257

307

357

40’

45’

507

557

*

ATTACHMENT 2

Pole Attachments for

U S WEST Communications 100% Owned Poles*

Tel Only Tel & Tel & Tel + 2 or
Power Cable more
& Under 8.86% 54.03% 1.38% 35.73%
2.92% 74.68% 4.78% 17.62%
1.38% 59.32% 25.99% 13.31%
3.37% 54.31% 29.32% 13.00%
.37% 46.80% 31.19% 21.64%
.24% 16.73% 54.88% 28.15%
& Over 37.96% 24.25% 6.19% 31.60%

The above pole attachment data by height of poles are
estimates based on actual data from 9 of the 14 states
served by U S WEST Communications.

Total

100%

1003

100%

100%

100%

100%

100%



ATTACHMENT 3

U S WEST COMMUNICATIONS POLES

1 NET BOOK NET BOOK
STATE } INVESTMENT INV. PER POLE

ARIZONA $11,403,600 | $73.74
COLORADO $5,510,132 $33.43
IOWA (31,392,732) ($17.89)
IDAHO $130,759 | $4.13
MINNESOTA ($1,369,112) (39.91)
MONTANA $20,675 $0.51
NEBRASKA ($187,121) ($24.05)
NORTH DAKOTA ($213,255) ($21.27)
NEW MEXICO $2,754,295 $44.58
OREGON $8,342,012 $79.63
SOUTH DAKOTA (3981,998) (556.04)
UTAH $3,279,784 $45.78
WASHINGTON $8,685,848 $40.37
WYOMING $71,187 $2.57

DATA : YEAR 1996
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Amendment of Rules and Policies
Governing Pole Attachments

CS Docket No. 97-98

REPLY COMMENTS OF U S WEST, INC.

U S WEST, Inc. (“U S WEST”), through counsel, and in accordance with the
Federal Communications Commission’s (“Commission”) Notice,' hereby replies to
comments filed in the Pole Attachment proceeding.

L INTRODUCTION AND SUMMARY

Comments were filed by interests representing local exchange carriers
(“LEC”), interexchange carriers (“IXC”), cable companies, and electric utilities.
Virtually all commenters, other than electric utilities, opposed the electrics’
proposals to change the standard presumptions on pole height and usable space.
There was also a fair degree of agreement among commenters on the need to
address the negative net salvage problem. There was much less agreement on: the
use of net book versus gross book or replacement cost; the mapping of Part 31 to
Part 32 accounts; the applicability of the pole attachment formula to conduit; and

the appropriateness of the 1/2 duct rule for calculating conduit rates for cable

' In the Matter of Amendment of Rules and Policies Governing Pole Attachments,

CS Docket No. 97-98, Notice of Proposed Rule Making, FCC 97-94, rel. Mar. 14,
1997 (“Notice”). Comments were filed June 27, 1997. Order extending comments to
June 27, 1997, DA 97-894, rel. Apr. 29, 1997.




companies.

In this reply, U S WEST will not repeat its earlier arguments but address a
few selected issues which it believes deserve further clarification or additional
comment. In the comments which follow, U S WEST supports a continuation of the
historical balance between privately negotiated pole rental agreements and the
Commission’s complaint process. The option to pursue a complaint after signing a
pole rental agreement is of critical importance to lessees with little bargaining
power and should be preserved. U S WEST also supports the Commission’s
proposal for mitigating the effects of negative net salvage on pole owners. Most
commenters concede that the negative net salvage problem needs to be addressed --
though they differ on the solution.

Another issue of importance to U S WEST is the Commission’s proposal to
apply its pole attachment formula to conduit. The Commission should not use the
formula for conduit without further adjustments to recognize geographic variations
in conduit costs. At a minimum, U S WEST récommends that the Commission
adopt a structure for determining maximum rates similar to the “zone density
pricing” approach that the Commission has employed for access charges.

Lastly, U S WEST argues that the Commission may not expand the scope of
the term “pole attachments” beyond “wire and cable” without conducting a formal
rulemaking. In adopting the original Pole Attachment Act in 1978, Congress
intended that it apply to the attachment of wires and cable. Neither the 1996 Act
nor its legislative history indicate that Congress intended to expand the definition

2



of pole attachments to include wireless antennas.

II. THE PUBLIC INTEREST IS BEST SERVED BY A PROPER BALANCE
BETWEEN PRIVATELY NEGOTIATED POLE ATTACHMENT
AGREEMENTS AND COMMISSION RULES

Historically, pole attachments have been provided under privately negotiated
agreements. The Commission’s only formal rules relating to pole attachments are
found in the Commission’s complaint procedures. As a result, if no dispute arose
between the parties to a pole rental agreement, the Commission had no role.
However, if a lessee of poles (e.g., a cable company) signed what it believed to be an
unreasonable agreement in order to gain immediate access to poles, the lessee still
had an avenue of potential relief through the Commission’s complaint process. The
option to pursue a complaint after signing a pole rental agreement is of critical
importance to lessees under the existing approach to pole regulation.

As the National Cable Television Association, et al., (“NCTA”) points out in
its comments, the complaint process is fairly straight-forward with a minimum of
pleadings.’ It is not overly-burdensome to either the complainant or the utility.
Often the threat of a complaint has been sufficient to get recalcitrant utilities to
adopt more reasonable positions on pole attachments. Furthermore, the traditional
approach to pole attachments has not unnecessarily burdened utilities with tariffs,
cost studies, or procedural requirements.

The 1996 Act did nothing to change the Commission’s pole attachment

complaint process or the role of privately negotiated agreements. As U S WEST

*NCTA at 3-4.



stated in its comments, the Commission should do nothing in this or subsequent
pole attachment proceedings to upset the balance that currently exists between
privately negotiated agreements and the Commission’s complaint process.’ This
approach has stood the test of time and the Commission should not consider lightly
changes which might affect the rights or obligations of either pole owners or pole
renters.

Tele-Communications, Inc. (“T'CI”), BellSouth Corporation (“BellSouth”), SBC
Communications Inc. (“Southwestern Bell”) and others suggest changes in the
Commission’s regulation of pole attachments.’ Adoption of any of these changes
would upset the delicate balance between pole owners and pole renters. As such,
these proposals should be rejected. TCI asserts that the Commission should not
leave rate issues to private negotiations, but should adopt “pro-competitive” pricing
rules.” U S WEST disagrees. Additional rules will serve neither the interests of
pole owners or renters and would increase the administrative burden on
Commission staff. As long as pole lessees have the option to file complaints with
the Commission, as they have had in the past, there is no need for additional rules
as TCI suggests. In its Interconnection Order, the Commission concluded that it

would be impossible to adopt a common set of rules due to the wide variety of

*U S WEST at 7-8.

* TCI at 6-10; BellSouth at 3-4; Southwestern Bell at 41-42. And see American

Electric Power Service Corporation, et al., at 8-12 (“American Electric”); Electric
Utilities Coalition at 7-9 (“EUC").

* TCI at 6-10.



circumstances facing pole renters and pole owners across the country.’ Instead, the
Commission adopted a limited set of broad principles to guide negotiations.” Thus,
contrary to TCI’s assertions, additional rules are neither needed nor appropriate.
Southwestern Bell, BellSouth, and other pole owners 'propose that the
Commission shift the balance in favor of pole owners by adopting a “presumption of
lawfulness” for pole attachment rates contained in privately negotiated
agreements.’ This is not a good idea and will place the burden of proof on the party
least able to satisfy it -- the pole renter. It should come as no surprise that parties
wishing to rent poles, sometimes enter into agreements with pole owners even when
they object to the rates being offered. The reason is simple -- these parties need to
gain the right to be on the poles in order to provide service to their customers in a
timely manner. Currently, pole renters facing such circamstances have the option

of pursuing their claims in a subsequent complaint proceeding if they believe that

* “We conclude that the reasonableness of particular conditions of access imposed by
a utility should be resolved on a case-specific basis. . . . The record makes clear that
there are simply too many variables to permit any other approach with respect to
access to the millions of utility poles and untold miles of conduit in the nation. . . .
We will not enumerate a comprehensive regime of specific rules, but instead
establish a few rules supplemented by certain guidelines and presumptions that we
believe will facilitate the negotiation and mutual performance of fair, pro-
competitive access agreements.” In the Matter of Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996; Interconnection
between Local Exchange Carriers and Commercial Mobile Radio Service Providers,
First Report and Order, 11 FCC Red. 15499, 16067-68 § 1143 (1996)

(“Interconnection Order”) (footnotes omitted); rev'd in part lowa Utilities Board, et
al. v. FCC, Opinion filed July 18, 1997 (8th Cir).

"1d. at 16071-74 1 1151-58.

* Southwestern Bell at 41-42; BellSouth at 3; United States Telephone Association
at 11-16 (“USTA”); EUC at 11-12; American Electric at 12-14.
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they have been charged an unlawful rate in a pole agreement.’

While the Southwestern Bell proposal appears reasonable on its face, it
would shift the burden of proof to the pole renter. The pole renter is in no position
to demonstrate whether the pole owner’s rate is “just and reasonable.” The pole
owner is the party in possession of all necessary cost information to show that its
pole attachment rates are “just and reasonable.” It would be inequitable to shift
this burden to pole renters, as Southwestern Bell, et al., suggest, and would be at
odds with the statute’s nondiscrimination requirements.

III. WITH FEW EXCEPTIONS, THE PARTIES SUPPORT MODIFICATION OF

THE POLE ATTACHMENT FORMULA TO REMOVE NEGATIVE NET
SALVAGE EFFECTS

While the parties disagree on whether gross book or net book or replacement
costs should be employed in Commission pole attachment formulas, there is
widespread agreement among commenters that the Commission should modify its
formula to remove the effects of negative net salvage. Even NCTA, a strong critic of
past utility practices, recognizes the merit of addressing the negative net salvage

problem.” The comments and data of Sprint Corporation (“Sprint”), Southwestern

> The complaint process does not allow pole lessees to obtain “retroactive” rate
reductions long after they have entered into pole lease agreements. Existing
Commission rules limit refunds for any unjust and unreasonable rate, term or

condition contained in a pole attachment agreement from the date that a complaint
was filed. 47 C.F.R. § 1.1410(c).

“ NCTA at 21-24.




Bell, and U S WEST" demonstrate that the negative net salvage issue is not an
anomaly that can be ignored with respect to incumbent LECs. Only AT&T Corp.
(“AT&T”) and MCI Telecommunications Corporation (“MCI”) oppose adjusting the
pole attachment formula for negative net salvage.” They claim that there is no
evidence that the negative net salvage issue is a problem of any significance.” Such
comments are self-serving and ignore reality. In its comments, U S WEST provided
evidence that it was experiencing negative ‘net pole costs in five of the 14 states
served by U S WEST Communications, Inc. and that three other states had net pole
costs approaching zero." Other incumbent LECs provided similar evidence of the
magnitude of the negative net salvage problem.” The Commission should adopt the
solution that it proposed in the Notice. While this proposal is somewhat complex, it
does represent a middle ground and would provide a measure of relief for those
companies such as U S WEST which find themselves in the situation of having

negative net pole cost in numerous states.

IV.  POLE RENTAL EXPENSE SHOULD BE EXCLUDED FROM UTIILITIES’
COSTS IN CALCULATING POLE ATTACHMENT RATES

Bell Atlantic and the Ameritech Operating Companies (“Ameritech”) argue

"' Sprint at ii, 6-8; Southwestern Bell at 10-17; U S WEST at 5-7. And see Bell

Atlantic and NYNEX at 3-4 (“Bell Atlantic”); GTE Service Corporation at 7-8
(“GTE”).

* AT&T at iii, 10-13; MCI at 15-20.

" AT&T at 14; MCI at 15-16.

“U S WEST at 5-6.

* Southwestern Bell at 10-17; Sprint at 6-9. And see GTE at 4-5.
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rather unconvincingly that pole rental expense should be included with other
Account 6411 expenses in calculating pole attachment rates.” U S WEST disagrees
and supports the Commission’s proposal that these costs be removed. Ameritech
opposes the adoption of a general rule of exclusion and would place the burden on
pole renters of raising the issue in a complaint proceeding if they believe the
inclusion of “certain” pole rental expense (i.e., pole rental expense of subleased
space) is inappropriate.” Ameritech admits that in most instances (i.e., payments
for space actually used by the incumbent carrier on another utility’s poles) exclusion
is proper.” As such, Ameritech has its logic reversed -- Ameritech is proposing a
general rule based on the exception rather than the norm. The pole renter should
not be placed in the position of trying to determine when it is appropriate for a pole
owner to include pole rental expense. This would burden all parties and the
Commission by maximizing the number of complaints associated with this issue.

Bell Atlantic asserts that it may make good business sense for a incumbent
LEC to lease poles from others. Bell Atlantic also claims that pole rental expense is
appropriately assigned to Account 6411.” While U S WEST does not disagree with
either of Bell Atlantic’s points, it does not necessarily follow that pole rentals should
not be excluded from Account 6411 for purposes of calculating pole attachment

rates. In fact, US WEST is of the opinion that it would be appropriate to exclude

' Bell Atlantic at 6; Ameritech at 4.
" Ameritech at 5.
18 l_i
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pole rental expenses to avoid the possibility of double counting.

V. THE COMMISSION'S PROPOSED CONDUIT FORMULA FAILS TO
RECOGNIZE THAT THERE IS MUCH GREATER VARIABILITY AMONG
UTILITY CONDUIT STRUCTURES THAN POLES

Conduit systems are comprised of “ducts, conduit, cement or other
encasement materials, vaults, handholes, manholes and other related equipment
that allow for deployment of, access to, and maintenance of cable facilities.”
Conduit systems vary much more throughout a utility’s service area than poles do.
Thus, while it may be reasonable to apply the Commission’s pole attachment
formula (i.e., to develop a pole attachment rate) on a study area basis (i.e., normally
a state), U S WEST believes that it is inappropriate to use a single state-wide
conduit rate to determine the lawfulness of a utility’s conduit rates. A better
approach would be to modify the Commission’s proposed conduit formula to
recognize geographic cost variations in conduit systems.

An extreme approach to recognizing geographic cost variations is American
Electric’s individual case basis approach which would reflect the costs of the
individual conduit route actually being used by a cable company.” A much better
approach is one which allows for a reasonable amount of averaging -- which would
reflect conduit cost variations but would also provide a degree of predictability for

lessees of conduit in a given utility’s service area. U S WEST recommends that the

" Bell Atlantic at 6.

* American Electric at 84, citing 1997 NESC, Section 2.
* American Electric at 84.



Commission adopt the equivalent of a “zone density pricing” approach for conduit --
encompassing three zones in a study area -- which would reflect the differences in
conduit costs between very expensive downtown areas, other urban/suburban areas
and rural areas.” Such a modification in the Commission’s pole attachment
formula would make it much more suitable for determining whether a utility’s
conduit rates are just and reasonable.

Given the above caveat, U S WEST does not object to the adoption of the
Commission’s proposed formula and 1/2 duct rule. However, where fiber cable and
inner duct are being used, U S WEST believes that a 1/3 duct presumption is more
reasonable since it is common practice to install three 1 1/2 inch inner ducts in a
four inch duct. U S WEST opposes proposals that the Commission adopt a
presumption that cable companies use less than 1/3 of a duct. Such advocacy
should be rejected as contrary to the public interest -- it would force conduit rates to

unrealistically low levels.

VI. SECTION 224 DOES NOT PROVIDE WIRELESS OPERATORS WITH A

RIGHT TO ATTACH ANTENNAS AND OTHER RELATED EQUIPMENT
TO UTILITY POLES

In arguing that pole owners may not limit “technically feasible multiple uses”
of poles, AT&T references wireless carriers’ attachments and as much as states that

wireless providers have a right to attach antennas and other facilities to utilities’

 See In the Matter of US West Communications, Southern New England
Telephone Company. Zone Density Pricing Plans, Order, 8 FCC Recd. 8466 (1993).
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poles.” U S WEST disagrees.

Section 224 of the Act does not give telecommunications carriers any greater
rights as to what they may attach to utility poles than cable companies had prior to
passage of the 1996 Act. Cable companies’ rights under the 1978 Pole Attachment
Act (i.e., Sec. 224 of the Communications Act prior to passage of the 1996 Act)
pertained to the attachment of “wires and cable and associated equipment,” not to
the attachment of antennas. While the 1996 Act obligates utilities to provide access
to poles to cable companies and telecommunications carriers and expands the scope
of the term “utility,” the Act is silent on the question of how poles might be used by
telecommunications carriers and cable companies or what type of equipment may
be attached to them. The only reasonable statutory construction is that
telecommunications carriers are permitted to use poles in the same manner as cable
companies have under the terms of the 1978 Pole Attachment Act -- that is to
attach “wires and cables and associated equipment.” The legislative history of the
1978 Act clearly indicates that Congress intended that the Act cover the attachment
of “wire and cables” to utility poles.™

This same issue was raised by American Electric in a Petition for

Reconsideration in the Interconnection proceeding” and is pending before the

? AT&T at 7-8.
* P.L. Law 95-234, Senate Report No. 95-580.

* American Electric, et al., Petition for Reconsideration and/or Clarification of the
First Report and Order, CC Docket No. 96-98, filed Sep. 30, 1996 at 26-30.
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Commission.® Until such time that the Commission finds that the 1996 Act has
changed the traditional nature of pole attachments to encompass more than the
attachment of “wire and cables,” U S WEST remains of the opinion that Section 224
does not provide wireless providers with a right to attach antennas and associated
equipment to utility poles.” U S WEST is also of the opinion that the Commission
may not change the scope of the pole attachment obligation facing utilities without

conducting a formal rulemaking.

* The only reference to wireless providers’ use of poles in the Commission’s Notice
was in the Commission’s Initial Regulatory Flexibility Analysis which was prepared
to assess the impact of the Commission’s policies and rules on small entities, as
required by the Regulatory Flexibility Act. The Commission’s assertion that
wireless carriers are entitled to affix their equipment to poles under the terms of
the 1996 Act is the first time that U S WEST is aware that the issue of wireless
attachments has been raised in a Commission proceeding. The Commission’s
comments in its Notice are hardly dispositive on the matter. If the Commission
believes that pole attachments for cable companies and telecommunications carriers
should be expanded to encompass more than “cable and wire” and associated
facilities, it must initiate a rulemaking to address the scope of pole attachments.

¥’ Prior to the passage of the 1996 Act, the Commission provided no indication that
it was of the opinion that Section 224 extended any rights to wireless providers to
attach their equipment to utility poles. In its Notice of Proposed Rule Making and
Second Report and Order implementing Sections 3(n) and 332 of the
Communications Act which addressed the applicability of Title II to commercial
mobile radio service (‘CMRS”) and the Commission’s authority to forbear from
regulation of CMRS, the Commission stated that Section 224 “do [does] not appear
to apply to commercial mobile services so that a determination concerning
forbearance is not required.” In the Matter of Implementation of Sections 3(n) and
332 of the Communications Act, Regulatory Treatment of Mobile Services, Notice of

Proposed Rule Making, 8 FCC Red.7988, 8000-01 § 65 n.87 (1993); Second Report
and Order, 9 FCC Red. 1411, 1482 n.375 (1994).
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VII. CONCLUSION
U S WEST urges the Commission to modify its pole attachment rules as
discussed above and in U S WEST's initial comments.
Respectfully submitted,

U S WEST, INC.

By: T‘ F! MV\
es T. Hannon
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2764

Its Attorney

Of Counsel,
Dan L. Poole

Aupgust 11, 1997
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