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Ten Year Trend of Pole Additions
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Sec~~=~ 224 of :he c~mmur.i:a~iens Ac~ of :934, a. amendea :y :~e

:elec:~~~~i:a:~=~s Ac~ o~ :996, manaa~e. acce•• ~~ u~i:~:~es'

.. d .
po~es, :~c:s, ==n u~:s and righ~s-of·way on a nondiscr~~~~atory

'-

oasis and es~a.blished ~i·.re "rule. of general applicabil:":y" anei

several "guidelines" regula~ing ~h.ae nondiscriminaeory access.

~he Commission also promulgaeed rules ~o implemene the newly

enacted written noei~icaeion provision of Seceion 224.

The :nfraseruceure Owners, a group of eleceric ueili~ies

wi~h in~raser~ceure neeworks conseruceed and maineained ~or ehe

purpose of prOViding eleceric service, eake axcepeion to a number

of ~he Commission'S "rules" and "guidelin••- and s••k

reconsideration of them. The defeces in the Commi••ion's

findings :1.11 into ~hree broad caeegorie•.

:irse, the Commis.ion exceeded its seatueory authority under

Sec:~on 224 in several respects. ~e Commis.ion wene well beyond

the seepe of :he seatute in requiring utilities to expand :he

=apac~:y of their existing infraseructura to accommodate new

requests for acc.s. by eelecommunication. carrier. or cable

operators; indeed, its decision ignore. on. of eh. four express

oases on which acce•• to infra.truceur. may be denied. In

addi:~on, the Commis.ion'. finding that ueilieie. must permit ~he

use of reser.re electric space until an actual n.ed develops goes

beyond :~e Commission'S province, ignore. the realities of

electric operations, and threaten. the public inter••t. Finally,

iii



:he ::mmission hal impermissibly intruded -- without & St&t~::~y

:&S~S therefor -. in matters of stat. jurisdietion .... 6 •• ..l 411ll1l ,................':f

:~a: ~::l::i.s Should us. emin.nt ~omain author::y granted ~nae~

state :aw :~ expand their rights-of-way for the benefit ~~ ~:n .

• '.~-_.~ -~._~ ~~r-;es
-------- ••_-_ ... 1:'- ,-,., •

Second, some por~ions of the Commis.ion's decision are

ar:::rary and eaprieiou.. 'rhe Commission adopted a 4S-day

any mene:~n of it in the Commission's decision. Similarly, the

~od:~:eatiQn coses is.ue was not noticed. Several other aspeces

of t~e Commis.ion'. decision are arbitrary and eapriciou. becau.e

record suppor~ for them i. :acking.

Third and finally, the Commis.ion'. deci.ion embrac•• a ...
const~e:ion of Sec~ion 224 that impermi••ibly violate.

::~gressiQnal intent in .everal re.Pect.. The requir.ment that

~a:es, :erms'and condition. of acces. be uniformly applied

~::e~::vely ema.culate. the Congre••ional intent -- illu.trat.d

==:~ :~ :~e expre•• language of the statute and in it.

:~g:s:at:ve history -- in favor of negotiated acce•• agr.emenes.

:~e agency's finding including tran.mi••ion facilities in the

scope of Section 224 and allowing for the placement of equipment

=:he~ than coaxial or fiber cable on or in utilitie.'

:~:rast~~etur. &1.0 contradict. the .xpre•• language of ehe

3:at~:e and. therefore, Congre••ional ineent.

:n addition to tho.e a.pece. of ehe fir,; Blpgr; lAd Ord'r

=n which they seek reconsideration, the Infra.tructure Owner.

iv



also seek ~larifi~ation of two ambiguous aspec~s of the

::mmission's decision. Speci~i:&lly, t~e Commission shoulQ

-' a . #.. .. "a"__ r __ '1 ••• w the 60 day wri::en noei~e period will not apply In

:~s:a~=es ':: a non·emergen~y or non·routi~e naturel where ~he

~~:~~:y ::self does not have the discretion to delay 60 days

before under:aking the modification or alteration because ::

:5 ei:~er suCjec~ :0 a s~aee or local requirem.nt or because :~e

public ~~:ere.t dictaees that the modification be performed more

quickly. 7he Commission also should clarity that i: intends :0

permit a respondent to an access dispute to file a response to a

complaint, and that the Commission will conaider that response,

before the Commission acts upon the camplaint.

In sum, the Infrastruc~ure Owners support the Commission'l -
effor:s to implement rules and regulations tha~ f~her the de

regulatory and pro-competitive polieies of the Telecommunications

Act :f :996. !he Infrastruc~ure Owners' requests for

reconsideration and clarification are eonsiltent with those

;ol:::es and should De adopted by the Commission.

v



aEFOR,! ':'HE
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WASHINGTON, D.C. 20514

IA the Matt.1' of
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T.l.c~1cat10D8Act of 1'"
To: Th. C=-1••10Zl

)
)

) CC Dock.t Ho. ".,.
)
)
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American £leceric Power S.rvic. Corporaeion, Commonw.aleh

Edison C::mpany, Cuke Power Company, Ene.rgy S.rvice., Inc.,

~or~hern seae•• Power Company, Th. Soueh.rn Company, and

~isconsin Bl.ceric Power Company (coll.ceiv.ly r.ferred eo a. the

":nfrastruceur. OWn.r.-), through th.ir und.r.ign.d coun••l ana

~ursuant :0 Section 1.429 of the rules ana regulation. of the

:ederal C~mmunications Commi••ion ("FCC· or "Commi.aion") submit

this ~etition for R..conaia.raeion and/or Clarificaeion of the

;i;l; Rlpgr; and Order, CC Cock.t ~o. 96-98, rel.a••d August 8.



:396 (~ereinaf:er
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ImgCpc::r%OI

:~:=ast~~c~~=e Owners are i~vestor-=wned .-.,..-,..--_ .... _---
== ;=~er ~~~:~:~es (or parents, subsidiaries or af:i~~ates =:

~_~c:=:= or power u:ili:ies) engaged in the generation,

:=a~sm~ssio~, dis:r~=ution, and sale of electric energy. 11 :~e

:~:=astruc:ure Owners own electric energy distribution systems

:~at :~clude millions of distribution poles and thousands of

~iles of conduits, ducts and rights-of-way, all of which are used

to provide electric power service to millions of residential and

business customers. To the extent those facilities are used for

communication. and the state in question has not preempted the ~

FC:'s jurisdiction, the Infra.tructure Owners are subject to

regulation by the Commis.ion under the federal Pole Attachments

Act, 47 U.S.C. § 224, as amended. 11 The Infra.tructureOwners

~ave a vital interest in, and are directly affected by, tho.e

~I Fiest RiO, In the Hattar of Impl,m.n;ation of th' Lgsil
;;mpe;;;;on Proyi,ioQl in ;he Ial,cgmmunisa;ion. As; of 1"', C:
:ocket No. 96-98, r.l••••d August 8, 1996, 61 Fed. Reg. 45,476
.Aug . 29, 1996).

1/ A gen.ral d••cription of each of the Infra.tructure owners
:s attached h.reto •• Appendix I.

11 Some of the Infra.tructure Own.rs provide .nergy s.rvice in
st.tes t~.t hive preempted the Commis.ion's jurisdiction under
Sect;on 224 by m.king the certification required by .7 U.S.C.
§ 224(c) (2), and are therefor. subject to state regulation of
pole attachments. Nonetheles., b.cau•• the federal statute
serves .s the 100.. "b.nchmark- on pole attachm.nt and related
issues, all of the Infrastructure Owner. have a .ignificant
~~tere.t ~n the CQmmission's aceions concerning such is.u••.



por~:~ns of the Commission's fir't RiO addressing Sec:~=n 22~: ,

~ccess and denial 0: access :~ peles, ~uCts, conduits and ........ 
._~ .._,;;-

::-way, a~d Sec:~=n 224(h), written nct::~cation cf :~:ended

_....c··=·-a-·-- .. ~ ... co 1 e, du...·s "auJ.··' and ... .;..,.~ ... 0= wa ';•• ...., ., ••~ _-..J .... , '-_, "- .. _: .... __ - .. - y.-

2. :n general, the r~frastr~c:ure Owners seeK

~ec=~sideration of the Commission's Fir.; RiO in the above-

=apt:oned proceeding for the following reasons:

• 7he FCC's requirement trAt utilities expand capacity::

acc~mmodate requests for access is in excess of its statuto~

authority and ia otharwi•• an i~armiasible construction of the

Pole Attachmants Act;

• The FCC's requirement that a utility allow the use of

itl reserve space until it has an actual need for the space is i."n

excess of its statutory authority and is otherwise an

impermissible construction of the Pole Attachments Act;
.

• The FCC's requirement that electric utilities exercise

their powers of eminent domain to expand capacity for third party

:elec~mmunication. carriers i. in exce•• of its statutory

au~hori:y and is otherwi.e an impermis.ible con.truction of the

s~atu:e;

• The FCC failed to provide sufficient notice of agency

action in requiring that acce•• to pole. be granted within 45

days of a reque.t for acce•• ;

!,I '!'he Commis.ion's di.cu••ion of the.e is.ue. is found in
,. l~l9-l240 of the Fir.; RiO-

3



• ~he FCC's suggeseion ehae oeher ehan wireline e~~;~e~:

:a~ :e ~.~~acea on ~ "~_·_~.;:y's ~.~.~·.as~·.·...·~-..".·e ."s ~n ··~e--·ss·A·A..... - .. ...... .. •· ..r •.". --.':

::~s~~~:::~n 0: :~e Pole Actachmen~s Act;

access :: :~:=ast=~cture t~ its own highly skilled ana tra~~ed

e~p:=yees :s arbitrary ana capricious;

• ~he Commission improperly promulgaeed ~~les

:~p:e~er.eing Section 224(i) of the Pole Attachments Act in a

=~lema~~~g relat~~g to Section 224(n);

• ~he FCC violaeed the expres. language of the Pole

Attachments Act in requiring uniform application of the rate.,

terms and condition. of acce•• becau.e that requirement fails to

give effece to t~e statutory provi.ion for voluntary

~eqotiation., which are not limited by the requ.irements of the

Pole Attachmenes Act;

• The FCC violated the expre.. language of the Pole

At:ac~ments Act in finding that tran.mis.ion facilities are

subject t~ access; and,

• ~he FCC violated the plain language of the Pole

Attachments Act to the extent it concluded that the u.e of any

single piece of infra.tructure for wire communication. triggers

--

access to all other infra.tructure.

3. !n addition, clarification is sought by the

:nfra.t~~=:~re Owner. with re.pect to the following is.ue. since

the intent of the Commis.ion is unclear from its decision:



• !hae only reasonac:e ef~:r:s are required :~ c ......v· .. . ."" - ...

=av.s a~va~ce ~o~ ...·'~e # ~ ...~ ~ ~'-e 0"'''' .me"'~eI.l. .... u .. _ o• .•"" •• - u .. _.. .. •.cn-_... ':! ney

~~c~~:e full considerac~on of the position of boch :he

==mp:ainant ana the respondenc.

'* . !n their Comments and Reply Comm.nts in the

~r:=••din~. b.1Qw,~' the rnfra.er~ctur. Own.ra alao aa••rt.d

:~ac, to the extent the Commission interpreeed Section 224(f) as

manda~ing acc.ss to utiliti.s' poles, ducts, conduie. ana rigbts

of-way, the statute rai.es con.titutional taking. qu.stions.

Althougb the Commi••ion held tbat Section 224(f) (1) do•• , in

fact, mandae. acc.s. to utilitie.' pol•• , duct., conduits and

rights-of·way, unles. on. of the exc.ption. provid.d in Section

22,*(f) (2) fo~ d.nial of acc.s. is .pplicabl., ua, 1.a.Sl., Eirl;

~' , 1187, it d.clin.d to addr.s. the constitutionality of

~ar.dated access, finding th.t it did not have jurildiceion to

iec::e the constitutionality of a f.d.ral st.tute. IQ. a.cause

:he FC: has already acknowledg.d its lack of jurisdiction to

~ddress the con.titutionality of mandat.d .cc.s., th.

::-:.frastructur. Own.rs have not argu.d that qu••tioft h.r.. The

:ail~re to argu. the i ••u. should not, how.v.r, be int.rpret.d as

an admission on the p.rt of the Infrastructur. Own.rs that

II No;i., of P[0;9••4 Rul'maiinq, In ;h, Mit;.; of
:mpl,m,n;l;ioa of ;h. Lesil Camp.;i;i;a ,royi.i;a. in ;h'
;el,sgmmuni;l;ion. Ask of 1991, CC Cock.t No. 96-98, r.l••••d
Apr:.l 19, 1996) ("NPRM").
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:=~s:~~:~g £ec~:on 224(f} (1) as mandac:~g access := ~~~:::~es'

;::~es, =~c:s. c::~du~:s, and righes-of-way. ~, ~, 2~ :.3~

:':4: : .. :. ::::- I : 994) I: scat-utes should be consc~.1ed to d.e:ea~

...."es~·- ... s) ::"'1'" '--_... .

S. ~he above-referenced aspeces of ehe Commission's firs;

EiQ, ~i: allowed co stand, will have direct, adverse impacts on

:he :~:rastructure Owners. For this reason and in light of their
;.

participation in the rulemaking proceedings below, =he

~I :~e Commission's statement that a "utility's obligation :0
pe~:: access under section 224(f) does not depend upon the
exec~:ion of a formal written attachment agreement with the party
seelc.::g access," Fir,t. RiO, 1 1160, further suppor,:s the
cor.se::~::onal taking argument. The permanent phy,ical
=c=~pat.:on of a utility'S infrastructure without any type of an
agreement. as to the terms and conditions of access (especially an
al:ocat:on of risk and liability) constitutes a gross invasion of
pr:vate property. Sucn an invasion is a taking without regard to
:~e public interest involved. ~ Loret;o v, I.legromp;er
~anha;:an CATV Corp., 458 U.S. 419, 426 (1982). Ihe
:nfrastruceure Owner••eek reconsideration and rescis.ion of :he
:omm~ssion's finding thae a written agreement is not required
oefore :he access obligation is triggered; the Commission should
::nd :~at. access may not be granted to a utility'S infra.tr~cture

aosent. a b~nd~ng agreement setting forth the rates, term. and
cond~;:ons of access.

2/ ~isconsin Electric Power Company does not join in the
const::~t~onal argument.
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I. Appli;aple Legal Stapdard,

5. An agen~y ~:nstr~i~g a statute should be m~~df~: :: :~e

:~o-step i~quiry set forth by the Supreme Court.!1 ~he ::~st

step :5 to determine if Congress ha. directly spoken ~o ......_..-
:ssue. :f the intent of Congre•• i. clear, either from t~e

:a.nquage := the statute itself or from the use of "t~aditional

tools of statutory construction," an agency, like a reviewing

~ourt, must give eff.ct to the unambiguou.ly .xpr••••d will of

Congre••. at Furth.rmore, court. r.quire thae an agency

adequately articulate the rea.ons underlying its con.truction of'

a statute so that a r.vi.wing court ~an properly perform the

analysis set forth in Ch.yron. U1

i. :n the section. that follow, the Infrastructur. Own.rs

demor-strate that the Commi••ion ha. fail.d to follow th••e well-

set::ed prin~iple. of statutory conseruction in a number of

l' ~ [,Mandl. la,e.m 2i9.1in. Co., 4 FCC: Ilcd 8087, 8088
;:989).

11 Cnevr;n. U.S.A.. !ns. y. Nlpe. Ins., 467 U.S. 837 (1984).

~, AC~U y. f.d.r,l Communisa;i;n. COPl'n, 823 F.2d 1554, 1568
:D.C. Cir. 1987) (citing Landr.;h Iimbtr Co. y. LAQdr.;h, 471
::.5.681,685 a98S).

~I i&a A;m. Oi, Ca.;in; y. NLBI, 26 F.3d 162, 166 (D.C. Cir.
:994); L••so v. Hay., 965 F.2d 1081, 1085 (D.C. C1r. 1992) ~lf;n
the ab.ence of any .xplanaeion justifying [the agency'. po.~t~QnJ
as within the purpo.e. of the act . . . , WI are unabl~ to
susta~n the Commission's d.cision I' r.a.onably d.fen.~bl•. ")

7



::ar::~:a:::~ :~ =:~~ec~ clear er~=rs ~n ::5 de~ision.

II. R.con.id.ration I. Mandat.d I.eau•• the C~••ion
IIc••d.d It. StatutqEY AM~qrity

A. Th. C=-1••ion bc••d.d It. Statutory
Authority in ••qgiriAg that Otiliti•• Ixpand
C.p.city to Ac;,..".t. I.gu••;. Por Aee•••

8. ~he Commission's determinacion chat ueilieie. muse

expand =apaci~y co accommodae. reque.e. for ace••• is contrary :0

:he express ineent of Conqre... In the fir.; BiO, the Commi••ion

reasoned thae becacge "raj utility i. able to take the step.

necessary to expand capacity if it. own n••da r.quir. such

expan.ion(,l (tlh. principl. of nondi.crimination ••tablish.d by

Section 224(f) (1) require. that Ca utility] do lik.wi•• for

telecommunication. carri.r. and cabl. op.r.tor•. "~1 Sa••d on

:h~s reasoning, :h. Commi••ion d.t.rmin.d that "lack of capaciey

~n a pareicular facility do•• not automatically entitle I ueility

:0 ~eny a :-eque.e for ICC••• ," and therefore "before I utility

:an deny acces. it mu.t explore all accommodation. in good

:ai:h." All

9. Th. Commi••ion', int.rpr.eation of the

~ondisc:-iminationprovi.ion fail. to give effect to the

:imi:at~~r.s see forth in Section 224(f) (2). Th. pllin langu.g.

~'I 1- fir,; RiO, 1162.

~I ~.
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~f Sec:::n 224{f) (2) clearly gives a U:ilicy :~e ri;h: :: =e~y

access :ased on i~su:fi:ienc :apac::y. Sec::on ~~4(:; ;2) s:a:es:

~o:wl:hscanding paragraph '::, a ucili:y providi~g e:ec:r::
ser~::e may deny a cable :elevision syscem or any
:e:e::~~unica:l~ns carrler acce•• co ics poles, due:s.
:=~du::s, or rl;h:s-o:-way, ~n a non-discriml~.:ory :asls
where :~ere is lnsufficlen: :apaci:y and for reasons of
safe:y, reliabili:y and generally applicable eng:neer:n;
purposes.

:~e :~ly qualifica:ion tha: Congresl included in chis sec:i:n :s

:~a: any denial of access due to ~nsufficient capacity must be

done en a "nondiscriminacory ba.is." This language is

unambiguous and, •• such, ~end. its.lf to only one

interpretacion. An electric utility ha. t~e right to deny acce••

if it determin•• that there is in.ufficient capacity, so long a.

that determination i. mad. on a nondi.criminatory ba.i•.

10. Although the plain language of the statute includes

only one qualification, the Commi••ion's interpretation reads

another sub.tantial qualification into it. Und.r the

::mmission's interpr.tation, Section 224(f) (2) would read .a

~o:wi:hstanding paragraph (1), a utility prOViding electric
service may d.ny a cabl. tel.vi.ion .y.tem or any
telecommunication. carri.r ace••• to it. pole., ducts,
conduit., or right.-of-way, on a non-di.criminatory bali.
where th.r. i. insufficient capacity, 'nd ,be u5i11" S'nn2'
["'OP'b1x wp441y i,. !'g111eY '2 lac'.... FWII g•••gity,
and for r.a.ona of lafety, reliability and g.n.rally
applicabl. engin.ering purpo•••.

:~ Congress had int.nded to qualify a utility'. right to deny

access in :ne manner sugge.ted by the FCC, Congre•• would have

draf:ed the statu:. to include such language.

9
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• •-- .
:~a: ".. . , •• y v~ d' ""t"!' e.l.· ......... - se-p, -." ...··st~ .. _ t-- _ ••~ -'----- "'1 'l~"

:a:~:~:e :~ maki~g determi~ati:ns acout access :0 i:s

~~:=as-_=~=:~=e ·_~-"'_au·e of "~e ~at"..• and ; ......or.. a~ce ~#.... _.......- - -"'1:" _.. ... ..

~~de=:/~~; service for whi:~ :he infrast~~c:~re is used --

ele=:=~: serlice. Congress i~tended to bestow on e1ect=::

'~:~:i:ies :he "right" :0 make this determination without ::avl~g

:0 :~sti:y a decision ~ to expand its capacity. Sect~:n

224(f) (2) =eveals Congress's conclusion that :he determi~ation ::

~hether sufficient capacity exists to accommodate acce•• to a

pole, duct, conduit or right-of-way mu.t be left to the judgment

of the electric utility, ba.ed on it. a••••~.nt of whether

access comports with saf.ty, r.liability and g.n.rally applicable

engineering standards.

12. A second glaring fault in the Commission's logic is i:s

at:empt :0 expand the nondi.crimination principle in

Secti:n 224(f) (1) so that a t.lecommunications carrier requesting

access is afford.d the same infrastructure rights a. a utility

engaged i~ its cor. utility services. In fact, this

interpretation of the nondiscriminatory acc.s. provision of

Section 224(f) (1) conflicts with Congre•• 's intent. Congre••

expressly addr••••d the i ••ue of nondi.crimination with respect

:0 a utility sub.idiary that off.rs telecommunication. or caele

:eleVlsion service., by requiring that a utility treat that

subsidiary in the lame manner a. it doe. other provider. of such

services. The Commis.ion its.lf ob.erved that "the

10



~or.disc·.'.'minatl'on r.~l··eme~- ~~ Sect·~~ ~~4{f) (')-"'1-"'. ......... • ..... 406 ,.j. •••

:~~s, a u:i~i:y's ability to expand capac::!

----.~.-- a 'U.tl"'·y ~·~m
~"_ •• _-.J __ ~ _._

.... .,.. --. -~

_,,....,.oi -.S ., ~i= ...... - .

;:avor'~~ ·-se'·.. • .... :1. -- -. 0:: i:s ~~ ' . 'a .... :._~a':es -..-I; :;.

- -- -
::s =:re ~:~~i:y services should have no bearing en, ~or =:~:er =
s~~i:ar r:;ht on, :elecommunications carriers seeking access ::

such :aci1i::es.

--
I. Th. Cc.a1••i= laa••eel It. Itatutory Authority by

..quiriAl a Utility to Allow tbe U•• ot It. a•••rY.
Spae, thlS!l It la. M A;t;ual lit" for tA, 'p.c,

:3. :n the Fir.; RMQ, the Comm1••ion d.t.rmin.d to allow

"an electric utility to re••rv. sp.c. if .uch res.rvation is

consistent with a QQn&~ d.v.lopm.nt plan that r.a.ona~ly and

specifically project. a n••d for that spac. in the provision of

its core utility s.rvic•. nUI Th. Comm1••ion furth.r d.cid.d

that "~:lhe ~lectric utility mu.t p.rmit u•• of it. re••rved

space =y cable operator. and telecommunication. carriers until

S'.lch :::ne as the utility ha. an actual need for that spac•. "'"

:4. As discus••d abov., Congre•• plainly and unamc1guously

gave electric utiliti•• the right to make capacity d.t.rminations

~hen consid.ring r.qu••t. for ace.... A d.nial n••d only be

admi~ister.d in a nondi.criminatory mann.r vi'-I·vi. c~l.

:perators and telecommunication. carrier.. Nothing in S.ction

224(:) ~2) limits a utility's ability to plan for future expansion

:a.: , firs; RiO, 1 1168 (empha.i. added).

~I 1Fi;st, BiO, 1169.

11



by ~~serv~~g capacity. :~aeed, :=~9re.s was well aware o~ an

~:e~:~:: ~:ility's need to ~~serve ~apac~:y ~hen :: gave

~=:::::~S :~e rigne :0 deny access based on i~suf:i:ient

capac:::. .~:: ~aa intended :0 change the S;I;UI ~, ::~g~ess

~ou~: have i~cluded language in ehe statute thae could relscna~:y

=e :~:~~r~ted to li~it this utility practice. rhus, the

:ommisslcn's determination to further qualify a utility's

:5. As noted above, the Commission limited a utility'S

right to use its reserve space to instance. where such

reservation is "consistent with a Qs;n& 11sia development plan that

reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignore. the

realities of a utility's core bu.ine•• of providing electric

service. Ma~y utilitie.' development plan. are under constant

review and revision to account for regulatory and market

~ncer:ainties cau.ed by federal efforts to deregulate the

i!lec:ric industry. ay restricting a utility" right to re.erve

capaCity, :he Commi••ion is forcing a utility to either expand

its business ba.ed Oft .heer speculation of load gro~h, or to

:ace repeated complain~. by entities seeking acce•• to re.erve

capacity. The provi.ion of safe, reliable electric .ervice

:anr.ot be conditioned on a utility'. ability to satisfy this

~nworkable standard.

16. ~. practical matter, the reservation of capacity mUle

remain within the exclusive authority of the utility, and any



rsserva~~on of space by a u~ili:y should be considered

;~ssu~p::vely reasonable. :~s~ because a u:::::y is ~c:

:~~=s~::y ~sing ":apaci:y" does no: ~ean :ha~ such capac::y

shou:d =~ ava::ab:~ ::r ~se by oe~ers, such as :elec=mm~~::a:::~s

car~:e~s and cable companies. Utili~ies roueinely ai::ca~e

:er:ain space co be used in ehe event of an emergency.

example, :: cereain ducts collapse, ~he ueil:ty's conei~;e~cy

;lan calls for e~ei~mediate substitution of other ducts.

Surely, this space cannoe be considered "reserve." At a min~mum,

:~e Commission muse clarify that the obligation to prOVide access

does not extend to spac. that i. ne.d.d for emergency purpo•••.

17. Th. idea that a party can use .pace on an interim

ba.is is simply impractical ancl unworka.bl.. Once

eelecommunications carrier. ancl cable companies are using a

utiliey's infra.tructur., and serving telecommunications

interests, a utility simply will not be able to recapture such

~eservedspace in the time necessary to effectiv.ly serve itl

~ore utility busines.. Ind.ed, according to the Commis.ion, at

the eime ehe utility se.k. to r.capture its re••rve space, the

ueiliey must provide the u.er an "oppo~unity to . . . maintain

its ateachmant" by expanding capacity.Uf Thi. r.quir.ment

could be u••cl by attaching entiti•• to claim that the utility

muse allow the us.r to stay on or in the facility until the

u:ili:y conseruct additional capacity. A utility'S ability to

provide dependable service would be sever.ly thr.at.ned by such

III fir,; RiO, , 1169.
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an :bli;ae~on because o~ the slgni~i:ane enqineeri~g and

::~S:~~c:~~n eime involved i~ expanding capacl:Y.

:3. ~ven i: the Commlssion :~af:ed a rule :hae a~:owed a

....... _" -~ · -~ .. a.~e'y ...·caP\~·· ...e '''5 "-------1 -- _ ,..._.. -.. ..- toI....... :.- reserve space, 1::' t::e =ea._

Nor::, :~ce a.·:elecommunicaei~nscarrier or cacle company lS

~S:'~; a utility's infraseruc:ure, ie will be difficult :0 rec:a.1~

:~a.t :a.paci:y. Telecommunicaeions carriers simply will not

vacate a ueiliey's faciliey shore' of lieiqaeion if the withdrawa:

Ni:: likely resule in the interrupeion of service eo

:elecommunicaeions customers. For ehis rea.on, any requiremene

eo allow eelecommunicaeion. carriers and cable operators acce••

to a ueiliey's re.erve space will effectively eliminate a

utility's use of thae space altogether. Aa .uch, and in light Of

the acove rea.on., ehe Commi••ion'. determination on acce•• eo

=eserve space is arbitrary and capricious and mu.t be rever.ed.

C. The PCC ... Yo ~~~ity to .-.u!~e .1ect~ia Vtilitl••
to Ixe~al.e ftelZ' 'CNeZ'. of laiAat ~1A to lXpucl
C.pacicy!1

:9. :::. ies discu••ion of acce•• to pole., conduies, and

=i;hts-of-way in the Fir't RiO, the FCC articulate. ie. view of

~:i:ities' obligaeion. with regard to private property rights.

Spec:.:ically, the FCC state.:

at wi.consin Electric Power Company doe. not join in this
section of the partie.' Petition for Reconsideration and/or
1""" .• ' •... _arl_lcatlon.

14



We believe that a uti~i:y shoul~ be expected :~ exe~=~5e ~:s

emi~ene domain auehor~:y co expand an eXlsel~g ~~gh:·c:·~av

~ver privaee proper:y ~n order to accommodate a recr~esc ::~
access, j~s: as it woul~ be requl:ed :0 modi:y ~:s ;c:es :~

=:~~~i:s to permi: a::ach~en:s.a'

- S~;;==: == :~is position, :he rCC :ur:her s:a:es;

::r.qress seems co have contemelated an exercise 0: e~l~e~:

domaln authority in such ca••• when i: made provls~:~S ::~
an ~wner of a righe-of-way that 'intends to modify O~ a::!~

such ... righ:-of-way ... ' .HI

:~e Fe:'s position goes well beyond Congres.ional in:ent or any

~easonable construction of Seceion 224 with regard to access :~

~:~:i:y :nfras:ructure. Requiring electric ueility owners to not

only prOVide acce•• to e.eabli.hed righe.-of-way bue also to

condemn propereie. a~ the reque.e of telecommunicaeion. carriers

is without any suppore in the .eatute. U1 Accordingly, this
---

position muse b. recon.idered.

20. Aa the FCC noee. in the Firat RiO, the scope of a

utility'S ownership or control of an ea.emene or right-of-way is

at ,f;;.t 8iO, at 1181, (fooenote omitted) .

llt ~. (footnoee omitted) .

III Although the Pole Attachments Act wa. enaceed some 18 years
ago, requiring ueilitie. to exercise their eminene domain
authority to expand righe.-of-way has nev.r be.n considered a
par: of that .tatute. Typical pole ateachmene agreemene. require
the party •••king acce•• to .ecure whaeever additional righe•.are
needed by thae party before acce.. can be granted con.istent wi:h
the underlying ea.em.nt or right-of-way. Thi. praceice correc:ly
assigns the obligaeion of s.curing additional right. to the par:y
~equlring tho.e righe.. The 1971 Pole Attachments Act and the
1996 amendments to it permie 'piggybacking' on the utili:i•• '
,xi.;iti; pol•• , duces, conduits and rights-of-way -- :hey do not
require utilities' to .ecure addieional poles, duce., conduits
and rlghts-of-way.
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