
Sec~~d, :he Commission found :hac "~he use of any utili:y po:e.

~~c:, ~~nduit or right-of-way for wire communications :=i;ger5

access :~ all poles, ducts, ~ondui:5 and =igh:s-o:-way owned c=

:~e ~:ility, including those t~at are no:

~sed for wire communicacions."~' ~hird, the Commission found

:hat :~e use of poles, ducts, conduit and rights-of-way for a

'J.tility's private internal communications constitute "wire

c::lmmunications," t.hereby triggering the acce•• requirement.l!1

7hese findings violate the Congre••ional intent of the Pole

Attachment. Act and, for this rea.on, are impermi••ibl.

construction. of the statut•.

63. The Commi••ion r.li•• on the use of the phra•• "in

whole or in part" to .upport its conclu.ions. According to the --

Commission, that phra•• demonstrat•• that Congre•• did not intend

for a utility to b. able to r ••trict ace••• to the exact path

~sed by the utility for wire communication. ll! The

:nfrastrJ.cture Own.r. disagree.

64. Congress has addre••ed the precise que.tion of whether

:he phrase "in whole or in part" refers to (1) the use of an

:~dividual pol., in whole or in part, or (2) to the us. of a

utili:y's entire .l.ctric di.tribution n.twork, in whole or in

?art, for wire communication.. Although not addr••••d in the

legislative history of the 1996 Act's amendments, Congre•• spoke

:11 ~.

?2,1
~.,

, 1174.

111 ~. , , 1173.
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:0 :he question in 1977, in enacting the original Pole

~ttach~en:s Act. lll 7here, ::~gress :ndi:ated :~o conditi=~s

:0 Commission jurisdiction over pole attachments:

7~at c:mmunications space be designated on ~ po~e;

(2) 7~at a CATV system us. ~ communications space, eit~er

alone or in conjunction with another communications

enti ty. ttl

65. This language establishes that Congress intended the

Commission's jurisdiction to be invoked on a pole-by-pole ba.is,

not a systemwide ba.is. Plainly then, the phra•• "used, in whole

or in part" refers to the us. of a single pol•.

66. This interpretation of the statutory language is

consistent with the und.rlying nature of acce•• requ••es. Tho.e

requests are made on a specific route or segment ba.is, depending

on the need. of the reque.ting party. Similarly, the decision as

to whether access may b. granted consistent with existing

capacity, safety, reliability and generally applicable

engineering purpos•• is mad. on a pole-by-pole ba.is. Even the

statutory rate methodology recognize. variation. among pole. -­

in terms of the number of attaching partie., the space occupied

!If aecause the language in que.tion wa. not amended. by the 1996
Act's amendments, the earlier legi.lative hi.eory is relevant in
determining the intent of Congr•••.

UI S. Rep. No. 95-580, 95th Cong., l.t S•••. 16 (1977)
(emphasis added); In the Mle;.; of Adgp;ien of Bull' for the
Requla;ion of Cabl. Teleyision Pol. A;tlshm.n;., 68 F.C.C.2d
lSS5, 15S8 (1977).
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by each, and, to a certain extent, the na~ure of t~e services

~::ered over the a~tachments. :n short, a pole-by-pole

assessmer:.t of whe~her nondiscr:.minatory a.ccess :'5 triggered

=ecause :~e pole, duct, conduit or right-of-way is be~ng ~sed t:"" .........
"wire communica.tions" is fully consistent with the Congressional

ir:.tent, as embodied in the legislative history of the s~atu~e.

67. 'rhe Commission's construction of the phrase "used, :":1

whole or in part, for wire communications" lead. it to an 'access

:0 one, access to all' notion. The Infrastructure Owners request

clarification, however, that the Commi••ion has not found, in its

Fi;'t RiO, that the u.e of one ;g1a for "wire communication.­

triggers access to duct. and son4uit. that are not now, and never

have been, used for wire communication8. To the extent the

Commission has reached such a conclu.ion, the Infra.tructure

Owners seek reconsideration of that finding.

68. The Commis.ion has acknowledged the unique properties

and safety con.ideration. a••ociated with conduit. and ducts,UI

in light of which, many electric utilities have declined to

permi~ acce.s to the.e facilities on a blanket, nondi.criminatory

basis to &aX third party. Thus, the utility maintains strict

control over the acce•• and u.e of it. infra.tructure, all of

which is intended to be u.ed to carry high voltage, dangerous

electric wires and related equipment. The Commi••ion ha.

acknowledged that "denial of acce•• to all discriminate. against

UI First RiO, , 1149 ("The installation and maintenance of
underground facilities rai•• distinct safety and reliability
concerns.") .
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~one. "11 f rhis principle must be applied on an infrastr~c:~re·

•

and even r~ute- or seqmen:-specific basis.

63. Finally, the C~mmission's conclusion that :ne "'''''lore

==rnm~~~:a:~=~s" ~sed solely f~r internal purposes in pr~vid~ng

e~ec:r:: service triggers the access requirement is ~nsuppor:ed

by any :'egal authority. "Wire communications," as used in :~is

c~ntext, clearly contemplates common carrier communications by

:elecommunications carriers and cable serviee operators -- not

communications by Wholly private carriers and private networks.

rhus, as noted acove, the FCC's jurisdiction under the Pole

Attachments Act is not even triggered unle•• the utility has

designated communication. space on a pole &D4 a CATV system or

telecommunication. carrier use. the communicaeion. space, eith.r­

alone or in conjunction with another communication. eneity.UI

A utility using a private neework to support it. el.ctric

~perations is not a communication. entity. It is noe consid.red

:0 :nake or have "pol. attachm.ne." und.r the staeut•. l1f It is

~ot required by the seaeute to impute to its.lf the costs of

"pole attachments" unle•• it engage. in tohe provision of

III first RiO, 1 1173.

ttl S. Rep. No. 95-580, 95th Cong., 1.t S•••. 16 (1977)
(emphasis added); In tA. Mit;.; of AdeRtion ;f Rul., for ch.
a.quiaSign gf Cable I'l.yilion Pal. At;IShmtP;I, 68 F.C.C.2d
:'585, :'588 (1977).

lif "Pole attachments" are defin.d a. "any aetachment by a cabl,
television syst.m or provider of eel.communicaeion. s.rvic. to a
pole, duct, conduit, or right-of-way own.d or conerolled by a
utility." 47 U.S.C. 5 224 (a) (4).
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:elecommunications or cable services. ll' ~hus, :he use :: ::s

=wn ~~:=astructure, in par~, :~r a prlvate communlcations ne~wcr~

ies:;~ed :0 suppor~ a safe and reliable elec~ric service cannot

te dee~ed := trigger :he nondiscri~inatory access provision ::

:::e :996 Act.

V. Clarifications Ar. Warr~te4 ••eaus. the C=-at••ion'.
ID~'P.~ I. A.biqupu.

A. Th. ree Should Clarify t1&at OILly R••S0AU1.
Iffort. to Provid. Sixty Day. Aclvuc. Hotic.
of Non·Boutin. or Nan·...rgency No4ificationa
Ar. B'end,f.

70. Section 224(h) of the 1996 Act'S amendments require.

owners to provide written notice of an int_nd.d modification or

alteration of a pol., duct, conduit or right-of-way "so that such

entity may have a rea.onable opportunity to add to or modify it. r

existing attachment." In the rir.; RiO, the FCC ha. established

a 60-day advance notic. period for non-routine and non-.mergency

modi:ications/alterations. Specifically, Rule Section 1.140](c),

as added pursuant to the Fir.; RiO, prOVide., in rel.vant part:

A utility shall provide a cabl. tel.vision system
operator or tel.communications carri.r no 1••• than 60
days written notic. prior to ... (]) any modification of
faciliti•• oth.r than routine maintenance or
modification in respon.e to emergenci••.

7he :~fra.tructure Own.rs request that this rule b.

clarified/r.consider.d to provide that rla.onaRl. ,:for;1 to

prOVide 60 day. advanc. notic. of non-routin., non-em.rg.ncy

~odifications con.titut. compliance.

47 U.S.C. § 224(g).
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71. The !nfraseruceure Owners commend :he FCC's eff:=~ ::

acc:mmodate their operaeions by excep:~~g emergency and ==u::~e

~cdi:i:a:ions from the notice requirement. As draf:ed, ~:weve=.

:~e =~:e is u~necessarily inf:exible wi:h regard to nc:i:e :: a::

ot~er ~odificaticns and, if applied, would constitute an ~ndue

hardship on electric utilities in many instances.

72. The FCC notes, in the fir.; RiO, that a number cf t~e

commenting pareies, including pole owner., have advocated a

60-day advance notice period. HI The Infraatructure Owners note

that none of the partie. identified a. suppcreing a 60-day period

is an electric utility.UI Thi. i. sc, the Infra.tructure

owners submit, becau.e the day-to-day oper&tion. of electric

utilities are different in kind from tho.e of communication.

providers; electric utilities often will not be in a po.ition to

delay .ervice to a cu.tomer for 60 day., thcugh ba.ed on rea.ons

that may noe fall readily within the term "emergency."

73. A utility frequently become. aware of the need to

prOVide or modify service very near to the time that a customer

has an expectation, or a need, to receive it. While perhaps not

"emergency" in nature, a .trict application of the 60-day period,

such as i. provided for in the rule, to .uch situation. wculd at

best be inccnvenient and unfair to a utility'. cu.tomer. in many

HI Fir.t RiO, at , 1207 and n.2973.

III In Comments to the FCC'. NPRM, the Infra.tructure owner.,
consisting of the pareie. to this petition, a. well •• other
electric utiliti•• , urged a 14-day period. Comment. of the
Infra.tructure Owner. at , 92.
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cases. !t is difficult :0 c~nceive that business or rellde~:~a:

:~st~~ers in need of elec:r:: service would accept any kir.d :: a
.... • • .. I: ._e.l.ay :.:: c::e provlslon 0_ at serVlce. !ndeed, a delay 0:
:=nge~ :~an a day is considered extreme in many instances. -..,...
:he aggregate, any type of a delay situation has the potent~al :=

cause real damage to a utility from a business standpoint, as

customer goodwill wears thin over extensive delays or

:::terruptions in service.

74. Section 224, of course, does not specify a time frame

for notice to any attaching entity, providing only that notice is

to result in "a reasonable opportunity" for such entity to modify

its own attachment. In prOViding for the emergency exception to

notice requirement., the FCC haa already acknowledged that

whether an "opportunity" to modify is "reasonable" depenc. upon

the circumstance. as.ociated with both the ueility'. and the

attaching entity'. modifications. In an emergency, based upon

:he c:r:umstance with which the utility and others are faced, nQ

=ppor:~nity to modify i. reasonable.

75. Similarly, in non-emergency, non-routine situations,

less than 60 days' notice will frequently yield a reasonable

opportunity to modify, given prevailing circumstances.

Imposition of a fixed notioe period to all such cases i. a

seemingly arbitrary and overly simplistio solution to divers.

circumstance. and .ituations. The Infrastruoture Owners submit

chat a reasoned approach to this i.sue would eseabiish a

benchmark period for notice, with flexibility built into the
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r~le. to allow for diversity of s~:uat~ons. :n t~is regard,

~:ili:ies should be deemed :0 be in compliance wi: not~ce

requireT.en:s upon taking reasonable steps to comply' with the

stated ~cti=e period.

I. The PCC Should Clartty the Procedur•• for
B••glu;iq; gf hp'pll4g;.

76. 7he Infrastructure Owners seek clarification from the

Commission regarding Paragraph 1225 of the Fir.; RiO, which

states in relevant part:

Upon the rec.ipt of a a.nial notic. from the utility,
the reque.ting party .ball bave 60 aay. to file it.
complaint with the Commi••ion. We anticipat. that by
following this procedure the Commis.ion will, upon
receipt of a complaint, have all r.l.vant information
upon which to make its a.ci.ion.".'

The procel' de.crib.d by the Commi••ion make. no provi.ion for a

response by the utility company. It i. fundamental to a fair

resolution of any adver.arial proc.eding that a party again.t

whom a complaint hal be.n lodg.d b. afford.d an opportunity to

address the allegation.. Th. Infra.tructur. owner., therefor.,

request clarification that the Commi••ion int.nd. to con.id.r the

utility company's r ••pen•• to a complaint in r ••olving disput••

through the Commis.ion's .xp.dited complaint proc.... Ind••d,

the Commi••ion's curr.nt rul•• , which it hal not am.nd.d in

promulgating n.w provi.ion. r.garding the r ••olution of acc.s.

disputes, prOVide a Respondent with "30 day. from the date the

complaint was filed within which to fill a r ••pon••. " 47 C.F.R.

UI Firs; RiO, 1 1225.
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§ 1.l4C7(a}. The !nfrast~~c~~re Owners seek clarification :~at.

~~ order to ensure a complete and equitable complaint review

process, :he Commission in~ends to follow the procedure set ::~:~

..... :':l. Sec:::.:r: :. :407 ~a) •

77. 7he ::l.frastruct~re Owners also seek clarification :r=~

:~e C:mmission with regard to the specific time frame in which ::

'0 n

i: . , 1 .
~:..e a comp a~nt. In accordance with newly promulgated Rule

Section 1.1404(k). a complaint i. to be filed within 30 days of a

~enial.UI :n Paragraph 1225 of its Fir.; RiO, however, the

Commission states that a requesting party shall have 60 days upon

receipt of a denial notice to file a complaint .•' The

Infrastructure Owners reque.t clarification a. to the applicable

time frame within which a party may file a cc.plaint.

78. Additionally, the Infrastructure Owners .eek

clarification of the Commi.sion' ••tatement that if it "requests

additional information from any party, such party will have 5

1ays to respond to the request. "IV The Commis.ion'.

arti=~lation of this time frame, which wa. not codified in the

::mmission's rule., .hould .erve as a general guideline rather

:~an an inflexible requirement. The Infrastructure Owner.

anticipate that the Commis.ion will consider the fact. and

circumstance. of .ach .ituation on a case-by-ca.e ba.i. and, in

many instanc•• , five day. will be an unrealistic period within to

UI 47 C.r.R. 5 1.404(k).

UI Fir.; RSQ, 1 1225.

III firl; RSQ, 1 1225, n.3019.
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produce requeseed informaeion. :or example, ~f :he Commlss~:n

re~~escs additional info~aeion from a utility regarding ~:s

,?oles, ::mplying wich such a requesc wichin five days could be

~~poss~=:e, ~~ ::ght of che millions of poles owned by :ar;e

~ci:~:ies. A'more practical approach would be the escablishmen:

of a eime frame for response, at the time that :he request is

~ade based on the nature and extent of the information requested.

C:OICIdl'IOM

WBBRBPORl, TBa 'aKM%S&S CO"~&aKD, American Electric Power

Service Corporation, Commcnwealth E~i.on Company, Cuke Power

Company, Entergy Services, Inc., Northern State. Pow.r Company,

The Southern Company, an~ Wiseonsin Electric Power Company,

urge the Commis.ion to con.ider this P.tition for R.co~id.ratioh

and/or Clarification of the Fir.; RiO and to proc••d in a manner

consistent with the vi.w••xpr••••d herein.

Re.p.ctfully submitted,

~lcaD .1ec~~lc 'aw.~ I.~lc.
COqMl~a~l_, C • xnealtJl w.••
CaRl..." tNk. 'OWU" C: .. .,., "t.Z'W
S.~c•• , Iaa., .o~tJt.en 'tat.. 'owe~

C=..aDY, TIle 1000tIleD C="-Y', aa4
1flao..b .1ec~1"lo 'aw.~ CoIIpuy

Dated:

ay:

Septemb.r 30, 1996

~4-t, "~~ 1-....._~
shtfieY1. riJilfoiO
Christin. M. Gill
Kri. Ann. Monteith
McO.rmott, Will • Em.ry
1850 K Str••t, N.W.
Washington, O.C. 20006
(202) 778 ... 8282

Th.ir Attorney.
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