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Mr. William F. Caton
Secretary
Federal Communications Commission
1919 M Street, Room 222
Washington, D.C. 20554

Re: Southwestern Bell Telephone Company, Tariff •.C. No. 73,
Transmittal No. 2633, CC Docket No. 97-158' outhwestern Bell
Telephone Company, TariffF.C.C. o. , ransmittal Nos. 2433 and
2449, CC Docket No. 95-140; Access Charge Reform, CC Docket No. 96­
262

Dear Mr. Caton:

Since June 13, 1997, SWBT's Transmittal No. 2633, which proposed a reduction in
prices in specific competitive bid situations, has been under suspension by the
Commission. 1 Although customers continue to make competitive choices using
Requests For Proposals (RFPs) and other bidding arrangements, SWBT has been
effectively prohibited from responding in kind. As demonstrated by SWBT in CC
Docket No. 97-158, this delay is detrimental to the public interest.

This delay is overshadowed, however, by the Commission's failure to act on remand
in CC Docket No. 95-140, Southwestern Bell Telephone Company TariffF.C.C. No.
73, Transmittal Nos. 2433 and 2449. In CC Docket No. 95-140, the Commission
rejected a previous filing by SWBT to decrease rates in specific competitive bid
situations. SWBT asked the United States Court ofAppeals for the District of
Columbia Circuit to review this rejection. Nearly one year ago, on November 1,
1996, SWBT's Petition for Review was argued. Less than four weeks later, on
November 26, 1996, the U.S. Court of Appeals remanded the Commission's ruling

1 Southwestern Bell Telephone Company, TariffF.C.C. No. 73, Transmittal No.
2633, Suspension Order, (DA 97-1251) (reI. Com. Car. Bur., June 13, 1997),
(SUSPension Order)~ Order Designating Issues for Investigation, (DA 97-1472) (reI.
Com. Car. Bur., July 14, 1997), (Desi~ation Order).
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"for a more coherent, and perhaps more forthright, explanation of its actions.,,2 Yet,
today, no such explanation has been received.

The delay in each of these matters is especially puzzling given the FCC's long history
of reducing regulation for services subject to competition. In CC Docket No. 86-421,
Decreased Regulation of Certain Basic Telecommunications Services, the
Commission recounted this history, stating:

As we observed in the Computer III Order, the conditions now
prevailing in the telecommunications industry are quite different from
those of 1983, . . . numerous new telecommunications suppliers are
competing successfully with traditional dominant firms in providing the
public with certain basic services and their substitutes. For some such
offerings, competition is sufficiently intense that dominant carriers, as
classified in Competitive Carrier, appear to have little or no market
power. Accordingly, it appears that for these services, the full panoply
ofTitle II regulations that this Commission has developed pursuant to
its discretionary powers is not necessary to meet the goals of the
Communications Act. Indeed, overly intrusive Title II regulation
could hinder the efficient, low cost provision of such services to the
public, because of the delay and additional costs inherent in complying
with such regulation, as well as the potential creation ofincentives for
inefficient activity. 3

Thus, even ten years ago, the Commission saw the need to reduce regulation for
dominant carriers. In particular, the Competitive Bid NPRM in CC Docket No. 86­
421 recognized that a market-specific approach should be used.4

Specifically, the Competitive Bid NPRM addressed reducing regulation for services
obtained in competitive bidding situations:

Decreased regulation is warranted whenever the competitive process
ensures that customers will receive the types of services they require at

2 Southwestern Bell Telcwhone Company v. FCC, 100 F.3d, 1004, 1008 (D.C. Cir.
1996).

3 Decreased ReiYlation of Certain Basic Telecommunications Services, 2 FCC Red.
645 (1987) (Competitiye Bid NPRMJ, at para. 8 (footnotes omitted).

4 Competitive Bid NPRM at para. 14.
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reasonable prices. For example, business and governmental
organizations often use a competitive bidding process to award
contracts for telecommunications services that meet their
specifications. If a dominant carrier wins such a contract, the rates
contained in the tariff it files for these "contract services" generally are
those specified in its winning contract bid. The fact that such a
bidding process takes place indicates both the existence of competitive
alternatives to the contract services that a dominant carrier proposes to
furnish and the customer's willingness and ability to use the services of
another provider. Moreover, a truly competitive bidding process
operates both to prevent monopoly pricing and to encourage
competitors of dominant carriers to compete for such contracts, by
forcing such carriers to cut their rates in order to meet the competition
for the customer's business. These observations and a Competitive
Carrier-type analysis of the offering of contract services leads us to the
tentative conclusions that there is a strong competitive submarket for
such services and that, therefore, tariff regulation for contract services
provided by dominant carriers should be streamlined. 5

Thus, the Commission has already tentatively concluded, as a general matter, that in
an RFP situation, no further proof ofcompetition is necessary other than the fact that
"such a bidding process takes place." This tentative conclusion confirms that SWBT
need not show anything more to satisfy the first prong of the competitive necessity
test in an RFP situation.

The Competitive Bid NPRM also answers the Bureau's current concerns over
whether SWBT's Transmittal No. 2633 satisfies the second and third prongs of the
competitive necessity doctrine. 6 The Commission stated:

It appears that the bidding process itself operates to limit the market
power of dominant carriers in the contract services submarket. By
instituting such a process, the customer encourages entry into the
bidding by other service providers by indicating its willingness to use
their offerings if they can win the bidding process. Moreover, this
process encourages all competitors to minimize their proposed charges

5 Competitive Bid NPRM at para. 35 (footnotes omitted).

6 "[T]he discounted offering response to competition without undue discrimination;
and (3) the discount contributes to reasonable rates and efficient services for all users."
DesiiOation Order, at para. 24.
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for the service, and helps ensure that the customer who chooses to
participate in this submarket will not be subject to supracompetitive
pricing.7

The Commission also tentatively concluded that:

In most cases it appears that the bidding process itself serves to ensure
the provision of an efficient set of services at reasonable prices for
customers in this submarket, and thus only limited oversight by this
Commission is necessary.8

While the proposals in the Competitive Bid NPRM showed great promise, the
Commission failed to act on them. In 1990, the Commission decided to terminate CC
Docket No. 86-421 on the ground, that the record compiled in the proceeding "has
become stale."9 Thus, notwithstanding the strong words of encouragement from the
Competitive Bid NPRM, and the absence of any finding to the contrary, CC Docket
No. 86-421 granted no relief for competitive bids. Certainly, the competition
indicated by the 1987 order has only become more apparent over time. There is no
reason to withhold further relief today, even if there was any such reason in 1990.

The Commission must begin to remedy this delay. At a minimum, SWBT's
Transmittal No. 2633 should be allowed to take effect immediately which could moot
the need for further proceedings in CC Docket No. 95-140. A contrary result will
require completion of the proceedings on remand in that docket. On a broader scale,
all carriers must be allowed to file tariffs like SWBT's Transmittal No. 2633. This
result can be accomplished in the context of the pricing flexibility phase of the Access
Charge Reform proceeding.

Current events, the pending remand from the D.C. Circuit, and the record in the
current access charge reform proceeding all require prompt action. The Commission
has a prime opportunity to refresh the record and complete at least part of the work it
began in CC Docket No. 86-421. The opportunity to "ensure the provision of an

7 Competitive Bid NPRM at para. 39.

8Competitive Bid NPRM at para. 40.

9Decreased ReiUlation of Certain Basic Telecommunications Services, 5 FCC Rcd.
5412 (1990) at para. 3.
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efficient set of services at reasonable prices for customers"lO must not be delayed any
longer.

Very truly yours,

Thomas A. Pajda
Attorney

cc: All parties of record

10 Competitive Bid NPRM at para. 40.
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TELEPORT COMMUNICATIONS GROUP INC
TERESA MARRERO
SENIOR REGULATORY COUNSEL
TELEPORT COMMUNICATIONS GROUP INC
TWO TELEPORT DRIVE
STATEN ISLAND NY 10311

TIME WARNER COMMUNICATIONS HOLDINGS
BltIAN CONBOY
THOMAS JONES
GUNNAR HALLEY
WILLKIE FARR & GALLAGHER
THREE LAFAYETTE CENTER
1155 21ST STREET NW
WASHINGTON DC 20036

RURAL TELEPHONE FINANCE COOPERATIVE
JOHNJLIST
SENIOR VICE PRESIDENT
MEMBER SERVICES
2201 COOPERATIVE WAY
HERNDON VA 20171

TDS TELECOMMUNICATIONS CORPORATION
MARGOTSMaEYHUMPHREY
KOTEEN & NAFTALIN LLP
1150 CONNECTICUT AVENUE NW
SUITE 1000
WASHINGTON DC 20036



ITC
DAVID A IRWIN
TARASBECHT
IRWIN CAMPBELL & TANNENWALD PC
1739 RHODE ISLAND AVE NW STE 200
WASIllNGTON DC 20036-3101

INDEPENDENT TELEPHONE & TELECOMMUNICATIONS
ALLIANCE
DAVID W ZESIGER
1300 CONNECTICUT AVENUE NW
SUITE 600
WASIllNGTON DC 20036

KENT LARSEN
CATHEY HUTTON AND ASSOCIATES
2711 LBJ FREEWAY SUITE 560
DALLAS TX 75234

FREDERICK & WARINNER LLC
CLINT FREDERICK
10901 WEST 84m TERRANCE
SUITE 101
LENEXA KANSAS 66214-1631

MINNESOTA INDEPENDENT COALITION
RICHARD J JOHNSON
MICHAEL J BRADLEY
MOSS & BARNETT
4800 NORWEST CENTER
90 SOUTH SEVENTH STREET
MINNEAPOLIS MN 55402-4129

INDEPENDENT TELEPHONE & TELECOMMUNICATIONS
ALLIANCE
DIANE SMITII
ALLTEL CORPORATE SERVICES INC
655 15m STREET NW SUITE 220
WASIllNGTON DC 20005-5701

INDEPENDENT TELEPHONE & TELECOMMUNICATIONS
ALLIANCE
RICHARD P BRESS
MICHAEL S WROBLEWSKI
LATHAM & WATKINS
1001 PENNSYLVANIA AVENUE NW
SUITE 1300
WASIllNGTON DC 20004-2505

ALLTEL TELEPHONE SERVICES CORPORATION
CAROLYN C lULL
655 15m STREET NW
SUITE 220
WASHINGTON DC 20005

ROSEVILL TELEPHONE COMPANY
GEORGE PETRUTSAS
PAUL J FELDMAN
FLETCHER HEALD & HILDREm PLC
11m FLOOR
1300 NORm 17m STREET
ROSSLYN VA 22209

NRTA
MARGOT SMILEY HUMPHREY
KOTEEN & NAFfALIN LLP
1150 CONNECTICUT AVE NW
SUITE 1000
WASIllNGTON DC 20036



NTCA
DAVID COSSON
L MARIE GUILLORY
2626 PENNSYLVANIA AVE NW
WASHINGTON DC 20037

JEFFREY F BECK
JILLlSA BONFMAN
BECK & ACKERMAN
FOUREMBARCADAROCENTER
SUITE 760
SAN FRANCISCO CA 94111

COMPUSERVE INC & PRODIGY SERVICES CORP
RANDOLPH J MAY
BONDINGYEE
SumERLAND ASBILL & BRENNAN
1275 PENNSYLVANIA AVE NW
WASHINGTON DC 20004-2404

THE INTERACTIVE SERVICES ASSOCIATION
EDWIN N LAVERGNE
JmOMASNOLAN
GINSBURG FELDMAN AND BRESS CHTD
1250 CONNECTICUT AVE NW
WASHINGTON DC 20036

NUCROSOFTCORPORATION
STANLEY M GORINSON
WILLIAM H DAVENPORT
PRESTON GATES ELLIS & ROUVELAS MEEDS
1735 NEW YORK AVE NW
WASHINGTON DC 20006

OPASTCO
LISA M ZAINA
KENNEmJOHNSON
21 DUPONT CIRCLE NW
SUITE 700
WASHINGTON DC 20036

ALIANT COMMUNICATIONS CO
ROBERT A MAZER
ALBERT SHULDINER
VINSON & ELKINS
1455 PENNSYLVANIA AVE NW
WASHINGTON DC 20004-1008

ILLUMINET
STEPHEN G KRASKIN
SYLVIA LESSE
mOMAS J MOORMAN
KRASKIN & LESSE
2120 L STREET NW SUITE 530
WASHINGTON DC 20037

NUCROSOFTCORPORATION
JACKKRUMHOLTZ
LAW AND CORPORATE AFFAIRS DEPARTMENT
NUCROSOFTCORPORATION
SUITE 600
5335 WISCONSIN AVE NW
WASHINGTON DC 20015

COMMERCIAL INTERNET EXCHANGE ASSOCIATION
ROBERT D COLLET
BARBARA A DOOLEY
RONALD L PLESSER
MARKJ OCONNOR
JAMES JHALPERT
PIPER & MARBURY LLP
1200 NINETEENm ST NW STE 700
WASHINGTON DC 20036



BANKERS CLEARING HOUSE MASTERCARD INTL INC &
VISA USA INC
HENRY D LEVINE
LAURA F H MCDONALD
LEVINE BLASZAK BLOCK & BOOTHBY
1300 CONNECTICUT AVE NW
SUITE 500
WASHINGTON DC 20036

LCI INTERNATIONAL CORP NC
GREGORY M CASEY
DOUGLAS W KINKOPH
8180 GREENSBORO DRIVE
SUITE 800
MCLEAN VA 22102

THE RURAL TELEPHONE COALITION
MARGOT SMILEY HUMPHREY
KOTEEN & NAFrALIN LLP
1150 CONNECTICUT AVENUE NW
SUITE 1000
WASHINGTON DC 20036

THE RURAL TELEPHONE COALITION
USAMZAINA
KENNErn JOHNSON
21 DUPONT CIRCLE NW
SUITE 700
WASHINGTON DC 20036

TENNESSEE REGULATORY AumORITY STAFF
CHRISTOPHER KLEIN CHIEF
UTIUTY RATE DIVISION
460 JAMES ROBERTSON PARKWAY
NASHVILLE TN 37243-0505

BETTY D. MONTGOMERY
ATTORNEY GENERAL OF OIDO
PUBLIC UTILITIES SECTION
180 EAST BROAD STREET
COLUMBUS OH 43215-3793

TERRY MICHAEL BANKS
COUNSEL
ICG TELECOM GROUP
1303 SAWBRIDGE WAY
RESTON VA 22094

THE RURAL TELEPHONE COALITION
DAVI» COSSON
L MARIE GUILLORY
2626 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20037

ROSEVILLE TELEPHONE COMPANY
FLETCHER HEALD & mLDRErn PLC
GEORGE PETRUTSAS
PAULJFELDMAN
urn FLOOR 1300 NORTH 17TH STREET
ROSSLYN VA 22209

DAVID S J BROWN
E MOLLY LEAHY
NEWSPAPER ASSOCIATION OF AMERICA
529 14TH STREET NW
SUITE 440
WASHINGTON DC 20045



LESLA LEHTONEN
ATIORNEYFOR
CALIFORNIA CABLE TELEVISION ASSOCIATION
4341 PIEDMONT AVENUE
OAKLAND CA 94611

CYNTIIIA B MILLER
SENIOR A'ITORNEY
FORmA PUBLIC SERVICE COMMISSION
2540 SHUMARD OAK BOULEVARD
TALLAHASSEE FL 32399-0850

DAVID JNEWBURGER\
NEWBURGER & VOSSMEYER
COUNSEL FOR
AMERICAN ASSOCIATION FOR ADULT AND
CONTINUING EDUCATION

ONE METROPOLITAN SQUARE SUITE 2400
ST LOUIS MISSOURI 63102

RICHARD J HEITMANN
WORLDCOM INC
515 EAST AMITE
JACKSON MS 39201-2702

PETER A ROHRBACH
DAVID L SIERADZKI
F WILLIAM LEBEAU
HOGAN & HARTSON LLP
WORLDCOM INC
555 13TH STREET NW
WASHINGTON DC 20004-1109

NYSERNET INC
JAMES BRENNAN
ASSOCIATE DIRECTOR OF GOV SERVICES
RENSSELAER TECHNOLOGY PARK
TROY NY 12180-7698

SONETECH INC
W FRED SEIGNEUR
PRESIDENT
109 KALE AVENUE
STERLING VA 20164

CATHERINE R SLOAN
RICHARD L FRUCHTERMAN m
RICHARD SWHITI
WORLDCOM INC
1120 CONNECTICUT AVENUE NW
SUITE 400
WASIDNGTON DC 20036

ALEX J HARRIS
WORLDCOM INC
33 WHITEHALL STREET
15TH FLOOR
NEW YORK NY 10004

TEXAS OFFICE OF PUBLIC UTILITY COUNSEL
LAURIE PAPPAS
DEPUTY PUBLIC COUNSEL
1701 N CONGRESS AVENUE 9-180
POBOX 12397
AUSTIN TX 78711-2397



COMMUNICATIONS WORKERS OF AMERICA
MORTONBAHR
PRESIDENT
501 3RD STREET NW
WASHINGTON DC 20001

mOMAS B WEAVER
ATTORNEY - GTE MIDWEST INCORPORATED
ARMSTRONG TEASDALE SCHLAFLY & DAVIS
ONE METROPOLITAN SQUARE SUITE 2600
ST LOUIS MISSOURI 63102

RCN TELECOM SERVICES INC
RUSSELL M BLAU
TAMAR E HAVERTY
SWIDLER & BERLIN CHARTERED
3000 K STREET NW SUITE 300
WASHINGTON DC 20007

KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD
TOPEKA KS 66604-4027

JULES M PERLBERG
ONE FIRST NATIONAL PLAZA
CmCAGO IL 60603

NATIONAL EMERGENCY NUMBER ASSN
JAMES R HOBSON
FREDERIC L WOOD (ATTY OF RECORD)
DONELAN CLEARY WOOD & MASTER PRICE CAP
PERFORMANCE REVIEW ORDER
llOO NEW YORK AVENUE NW #750
WASHINGTON DC 20005-3934


