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1. On October 23, 1995, the Commission issued an order granting AT&T
Corporation's (AT&T's) motion to be reclassified as a non-dominant carrier under Part 61 of
the Commission's rules and regulations.! On November 22, 1995, the State of Hawaii
(Hawaii) and General Communications, Inc. (GCI) timely filed Petitions for Reconsideration
of the Commission's AT&T Reclassification Order.2 For the reasons stated below, we deny,
the petitions of both Hawaii and GCl.

2. On January 23, 1996, more than two months past the statutory deadline, Total
Telecommunications Services, Inc. (ITS) also filed a Petition For Reconsideration, and a
Motion For Acceptance of Petition For Reconsideration.3 As discussed below, we deny TTS's
motion and dismiss its petition as untimely, and therefore do not address the merits of its
petition.

3. On December 23, 1996, GCI filed a Petition for Reconsideration or
Clarification of the Commission's Tariff Forbearance Order.4 For the reasons discussed
below, we grant GCl's petition for clarification of the Tariff Forbearance Order.

HotioD ofAT&T Corp. to be I?eclassified as a ;l!ofl-J)omillallt Carner, Order, 11 FCC Rcd 3271 (1996)
(AT&TReclassificatioD Orde)y.

Hawaii Petition for Reconsideration (Hawaii Petition); GCI Petition for Reconsideration or Clarification
(GCI Petition). Comments and/or reply comments were filed by the following parties: The State of Alaska, the
Commonwealth of the Northern Mariana Islands (CNMl) , the Guam Telephone Authority (GTA), the Governor of the
U.S. Territory of Guam (Guam), MCI Telecommunications Corporation (MCl), and a collection of LEC Associations
(LEC Associations).

TTS Petition For Reconsideration, TTS Motion For Acceptance of Petition For Reconsideration (TTS
Motion to Accept Petition for Reconsideration)

GCI Petition for Reconsideration or Clarification of Policy and Rules Concerning the Interstate,
Interexchange Marketplace; Implementation of Section 254(g) of the Communications Act of 1934, as amended,
CC Docket No. 96-61, Second Report and Order, 11 FCC Rcd 20730 (1996) (GCI Tariff Forbearance Petition).
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4. Finally, on December 31, 1996, the United Homeowners Association and the
United Seniors Health Cooperative (UHA), filed a Petition for Rulemaking to Reclassify
AT&T as Having Dominant Carrier Status. For the reasons discussed below, we deny UHA's
petition.

II. PETITIONS FOR RECONSIDERATION

A. BACKGROUND

5. In the AT&T Reclassification Order, the Commission reclassified AT&T as a
non-dominant carrier, based on the Commission's finding that AT&T no longer possessed
individual market power in the interstate, domestic, interexchange market taken as a whole.5

The Commission acknowledged that there was evidence in the record that AT&T, MCI and
Sprint had increased basic schedule rates in lock-step, but found that that evidence did not
support a finding that AT&T retained the power unilaterally to raise residential prices above
competitive levels.6 In addition, the Commission found that, to the extent that tacit price
coordination with respect to basic schedule or residential rates in general was occurring, the
problem was generic to the interexchange industry and not specific to AT&T.? The
Commission concluded that concerns regarding such pricing would be better addressed by
removing regulatory requirements that may have facilitated such conduct, such as the longer
advance notice period for tariff changes then applicable only to AT&T, and by addressing the
issues raised by these concerns in the context of a proceeding to examine the interstate,
domestic, interexchange market as a whole.8 We recently reiterated our concern that "not all
segments of [the interstate, interexchange services] market appear to be subject to vigorous
competition," and expressed concern about the "relative lack of competition among carriers to
serve low volume long distance customers."g

6. In assessing whether AT&T possessed individual market power, the
Commission followed the relevant product and geographic market definitions adopted by the

Aid-iReclassification Order, 11 FCC Rcd at 3292

Id at 3312-15.

Id at 3314-15.

Id

Application 01Amenlec!J JlicJllgan Fursuant to Sedion 211 01toe Communications Ad 01/9Ji as
amended, to FroVlde In--/?egion, InterMJ:4 Services In Jlicoiffan CC Docket '10. 97-137. Memorandum Opinion and
Order. FCC 97-298 at para. 16 (reI. Aug. 19. 1997). petJIions lor recon. pending

3
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Commission in the Competitive Carrier proceeding. 1O In that proceeding, the Commission
found, for purposes of assessing the market power of interexchange carriers covered by that
proceeding, that: "(1) interstate, domestic, interexchange telecommunications services
comprise the relevant product market, and (2) the United States (including Alaska, Hawaii,
Puerto Rico, U.S. Virgin Islands, and other U.S. off-shore points) comprises the relevant
geographic market for this product, with no relevant submarkets."ll The Commission
concluded that it should apply the foregoing market definitions in assessing AT&T's market
power, because those definitions were applied in classifying all of AT&T's competitors as
non-dominant carriers. The Commission further stated that examination of the substitutability
of supply for interstate, domestic, interexchange services also indicated that use of those
definitions to evaluate AT&T's market power was appropriate. 12

7. As a non-dominant interexchange carrier, AT&T is generally subject to the
same regulations as its long-distance competitors. In the AT&T Reclassification proceeding,
however, AT&T made certain voluntary commitments that it described as transitional
provisions intended to address concerns expressed by various parties about possible adverse
effects of reclassifying AT&TY These commitments concerned, among other things, service
to and from the States of Alaska and Hawaii, and other regions subject to the Commission's
rate integration policy,t4 and geographic rate averaging. 15 In the AT&T Reclassification

10 Policy and1?1I1es Concerning I?ates lor Competdive Common Carrier Services and f'aci!Jties
Allthorizations llJere/or, CC Docket No. 79-252, Notice of Inquiry and Proposed Rulemaking, 77 FCC 2d 308
(1979) (CompetJtive Carrier HPI?J(; First Report and Order. 85 FCC 2d 1 (1980); Further Notice of Proposed
Rulemaking, 84 FCC 2d 445 (1981); Second Further Notice of Proposed Rulemaking, fee 82~ 187,47 Fed. Reg.
17,308 (1982); Second Report and Order, 91 FCC 2d 59 (1982); Order on Reconsideration, 93 FCC 2d 54 (1983);
Third Further Notice of Proposed Rulemaking, 48 Fed. Reg. 28,292 (1983); Third Report and Order, 48 Fed. Reg.
46,791 (1983); Fourth Report and Order, 95 FCC 2d 554 (1983) (Compelitive Carrier FOlldh I?epod and Orde);,
vacatedA1'&1' v. FCC978 F.2d 727 (D.C. Cir. 1992), ced denied HCI1'elecommllnications Corp v. A1'&1509 U.S.

913, 113 S. Ct. 3020 (1993); Fourth Further Notice of Proposed Rulemaking, 96 FCC 2d 1191 (1984); Fifth Report
and Order. 98 FCC 2d 1191 (1984) ( CompetJtive Carder filth Report and Orde);; Sixth Report and Order, 99 FCC
2d 1020 (1985), vacated HCI Telecommllnications Corp v. f'CC765 F.2d 1186 (D.C Cir. 1985) (collectively
referred to as the Compe!J!ive Carnerproceeding).

11

12

13

Compelitive Carner fblldh I?epod and Order, 95 FCC 2d at 563.

A1'&TI?edassilication Order, 11 FCC Rcd at 3286~ 87

Id at 3283-84, 3364-68.

14 AT&T committed to continue to comply with all conditions and obligations contained in the Commission
orders regarding rate integration between the contiguous forty--eight states and Alaska, Hawaii, Puerto Rico and
the Virgin Islands, until or unless those orders are superseded by Congressional or Commission action, and to
comply with all the conditions and obligations contained in the Commission orders associated with AT&T's
purchase of Alascom, Inc., including the Alascom Allthoniation Order, the HarKet Strlldllre Order, and the IXnal
I?ecommended f}ecision Id at 3333-34,3364 (citing Integration oll?ates andServices lor the Provision 01
Commllnications o,Y Allthonied Common Carders Be/weeD the Contiguous States aDdAlaslra, Hawaii PlIedo !?Jeo
aDd the /'ligiDlslaDds CC Docket 1\0 83-1376, Tentative Recommendation and Order Inviting Comments, 8 FCC

4
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Order, the Commission accepted AT&T's commitments and ordered AT&T to comply with
those commitments. 16

8. On February 8, 1996, the Telecommunications Act of 1996 (1996 Act) was
enactedP The 1996 Act seeks "to provide for a pro-competitive, de-regulatory national
policy framework" designed to make available to "all Americans" advanced
telecommunications and information technologies and services "by opening all
telecommunications markets to competition.,,18 Consistent with the 1996 Act's objective of
ensuring that all Americans benefit from the liberalization of telecommunications markets, the
1996 Act required the Commission, within six months after the date of enactment, to:

adopt rules to require that the rates charged by providers of interexchange
telecommunications services to subscribers in rural and high cost areas shall be
no higher than the rates charged by each such provider to its subscribers in
urban areas. Such rules shall also require that a provider of interstate
interexchange telecommunications services shall provide such services to its

Rcd 3684 (1993); Memorandum Opinion and Order, 9 FCC Rcd 3023 (1994) (Hadet StrlJctlJre Orde~, adopting
joint lJoardFinal RecommendedJJecisioll 9 FCC Rcd 2197 (1993) (HnalRecommendedJJecisi04; Application 01
Alascom, Inc, AI'd-1'Corp and Pacilic I'elecom, Inc. lor Transfer ofControl 01Alascom, fnc from Pacilic I'elecom,
fnc to AI'd-1'Corp, File No.s W- P- C-7037, 6520, Order and Authorization, 11 FCC Rcd 732 (1995) (Alascom
AIlt!Jorization Orde~ (collectively referred to as the Alaska Orders)).

15 AT&T committed to file any new geographically specific tariffs that depart from its traditional
approach to geographic rate averaging for interstate, residential direct dial services on five business days
notice. It further committed to identify clearly such tariff transmittals as affecting the provisions of this
commitment. In addition, AT&T agreed that this commitment would continue for three years unless the
Commission adopts rules addressing this issue for all carriers or there is a change in federal Jaw addressing
this issue. Id at 3333-34, 3349, 3365.

AT&T's other commitments concerned: service to low-income and other residential customers; analog
private line and BOO directory assistance services; changes to contract tariffs that adversely affect existing
customers; and dispute resolution procedures for reselJer customers. fd at 3364-68.

16 Id at 3292-93, 3356-57.

17 Telecommunications Act of 1996, Pub. 1. No. 104-104, 110 Stat. 56, codified at 47 U,S.C. §§ 151 et seq
Hereinafter, all citations to the 1996 Act will be to the 1996 Act as it is codified in the United States Code. The
1996 Act amended the Communications Act of 1934.

18 SeeJoint Statement of Managers, S ConL Rep. No. 104 -230, 104th Cong., 2d Sess. Preamble (1996)
(Joint Explanatory Statement)
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B. ANALYSIS

On August 7, 1996, the Commission adopted a Report and Order implementing these statutory
requirements. 20

10. Petitioners raise three substantive arguments in seeking reconsideration or
clarification of the Commission's Order granting AT&T's motion to be reclassified as a non-

FCC 97-366Federal Communications Commission

47 U.S.C. § 254(g). The legislative history of the 1996 Act states that

[nJew section 254(g) is intended to incorporate the Commission's policies of geographic rate
averaging and rate integration of interexchange services in order to ensure that subscribers in
rural and high cost areas throughout the Nation are able to continue to receive both
intrastate and interstate interexchange services at rates no higher than those paid by urban
subscribers.

19

subscribers in each State at rates no higher than the rates charged to subscribers
in any other State. 19

9. On October 31, 1996, the Commission released the Tariff Forbearance Order.
In that order, the Commission determined that the statutory criteria in section 10 of the
Communications Act, as amended,21 were met to detariff completely interstate, domestic,
interexchange services offered by nondominant interexchange carriers, and, therefore, that the
Commission would no longer allow such carriers to file tariffs for such services pursuant to
section 203 of the Communications Act.22

Joint Explanatory Statement at 132.

~D See Policies andI?ules Concerning the Interstate, Interexchange Jlarlrelplace, Implementation 01Sedion
25/rff) 01 the Communicalions Ad 01 ;934, as amended CC Docket No. 96-61, Report and Order, 11 FCC Rcd
9564 (1996) (Ceographic Averaging OrdeJ,; First Memorandum Opinion and Order on Reconsideration, FCC 97-
269 (reI. July 30, 1997) (Ceographic Averaging l?econsJderation OrdeJ, (denying petitions for reconsideration of
the Commission's implementation of the rate integration requirements of section 254(g) of the Communications
Act of 1934, as amended, and dismissing as moot the Motion for Partial Stay or Request for Extension filed by
GTE Service Corporation), pelJtions for recon. pending Order, FCC 97-357 (reI. Oct. 3, 1997) (granting, in part.
the motion filed by PrimeCo Personal Communications, LP, requesting a stay of enforcement of rate integration
requirements to the extent such requirements apply to Commercial Mobile Radio Service providers pending
reconsideration of the Commission's Ceographic Averaging Reconsideration OrdeJ,.

2] 47 U.s.C. § 160.

22 Policy andI?ules Concerning the Interstate, Interexc!lange Jlarlrelplace;lmplementation 01Sedion
25/rff) 01 the Communications Ad 01 ;934, as amended CC Docket No. 96~61, Second Report and Order, 11 FCC
Rcd 20730, 20732 (1996) (TanflForbearance OrdeJ,; Order on Reconsideration, FCC 97-293 (reI. Aug. 20, 1997)
( JimlfForbearance I?econsideralion OrdeJ,. The TanffForbearance Orderwas stayed by the United States Court
of Appeals for the District of Columbia Circuit in JlC/ telecommunications Corp. v. FCCNo. 96-1459 (D.C Cir.
Feb. 13, 1997).

6
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dominant carrier. First, Hawaii argues that the Commission should strengthen AT&T's
voluntary commitments by requiring AT&T to serve on Hawaii and the State of Alaska
(Alaska) copies of any submissions that address the Commission's geographic rate averaging
and rate integration policies, in order to ensure that Hawaii and Alaska have a meaningful
opportunity to participate in pre-effective review proceedings. Second, GCI maintains that the
reclassification of AT&T does not apply to AT&T/Alascom, Inc. (AT&T/Alascom), because
AT&T/Alascom is still dominant in the Alaska market. Third, GCI argues that it is not clear
which of the obligations and conditions imposed on AT&T and Alascom by the Market
Structure Order, the Final Recommended Decision, and the Alascom Authorization Order
continue to apply now that AT&T has been reclassified as nondominant. 23

1. Whether the Commission Should Strengthen AT&T's Commitments

a. Positions of the Parties

11. Hawaii requests that the Commission strengthen the commitments made by
AT&T in the AT&T Reclassification proceeding by requiring AT&T to serve on Alaska and
Hawaii copies of any pleadings, tariff revisions or other submissions to the Commission that
purport to seek alteration or a specific interpretation of, or otherwise affect, the Commission's
rate integration and geographic rate averaging policies, at the same time AT&T files such
submissions with the Commission.24 Hawaii argues that the historical importance of the
Commission's rate integration and geographic rate averaging policies to Hawaii and Alaska, as
well as the alleged lack of reasonably priced telecommunications to Hawaii, warrant assurance
that Hawaii and Alaska will have the opportunity to voice their concerns if AT&T proposes to
depart from these policies.25 Hawaii acknowledges that AT&T informally committed to give
Hawaii notice of tariff filings departing from geographic rate averaging, but maintains that in
some situations more time would be needed to ensure that it has an opportunity to respond?6

12. Alaska, CNMI, GTA, and Guam support Hawaii's request. Alaska argues that
requiring AT&T to serve Alaska and Hawaii with copies of submissions affecting the
Commission's rate integration and geographic averaging policies would not impose a
significant burden on AT&T,27 but would ensure that the interests of citizens of Alaska and

23

24

25

25

27

See Alaska Orders supra n14.

Hawaii Petition at 2, 4.

Id at 3-4.

Id at 3.

Alaska Comments at 1 2.

7
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Hawaii are heard before any action affecting these policies goes into effect.28 CNMI, GTA
and Guam contend that the Commission should require AT&T to serve on all interested
parties, not just Alaska and Hawaii, copies of submissions that would alter the Commission's
rate integration or geographic rate averaging policies.29 Similarly, the LEC Associations argue
that AT&T should be required to serve copies of submissions that depart from the
Commission's established geographic averaging policies in other states and in U.S. territories,
because geographic averaging is essential for maintaining universal service.30 They also urge
the Commission to commence a proceeding to codify its geographic averaging polices.3l

13. AT&T responds that Hawaii's petition relates solely to AT&T's voluntary
commitments concerning rate integration and geographic rate averaging, and that, since the
commitments were not offered, or used, to support the Commission's finding that AT&T lacks
market power in the overall interstate, domestic, interexchange market, the reclassification of
AT&T is appropriate.32 AT&T argues that the Commission cannot modify voluntary
commitments that were not the basis for its ruling, and cannot create or impose new rules on
AT&T in this non-rulemaking proceeding.33 AT&T also contends that the relief sought by the
parties supporting Hawaii's petition would impose significantly greater burdens on AT&T than
are required under the Commission's tariff filing rules for dominant carriers.34 AT&T
concludes that the requested relief should be rejected as unnecessary and overly burdensome,
in light of the fact that all such filings are made on the public record at the Commission?5
AT&T also argues that the relief sought would exceed the Commission's authority by
requiring AT&T to make public tariff filings not only with the Commission, but with Hawaii,
Alaska, the Northern Mariana Islands, and other state jurisdictions and U.S. territories.36

14. In reply, Hawaii argues that its petition is consistent with the Commission's
stated commitment to rate integration and geographic averaging, and the Commission's

26

29

30

31

32

33

34

Id at 2.

CNMJ Comments at 3-5; GTA Reply at 2; Guam Reply at 2.

Comments of the LEC Associations at 3.

Id

AT&T Opposition at 2 (citing AT&TReclassification Order. 11 FCC Rcd at 3292-93, 3353)

AT&T Reply at 3.

Jd. at 3--4.

35 Jd at 4. AT&T adds that the comments of CNMI and lhe LEC Associations should be dismissed as
untimely on the ground that they seek relief not sought in Hawaii's petition. Jd at 4 n.5.

36 Jd. at 3-4.

8
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37

decision to incorporate AT&T's commitments into the AT&T Reclassification Order.37 It adds
that its request is also consistent with AT&T's pledge to "work very closely on an informal
basis with representatives of the State of Hawaii on matters affecting telecommunications
there.,,38 Hawaii claims it is merely seeking assurance that AT&T will honor its pledge.39

Hawaii concludes that the relief it seeks would not burden AT&T or the Commission, but
would ensure that citizens of Hawaii have a meaningful opportunity to participate in the pre­
effective review of any filings that affect these policies.40

b. Discussion

15. As noted above, on August 7, 1996, the Commission adopted the Geographic
Averaging Order, which implemented the geographic rate averaging and rate integration
requirements of the 1996 Act.41 In that Order, we adopted a rule requiring that "the rates
charged by all providers of interexchange telecommunications services to subscribers in rural
and high cost areas shall be no higher than the rates charged by each such provider to its
subscribers in urban areas.,,42 The Commission also adopted a rule "requiring that 'a provider
of interstate interexchange telecommunications services shall provide such services to its
subscribers in each State at rates no higher than the rates charged to its subscribers in any
other State."'43 As required by the 1996 Act, the Commission found that the geographic rate
averaging rule applies "to all providers of interexchange telecommunications services, and to
all interexchange 'telecommunications services,' as defined by the Act.,,44 Similarly, the
Commission found that the rate integration rule applies "to all domestic interstate
interexchange telecommunications services as defined in the 1996 Act, and all providers of
such services."45

Hawaii Reply at 2-3.

38 Id at 3 (citing November 22, 1995 Letter from E.E. Estey, Government Affairs Vice President, AT&T
Corporation, to Herbert E. Marks, Counsel for the State of Hawaii, at 1).

39

40

41

Id

Id at 3.

See CeograpRic Averaging Order, 11 FCC Rcd 9564.

42 Id at 9568-69. The Commission stated that this rule "codifies our existing geographic rate averaging
policy." Id The LEC Associations' request that the Commission initiate a proceeding to codify its geographic
rate averaging policies is therefore moot.

43 Id at 9588-89. As with the Commission's geographic rate averaging rule, the Commission stated that
this rule "will incorporate our existing policies." Id

44

45

Id at 9568-69.

Id at 9588-89.

9
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16. In the Geographic Averaging Order, the Commission also detennined that the
rules adopted in that proceeding superseded the rate averaging and rate integration
commitments AT&T voluntarily made in the AT&T Reclassification proceeding.46 We based
this detennination on the grounds that the rules we adopted in Geographic Averaging Order
would require AT&T to provide interexchange service at geographically averaged and
integrated rates, and that these requirements incorporated the Commission's rate averaging and
rate integration policies then in effect.47 We therefore released AT&T from the commitment
to comply with the Commission's earlier orders regarding rate integration and the commitment
to file any tariff containing a geographically deaveraged rate on five business days' notice.48

17. In light of Congress's codification of the Commission's rate averaging and rate
integration policies in section 254(g) of the Communications Act, the Commission's rules
implementing that section, and the other actions taken in the Geographic Averaging Order,
we find that Hawaii's request that we impose a service requirement on AT&T has been
superseded and is now moot because AT&T cannot deaverage its rates consistent with federal
law. We also find no basis to impose on AT&T a service requirement not imposed on other
carriers subject to the rate averaging and rate integration rules. Accordingly, for the foregoing
reasons, we find that the relief sought by Hawaii is unnecessary in light of the Commission's
implementation of the geographic rate averaging and rate integration requirements of the
Communications Act, and of AT&T's specific voluntary commitments concerning service to
Hawaii and Alaska. We therefore deny Hawaii's petition.

2. Whether Reclassification of AT&T Applies to AT&T/Alascom

a. Position of the Parties

18. GCI asks the Commission either to clarify that the reclassification of AT&T
does not apply to AT&T/Alascom, Inc., or to reconsider and reverse any finding that
AT&T/Alascom is no longer dominant.49 GCI justifies its request on the grounds that AT&T
did not seek to reclassify Alascom as non-dominant, and that the Commission did not address
the reclassification of Alascom in the AT&T Reclassification Order.50 GCI argues that the
Commission found Alascom dominant in the Alaska market in the Competitive Carrier Fifth

46

47

1.1. at 9600,

1.1.

46 1.1. The Commission noted, however, thal it did "nol release AT&T from its more specific commilments
concerning Hawaii and Alaska," 1.1. (citing At&tReclassification Order. 11 FCC Rcd at 3333-34 &n,329),

49

50

GCI Petition at 1,

(.1. at 3

10
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Report and Order, and has never reversed that finding.51 It also contends that this finding
could not be reversed, in light of AT&T/Alascom's legally enforced monopoly in the Alaska
Bush.52 GCI argues that AT&T/Alascom is able to leverage its market power beyond the
Bush because of Commission policies requiring other carriers serving Alaska to purchase
Bush distribution services from AT&T/Alascom.53 GCI also argues that it is unclear how
long AT&T/Alascom's market power in the Alaska Bush will persist.54 GCI adds that, even if
the Alaska Bush were opened immediately, it would take significant time for the market to
become workably competitive, because of the time necessary to construct a competing
network.55

19. Alaska and MCI likewise claim that the Commission's reclassification of AT&T
does not affect AT&T/Alascom's classification as a dominant carrier.56 Alaska argues that, in
reclassifying AT&T, the Commission noted that Alascom continues to be "governed by
dominant carrier rules where it has a facilities monopoly, namely the Bush areas," and
therefore that the AT&T Reclassification Order does not affect the classification of AT&T
Alascom, Inc.57 MCI argues that the Commission's reclassification of AT&T as non-dominant
in the domestic market was based on market characteristics in the "lower 48" states, which

51 Id:, GCI Reply at 2.

5~ GCI Petition at 3-4. Bush communities are in remote, rural areas and generally have less than 1,000
citizens. Policies Coverning the Ownership ano Operation off)omestic SatelMe l'adh Stations in toe /lush
CommuOllies in Alash CC Docket No. 80-584, Tentative Decision, 92 FCC 2d 736, 757 (1982), afla Final
Decision, 96 FCC 2d 522 (1984). GCI claims that AT&T/ Alascom 's Bush monopoly is protected by Commission and
Alaska PUC policies, and is unique in the U.S. telecommunications market. Id

53 Id at 4.

54 GCI notes that in June 1995, GCI requested a waiver to permit the construction of a Bush earth station
demonstration project. Id at 5 (citing Petition of General Communication, Inc. for a Partial Waiver of the Bush
Earth Station Policy, File No. 122 -SAT-WAIV-95 (filed June 23, 1995)). GCI notes that AT&T initially opposed
GCI's partial waiver petition after purchasing Alascom in August 1995, but that AT&T subsequently dropped this
claim allegedly because AT&T realized the inconsistency between its motion for reclassification as non­
dominant and its insistence on a legally protected monopoly. /d (citing August 11, 1995 Alascom Opposition
and September 6, 1995 Alascom Reply, filed in File No. 122-SAT-WAIV-95). We note that, on January 30, 1996,
the Chief of the International Bureau granted GCl's petition for partial waiver of the Commission's Bush policy
to allow GCI to build and operate up to 50 earth stations to serve Bush areas Petition ofCeneral
Communication, Inc. for a Partial lfaiver oflhe /lush Earth Sialion Polic;: File ~o. 122-SAT-WAIV-95,
Memorandum Opinion and Order, 11 FCC Rcd 2535 (1996)

55

56

57

Id at 5-6.

Alaska Comments at 2; MCI Comments at 1-2.

Alaska Comments at 3 (citing AT&TReclassification Order. 11 FCC Rcd at 3334 n.329).

11
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are not representative of the Alaska market.58 It adds that a separate finding that
AT&T/Alascom does not possess market power in Alaska is therefore required, but that such
a determination is impossible to make and support at this time.59

20. AT&T responds that there is no basis for excluding AT&T/Alascom from the
ambit of the AT&T Reclassification Order, because the Commission expressly found that
AT&T lacked market power in the domestic interexchange market as a whole, which AT&T
claims is the only relevant market for this purpose.60 AT&T argues that the fact that AT&T
(or AT&T/Alascom) may be the major supplier of specific services does not alter the analysis,
and that the Commission has never definitively held that a carrier must lack the ability to
control the price of every service in the relevant market before it can be classified as non­
dominant.61 AT&T maintains that its voluntary commitments to continue rate integration for
Alaska and to comply with the Commission's orders relating to Alaska necessarily apply to
AT&T/Alascom, and that the commitments assume that AT&T/Alascom is included within
the scope of the AT&T Reclassification Order.62

21. AT&T further responds that the Commission found that, to the extent AT&T is
able to control price at all, it is only with respect to specific service segments that are either
de minimis in relation to the overall market, or exposed to increasing competition so as not to
affect materially the overall market.63 AT&T argues that these conditions apply to the Alaska
Bush, which generates less than five one-hundredths of one percent (0.0005) of total industry
revenue, an amount that AT&T claims is de minimis and affords AT&T/Alascom no power in
the overall relevant market.64 AT&T concludes there is therefore no basis to treat AT&T
differently from its competitors, or to treat AT&T/Alascom differently from the rest of
AT&T.65

58

59

MCI Comments at 2.

Id.

60 AT&T Opposition at 4. AT&T rejects MCI's claim that the Alaska market is distinct from the domestic
market in the "lower 48" states. AT&T Reply at 1-2.

61 Id at 4-5. AT&T adds that the Commission found an alJ-services standard would result in a situation
where the cost of regulation exceeds its public benefits Id at 5.

62 Id. at 5 n.8.

63 Id at 5 (citing AT&TReclassification Order. 11 I"CC Red at 3288)

64 Id at 5. AT&T notes that GCl has sought, without opposition from AT&T, a waiver to serve 50 Bush
locations in 1996. Id

65 Id. at 6.
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22. GCI counters that AT&T does not rebut GCl's claim that AT&T retains an
absolute monopoly, and thus market power, in the Alaska market.66 GCI maintains that
AT&T's suggestion that Alascom's market power in Alaska can be ignored as "de minimis" is
contrary to prior Commission rulings and AT&T's own statements.67 Specifically, GCI
contends that, in classifying Alascom as a dominant interexchange carrier, the Commission
focused solely on Alascom's position in the Alaska market, and did not require Alascom to be
dominant throughout the U.S. market as a whole.68 GCI adds that, as recently as August
1995, the Commission identified Alaska as a separate relevant interexchange market,69
Specifically, GCI maintains that, while the Commission spoke of a single national market, the
Commission identified that market as distinct from the Alaska market occupied by Alascom
and in which Alascom retained market power.70 GCI also claims that AT&T's own pleadings
in the Alaska Joint Board Proceeding contemplate that AT&T could be classified as dominant
in the lower 48 states, but non-dominant in Alaska, because of different market characteristics
and circumstances.7

! GCI concludes that the Commission classified Alascom as a dominant
carrier based on its legally protected monopoly position in the Alaska market, which it alleges
has never changed, and that AT&T's purchase of Alascom did nothing reduce Alascom's
market power in Alaska.72

23. In its petition for reconsideration or clarification of the Commission's Tariff
Forbearance Order, Gel requests the Commission either to clarify that the Tariff
Forbearance Order did not detariff AT&T/Alascom's provision of "common carrier"
services,73 or to reconsider and reverse any finding that AT&T/Alascom is not required to file

66

57

68

59

GCI Reply at 2.

/d

/d (citing CompetJtive Carrier filth I?eport and Order: 98 FCC 2d at 1201)

/d at 4.

70 /d (citing A/ascom AlI!horization Order. 11 FCC Rcd at 754).

71 /d at 5 (citing June 28, 1993 AT&T Comments, filed in Integration of Rates and Services for the
Provision of Communications by Authorized Common Carriers Between the Contiguous States and Alaska, Hawaii,
Puerto Rico and the Virgin Islands, CC Docket 83-1376). GCI claims AT&T argued that, notwithstanding its
dominant carrier status in the U.S. market, if AT&T were required to provide services to Alaska (which it
opposed), those services should be classified as non-dominant. Id

/d at 5-6.

73 The Commission has defined Alascom's "common carrier" services as "all interstate interexchange
transport and switching services that are necessary for other interexchange carriers to provide services in
Alaska up to the point of interconnection with each Alaska local exchange carrier." Hadet Str{fc!{fre Order: 9
fCC Rcd at 3023 n.5.
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75

a tariff for such services.74 In support of its petition, GCI argues that AT&T, in the AT&T
Reclassification proceeding, made certain voluntary commitments, including a commitment
that AT&T/Alascom would provide "common carrier" services under tarifC5 In response to
GCl's petition, AT&T states that it "does not interpret the [Tariff Forbearance Order] to
require the detariffing of Alascom's Common Carrier Services. ,,76 The American Petroleum
Institute (API) disagrees with GCI and argues that, to the extent AT&T/Alascom's services are
interstate, domestic, interexchange services offered by a nondominant interexchange carrier,
the Tariff Forbearance Order completely detariffed those services.77

b. Discussion

24. AT&T/Alascom offers certain interstate "common carrier" services. As noted
above, in the Market Structure Order, the Commission defined Alascom's "common carrier"
services as "all interstate interexchange transport and switching services that are necessary for
other interexchange carriers to provide services in Alaska up to the point of interconnection
with each Alaska local exchange carrier."78 In the Market Structure Order, the Commission
adopted the recommendation of the Federal-State Alaska Joint Board in the Final
Recommended Decision that Alascom be required to provide such services to interexchange
carriers under tariff on a nondiscriminatory basis at rates that reflect the cost of the services
(i.e., on dominant carrier basis).79 AT&T concedes that, to the extent that AT&T/Alascom's
"common carrier" services are not interstate, domestic, interexchange telecommunications
services as addressed in the AT&T Reclassification Order, the classification of those services
is not affected by that Order.80 AT&T further concedes that the Tariff Forbearance Order
does not require the detariffing of AT&T/Alascom's "common carrier" services.81 Indeed, the

74 GCI Tariff Forbearance Petition at 1 As we stated in the order on reconsideration of the Commission's
TanllForbearance Order, the issue of whether the Commission detariffed AT&T/ Alascom's "common carrier"
services is better addressed in this order. JimllForbearance Reconsiderafion Order, FCC 97-293 at para. 58.

GCI Tariff Forbearance Petition at 2, citing ;/TJ-TReclassificafion Order, 11 FCC Rcd at 3334.

76 AT&T Opposition to and Comments on Petitions for Reconsideration and Clarification of the Janll
Forbearance Orderat 8 n.12 (Jan 28, 1997) (AT&T Tariff Forbearance Opposition).

77 Statement of the American Petroleum Institute in Opposition and Support of Petitions for
Reconsideration at 11-12.

76 See stljJranote 73. For purposes of our discussion here, we refer to AT&T/ Alascom's "common carrier"
services as those services were defined in the Harke! Sfrtlc!tlre Order

79 See Jladref Sfrtlc!tlre Order, 9 FCC Rcd at 3023, 3025, 3027. See also ;/TJ-TI?eclassilicalion Order, 11
FCC Rcd at 3334 n.329

60

61

AT&T Reply at 2-·3 nA.

AT&T Tariff Forbearance Opposition at 8 n.12.
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Commission noted in the AT&T Reclassification Order,82 and we clarify here, that, to the
extent AT&T/Alascom has been found to be dominant in the provision of "common carrier"
services, as defined above, AT&T/Alascom's regulatory obligations with respect to those
services remain unchanged, and therefore AT&T/Alascom is required to file tariffs for such
services on a dominant carrier basis.

25. In addition to the foregoing "common carrier" services offered to interexchange
carriers, AT&T/Alascom provides interstate, domestic, interexchange services to end-user
customers in Alaska. For the reasons set forth below, we reject GCl's petition for
reconsideration and find no basis to exclude AT&T/Alascom's provision of these services
from the scope of the AT&T Reclassification Order. 83

26. We reject the suggestion by GCI, MCI and Alaska, that, in order to reclassify
AT&T/Alascom as a non-dominant carrier with respect to its provision of interstate, domestic,
interexchange services, the Commission must assess AT&T/Alascom's market power in the
Alaska market, rather than in the overall interstate, domestic, interexchange services market.
The Commission's decision in the Competitive Carrier Fifth Report and Order to regulate
Alascom as a dominant carrier did not, as GCI implies, disavow or modify the "all interstate,
domestic, interexchange services" market definition adopted in the Competitive Carrier Fourth
Report and Order by "focus[ing] solely on Alascom's position within the Alaska market."84
Rather, the Commission concluded that Alascom should be regulated as dominant, without
reaching the issue of relevant market definitions, because it was concerned that the
Commission's rate-integration policy for interstate MTS and WATS services to noncontiguous
domestic points, which limited rate-integration payments only to Alascom, might limit the
ability of other carriers to compete in serving Alaska.85

27. In addition, we find that GCI mischaracterizes the Alascom Authorization
Order, in arguing that the Commission there identified Alaska as a separate relevant
interexchange market and therefore that we are required to analyze separately
AT&T/Alascom's market power in Alaska, for purposes of classifying AT&T/Alascom as non-

82 AT&T;reclassification Order, 11 FCC Rcd at 3334 n.329.

83 We note that, because AT&T/Alascom is included within the scope of the AT&TJ?eclassification Order,
and therefore subject to nondominant treatment in its provision of interstate, domestic, interexchange services
to end -users, AT&T/Alascom will be required to detariff such services pursuant to the TanffForbearance Order
if that order is upheld on appeal See sllpranote 22 and accompanying text

84 SeeGCl Reply at 2.

55 Competitive Carrier fiftlJ ;report and Order, 98 FCC 2d aL 120J n.33 (noting that the Commission's
rate-integration policy for interstate MTS and WATS services Lo noncontiguous domestic points had led iL to
inquire inLo the ability of carriers not receiving raLe inLegration payments to compele in serving Alaska)
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dominant in the interstate, domestic, interexchange market.86 While, in the Alascom
Authorization Order, the Commission did identify two relevant product markets for purposes
of evaluating the proposed merger of AT&T and Alascom, the markets it identified were: (1)
"interexchange telecommunications services within Alaska (the 'Alaska marken," which was
the principal business of Alascom; and (2) "interstate interexchange telecommunications ('the
All Interexchange Market')," which AT&T provided, and which included Alascom's and
Alaska Telecom's proposed undersea fiber cable services.87 In that Order, the Commission did
not identify the provision of interstate, domestic, interexchange services to Alaska as a
separate relevant product or geographic market. Indeed, the Commission specifically noted
that its identification of interstate interexchange telecommunications (including Alascom's and
Alaska Telecom's proposed undersea fiber cable services) as a relevant product market was
"consistent with the Commission's earlier findings of a single market for all interstate
interexchange services."88 Thus, the Commission did not, in the Alascom Authorization
Order, disavow or modify in any way, the "all interstate, domestic, interexchange services"
market definition adopted in the Competitive Carrier Fourth Report and Order.

28. Accordingly, we reject GCl's argument that, based on the Alascom
Authorization Order and the Competitive Carrier Fifth Report and Order, the Commission
must analyze separately AT&T/Alascom's market power in Alaska for purposes of classifying
AT&T/Alascom as non-dominant in the interstate, domestic, interexchange market. Rather,
we affirm our determination in the AT&T Reclassification Order that, consistent with the
conclusions reached in Competitive Carrier Fzfth Report and Order, the appropriate relevant
geographic market for purposes of assessing AT&T's market power was a "'single national
relevant geographic market (including Alaska, Hawaii, Puerto Rico, U.S. Virgin Islands, and
other U.S. offshore points)."'89 We conclude that, pursuant to Commission policy in effect at
the time of the AT&T Reclassification Order, the Commission properly included
AT&T/Alascom within the scope of the classification of AT&T as non-dominant in the
provision of interstate, domestic, interexchange services.

29. Subsequent to GCl's filing of its Petition for Reconsideration, the Commission
adopted the LEC Interexchange Order, which revises the Commission's approach to defining
relevant geographic and product markets for purposes of determining whether a carrier should

66 SeeGCI Reply at 4-6.

67 A/ascom All/honia/iofl Order, 11 FCC Rcd at 754 (emphasis added).

BB Id (emphasis added) We note that GCI. in quoting the foregoing sentence, failed to include the word
"interstate," which qualified the term "interexchange services." We believe that the Commission's reference to
"interstate interexchange services," and not to "interexchange services" generally, is central to the meaning of
the Commission's statement and hence to a complete understandmg of this statement's relevance in the
present context.

B9 AT&TReclassifica/iofl Order, 11 FCC Rcd at 3286 (citing Compe/Jlive Carrier FOllrth and Order, 95 FCC
2d at 573-75)
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be regulated as dominant or non-dominant in the provision of interstate, domestic,
interexchange services.90 Specifically, in the LEC lnterexchange Order, we defined the
relevant geographic market for interstate, domestic, interexchange services as "all possible
routes that allow for a connection from one particular location to another particular location
(i.e., a point-to-point market)."91 We clarified, however, that we would

treat, in general, interstate, long distance calling as a single
national market unless there is credible evidence suggesting that
there is or could be a lack of competition in a particular point-to­
point market or group of point-to-point markets, and there is a
showing that geographic rate averaging will not sufficiently
mitigate the exercise of market power, we will refrain from
employing the more burdensome approach of analyzing
separately data from each point-to-point market.92

30. Considering GCl's Petition for Reconsideration according to the market
definition approach established in the recent LEC lnterexchange Order, we conclude that,
even assuming arguendo that GCl's petition presents credible evidence suggesting a lack of
competition with respect to domestic, interstate, interexchange service in Alaska, GCl's
petition fails to demonstrate that geographic rate averaging will not sufficiently mitigate the
exercise of market power, if any, by AT&T/Alascom in Alaska.93

31. In the Geographic Averaging Order, we found that the 1996 Act required the
Commission to mandate rate integration among all states, territories and possessions, and held
that "this goal is best achieved by interpreting 'provider' to include parent companies that,
through affiliates, provide service in more than one state.,,94 We stated that "nothing in the

90 Refflllalol7 Jrealmmt ofLl'CFrovision ofinterexcIJanffe Services Oniinatinff in Me Ll'Cs Local
ExcIJanffe Area; Folie,y andRlI/es Concerninff tlJe interstate, mterexcIJange UarJretp/acc; Second Report and Order
in CC Docket No. 96-149 and Third Report and Order in CC Docket No. 96-61. FCC 97-142 (rel. April 18, 1997)
(LECinterexc!Jange Ordeh; Order on Reconsideration. FCC 97229 (rei June 27. 1997).

91

92

U:CmterexcIJange Order: FCC 97 -142 at para 64.

/d at para. 67.

93 In the LECinlerexcIJanffeproceeding. GCI suggested that the Commission treat Alaska as a separate
market in assessing the market power of AT&T/ Alascom /d at para. 69. In response. we stated that we would
consider whether any modifications to decisions reached in the ATd-TReclassification Ordermay be necessary.
in light of our revised approach to defining relevant product and geographic markets for interstate, long­
distance calling. /d We stated, however, that. "because market definition is only one step in assessing market
power, changes made in the approach to defining relevant markets will not necessarily produce different
assessments of market power."

94 CeograplJic Averaging Order: 11 FCC Rcd at 9598
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record supports a finding that Congress intended to allow [interexchange carriers] to avoid
rate integration by establishing subsidiaries that provide service in limited areas.,,95 Applying
this general rule in a specific context, we held that GTE, for purposes of section 254(g), was
required to integrate its rates for domestic, interstate, interexchange services across affiliates.96

We find that, pursuant to the rule established in the Geographic Averaging proceeding,
AT&T, like GTE, is required to integrate and average its rates across affiliates, including
AT&T/Alascom.

32. Because AT&T is required to integrate and average its rates geographically for
interstate, domestic, interexchange services across all of its affiliates, including
AT&T/Alascom, we believe that AT&T/Alascom could not raise and sustain prices for such
services above the competitive level in Alaska, unless AT&T were able profitably to charge
supracompetitive prices in the "lower 48" states. Nothing in the record of this reconsideration
proceeding supports a reversal of our determination in the AT&T Reclassification Order, that
"AT&T neither possesses nor can unilaterally exercise market power within the interstate,
domestic, interexchange market taken as a whole,"97 which includes the "lower 48" states.
Nor is there any evidence in the record on reconsideration to support a finding that
geographic rate averaging, together with AT&T's lack of market power in the "lower 48," will
not mitigate the exercise of market power, if any, by AT&T/Alascom in Alaska.98 Therefore,
we find no reason to analyze separately AT&T/Alascom's market power in Alaska.
Accordingly, we find that AT&T/Alascom is appropriately classified, as established in the
AT&T Reclassification Order, as non-dominant in the provision of interstate, domestic,
interexchange services.

3. Whether the Commission Should Clarify the Requirements of the Alaska
Orders that Continue to Apply to AT&T and AT&T/Alascom

a. Position of the Parties

95 /d

96 /d:, Ceographic Averaging Reconsideration Order, FCC 97-357 at para. 19 (clarifying that the
requirement that rate integration applies across affiliates applies to all corporate families, not just GTE
companies).

97 AT&TReclassification Order, 11 FCC Rcd at 3292.

98 We note that, should Gel proffer credible evidence that there is or could be a Jack of competitive
performance for interstate, long--distance calling in Alaska, and that geographic rate averaging will not
sufficiently mitigate AT&T/Alascom's exercise of market power, if any, in Alaska, we would, of course, consider
whether a modification to the decisions reached in the AT&TJ?eclassificatiofl Orderis necessary

18



Federal Communications Commission FCC 97-366

33. GCI requests that the Commission clarify which requirements of the
Commission's Alaska Orders continue to apply to AT&T and AT&T/Alascom.99 GCI argues
that, while AT&T made a generalized promise to comply with outstanding Commission orders
relating to Alaska in the AT&T Reclassification proceeding, it is impossible to determine
which requirements of the Alaska Orders AT&T has specifically agreed to follow, and which
it will try to contest or ignore. 100

34. GCI adds that, as a non-dominant carrier, AT&T may be able to discriminate
and to deaverage its Alaska rates by providing Alaska services through two entities -- AT&T
and AT&T/Alascom.101 GCI argues that, although the Final Recommended Decision provided
that AT&T would remain subject to Section 214 entry and exit certification requirements,
non-dominant status removes the requirement that AT&T obtain Section 214 authority to
serve the Alaska market. 102 GCI further argues that, if AT&T provides separate service to
Alaska pursuant to separate tariffs from those filed by AT&T/Alascom, AT&T will be able to
discriminate between customers served by AT&T and customers served by AT&T/Alascom.103

GCI also claims that it will be impossible to determine whether AT&T is integrating Alaska
rates into its domestic rate schedule, and that any difference in rates or offerings between
AT&T and AT&T/Alascom would call into question which rate is appropriate for purposes of
judging rate integration.104

35. Finally, GCI argues that separate service by AT&T would disadvantage captive
monopoly customers that buy service under the AT&T/Alascom common carrier services
tariff, because, to the extent AT&T provides separate service to Alaska and does not use the
carrier services of AT&T/Alascom, AT&T will reduce traffic on the AT&T/Alascom network
and drive up rates for AT&T/Alascom's captive monopoly customers. 105 GCI states that all
carriers, including AT&T, are required to buy Alaska distribution services under the
AT&T/Alascom carrier services tariff. 106

99 Gel Petition at 10.

100 Idat 6-7.

101 Id at 8.

102 Id

103 Id at 8-9.

104 Id at 9.

105 Id

106 Id
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36. Alaska, supporting GCl's request for clarification, notes that AT&T committed
to comply with the Commission's orders regarding rate integration and with all the obligations
and conditions set forth in the Alaska Joint Board Proceeding and the Alascom Authorization
Order. IO

? Alaska requests the Commission to clarify the AT&T Reclassification Order if there
is any uncertainty on these points. 108

37. AT&T responds that GCl's request for clarification is inappropriate, because it
seeks to inject into this proceeding issues already litigated in other dockets. I09 AT&T adds
that its voluntary commitments assume that both AT&T and its AT&T/Alascom affiliate will
continue to adhere to the Commission's orders regarding the restructuring of the Alaska
market. llo In addition, AT&T notes that the Commission defined Alascom's "common carrier"
services as interstate interexchange transport and switching services necessary for other
interexchange carriers to provide service in Alaska up to the point of interconnection with
LEes. lll As previously noted, AT&T concedes that, to the extent AT&T/Alascom's "common
carrier" services are not domestic interstate interexchange services as addressed in the AT&T
Reclassification Order, the classification of those "common carrier" services is not affected by
that Order,1I2 and, therefore, that, to the extent Alascom's "common carrier" services have
been found to be dominant, AT&T/Alascom's regulatory obligations relating to those services
remain unchanged. ll3

b. Discussion

38. We believe that there is no ambiguity concerning the requirements of the
Alaska Orders that continue to apply to AT&T and AT&T/Alascom, but for the sake of
clarity we note that the AT&T Reclassification Order contains a lengthy and detailed
statement of both AT&T's and AT&T/Alascom's obligations with respect to Alaska.1l4 In
addition, AT&T has committed to comply voluntarily with all the conditions and obligations

107 Alaska Comments at 3 (citing AT&TI?eclassilicalion Order. 11 FCC Rcd at 3335).

lOB Id

109 AT&T Opposition at 6 (noting that the AT&TI?eclassilicalion Ordercontains a lengthy statement of
AT&T's and AT&T/Alascom's obligations, and that AT&T has voluntarily committed to comply with the
Commission's prior orders affecting Alaska).

110 AT&T Reply at 2 n.4

111 Id (citing JlarJrel Siruclure Order. 9 FCC Rcd at 3023 n5).

lIZ Id

113 Id

114 See AT&TReclassification Order. 11 FCC Rcd at 3334 n.329 (listing the obligations and conditions set
forth in the Alaska Orders that continue to apply to AT&T and AT&T/Alascom)
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set forth in the Alaska Orders, and has specifically acknowledged that AT&T's commitment
applies to AT&T/Alascom. 115 Moreover, as the Commission noted in the AT&T
Reclassification Order, any failure by AT&T or AT&T/Alascom to comply with any of the
conditions and obligations in the Alaska Orders may result in the imposition of forfeitures on
AT&T or AT&T/Alascom, or a revocation of their Commission licenses. 116 In addition, if
GCI believes that either AT&T or AT&T/Alascom has failed to honor the commitment to
comply with all of the conditions and obligations in the Alaska Orders, GCl may seek relief
under Section 208 of the Communications Act.

39. We also reject GCl's claim that AT&T may be able to deaverage its Alaska
rates by providing Alaska services through two entities. As an initial matter, we note that,
contrary to GCl's suggestion, the reclassification of AT&T as a non-dominant carrier did not
remove the requirement that AT&T obtain Section 214 authority to serve the Alaska market.
As we stated in the AT&T Reclassification Order, AT&T may build or lease facilities to serve
the Alaska market subject to dominant carrier authorization rules. 117 Moreover, as discussed
above, in the Geographic Averaging Order, we found that Congress did not intend to allow
interexchange carriers to avoid the rate integration requirements of the 1996 Act by
establishing subsidiaries that provide service in limited areas. l1S As noted above, we find
that, pursuant to the rule established in the Geographic Averaging Order, AT&T must
integrate and average its rates across its affiliates. 119 Accordingly, AT&T may not deaverage
its Alaska rates by providing services to Alaska through two entities.

4. Other Matters

40. On January 23, 1996, well after the statutory deadline for filing petitions for
reconsideration of the AT&T Reclassification Order, TTS filed a Petition for Reconsideration
requesting that the Commission reclassify AT&T as dominant on the grounds that AT&T
retains a dominant position in the interstate, domestic, interexchange market, and has abused,

115 Id., at 3333-34 (citing AT&T September 21. 1995, Ex ParteLetter at 1. as clarified by AT&T October 5,
1995, Ex ParteLetter at 1). See alsoAT&T Opposition at 5 n.8 ("AT&T's voluntary commitments ... to comply
with the Commission's orders regarding the Alaska marketplace ... necessarily apply to its AT&T/Alascom
affiliate"); AT&T Reply at 2 n.4 ("AT&T's comments (n.8) acknowledge that AT&T's voluntary commitments to the
Commission assume that both AT&T and its AT&T/ Alascom affiliate will continue to adhere to the Commission's
orders regarding the restructuring of the Alaska marketplace")

116 AT&Tl?edassilicalioJ7 Order: 11 FCC Rcd at 3356.

117 Id., at 3334 n.329 (citing !loa!J?ecommeJ7ded JJecisio/l, 9 FCC Red at 2203 (stating that "[t]he
construction of facilities and provision of services by AJascom and AT&T would be governed by the same
regulatory requirements applicable to dominant [interexchange carriers] in the rest of the nation")).

] ]6 Ceo/frajJoic Averafflo/f Order. 11 FCC Rcd at 9598.

119 Seediscussion slIpraai para. 31.
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41. On April 15, 1997, TTS filed, in the record of the UHA Petition for
Rulemaking proceeding, a Supplement to Petition for Reconsideration and a Motion to Accept
Supplement to Petition for Reconsideration. 126 TTS states that the information in its
supplement was not available to TTS at the time it filed its petition for reconsideration and
that the information is necessary in order for the Commission to have a complete record.127

and is likely to continue to abuse, its dominant position in the market,120 On the same date,
TIS filed a motion for acceptance of its late-filed petition for reconsideration. 121 TTS states
that it was unable to file its petition before the statutory deadline because AT&T's "bad acts,"
on which TIS's petition is based,122 did not occur until November 22, 1995, the due date for
filing petitions. 123 TTS alleges that its petition was delayed further by its attempt to negotiate
with AT&T to resolve their dispute, and by the blizzard in Washington, D.C., in January,
1996.124 TTS maintains that these facts establish substantial justification and good cause for
the Commission to accept TIS's late-filed petition. 125

Federal Communications Commission FCC 97-366

42. Section 405 of the Communications Act, provides, in relevant part, that: "[a]
petition for reconsideration must be filed within thirty days from the day upon which public
notice is given of the order, decision, report, or action complained of."128 Section 1.4(b) of

._-----_.,--- ----.

120 TTS Petition for Reconsideration at 3,

121 TTS Motion to Accept Petition for Reconsideration at 4.

122 TTS argues that AT&T's abuse of its dominant position is demonstrated by certain "bad acts," which
show AT&T's "ability and inclination to take advantage of its superior market position" by ridding itself of
competition, Id at 5, These "bad acts" allegedly consist of the wrongful blocking and discontinuance of all
long-distance calls terminating at facilities operated by TTS, and AT&T's refusal to pay TTS compensation for
terminating interstate calls prior to AT&T's termination of service, Id at 4 5, TTS maintains that AT&T's
actions show that AT&T cannot be relied upon to fulfill its commitment, on which it claims the Commission
relied in reclassifying AT&T, "to act in good faith and not to take advantage of its market position" Id at 5-6.
TTS argues that the most appropriate means to prevent such anticompetitive conduct would be to reclassify
AT&T as a dominant carrier, Id

123 Id at 2,

124 Id at 3,

125 TTS Motion to Accept Petition for Reconsideration at 3

126 Without explanation, TTS did not file its supplement or its motion to accept supplement in the
reconsideration record,

127 TTS Motion to Accept Supplement to Petition for Reconsideration at 1,

128 47 US-C, S405(a)
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the Commission's rules defines the date of public notice of the final Commission action. 129

Section 1.4(b)(2) provides that, for "non-rulemaking documents released by the Commission
or staff, whether or not published in the Federal Register, the release date" is date of public
noticeyo Accordingly, public notice in this case was given on October 23, 1995, the date on
which the AT&T Reclassification Order was released. Therefore, petitions to reconsider that
decision were, as TTS concedes, due on or before November 22, 1995.131

43. Because the period for filing petitions for reconsideration is prescribed by
statute, the Commission may not, with one narrow exception articulated by the courts, waive
or extend the filing period.132 The narrow exception to this statutory filing period allows the
Commission to extend or waive the 3D-day filing period only in an "extraordinary case," such
as where the late-filing is due to the Commission's failure to give a party timely notice of the
action for which reconsideration is sought. 133 In such circumstances, the petitioner must
demonstrate that the delay in filing is attributable to Commission error in giving notice and
that it acted promptly upon discovering the adoption of the Commission's decision.134

44. TTS has not demonstrated that its delay in filing is attributable to Commission
error in giving notice. Indeed, TIS does not dispute that the Commission gave appropriate
notice by the release of the AT&T Reconsideration Order on October 23, 1995. As noted
above, TTS states only that its petition was delayed because the alleged actions on which
TIS's petition is based, did not occur until the due date for filing petitions for reconsideration,
and that its petition was further delayed by its attempt to negotiate with AT&T as well as by
the blizzard in Washington, D.C., in January, 1996. Accordingly, we find that TTS does not
meet the narrow exception of an "extraordinary case" in which the Commission may extend
or waive the statutory deadline for filing petitions for reconsideration. We, therefore, deny
TIS's Motion for Acceptance of Petition for Reconsideration, and dismiss its petition as

129 47 C.F.R. § 1.4(b).

130 Id at § 1.4(b)(2).

131 TTS Motion to Accept Petition for Reconsideration at 2.

132 Rellters: ltd v FCC781 F.2d 946, 952 (D.C. Cir. 1986); see also Applications 01Pf)ll Corporation, state
Colleg~ Memorandum Opinion and Order, 11 FCC Red 6198, 6199 (1996); Application olRobed j Jlaccini
ReceIver Ass.(fnor. Memorandum Opinion and Order, 10 FCC Red 9376, 9376 (1995); and llllrwoodllroadcasting 01
Jlempois: ltd, MM Docket No. 85-205, Memorandum Opinion and Order, 4 FCC Red 827, 828 n.2 (1989).

133 Cardner v FCC530 F.2d 1086, 1091 (D.C. Cir. 1976); see also f/irgin Islands Tel Corp v FCC989 F.2d
1231, 1237 (D.C. Cir. 1993); Applications 01Soepoen l'. Powell Memorandum Opinion and Order, 11 FCC Red
11925, 11926 (1996); Egot Applications lor Alltoor/if to Constrllet and Operate Jlllltipoint f)istriblltion Service
StatIons Order on Reconsideration, 11 FCC Red 7008, 7009-10 (1996); ApplicatIons 01Pf)ll Corporation, State
Colleg~ Memorandum Opinion and Order, 11 FCC Red 6198; Application oll?obed j Jlaccini Receiver Ass.(fnor:
Memorandum Opinion and Order, 10 FCC Red at 9376.

134 Applications olSoeplie{J l'. Powell Memorandum Opinion and Order, 11 FCC Red 11925, 11926 (1996)
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untimely. Because we dismiss TTS's petition for reconsideration, we also deny TTS's Motion
to Accept Supplement to Petition for Reconsideration and dismiss TIS's Supplement to
Petition for Reconsideration.135

45. On December 31, 1996, the United Homeowners Association and the United
Seniors Health Cooperative (UHA) filed with the Commission a Petition for Rulemaking to
Reclassify AT&T as Having Dominant Carrier Status. 136 UHA requests that the Commission
undertake a review and "reinstate AT&T's dominant carrier status.,,137 In support of its
petition, UHA argues that consumers are adversely affected by the classification of AT&T as
a non-dominant interexchange carrier, as demonstrated by a rate increase AT&T instituted in
November 1996.138 UHA argues that, "without regulatory supervision, AT&T consumers will
have no protection from unjust rates increases,"139 and that classifying AT&T as dominant is
necessary in order to monitor AT&T's rate increases until there is meaningful competition in
the long-distance market. 140 UHA also points to what it alleges is AT&T's 54.2 percent
market share as evidence that AT&T has market power in the long distance market and
therefore should be classified as dominant. 141
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135 We note that the facts alleged in TTS's petition for reconsideration and supplement to petition for
reconsideration are the same as those presently before the Commission in TTS's formal complaint proceeding
against AT&T. total telecommunications Services, Inc andAtlas telephone Companj7, Inc v. At&tCorp, FCC File
No. E-97-03 (filed October 28, 1996)

136 AT&T filed comments in opposition to UHA's petition, and TTS filed comments in support of UHA's
petition. Pacific Telesis Group (PacTel) filed a reply to AT&T's opposition.

137 Petition for Rulemaking at 2. We note that UHA refers generally to AT&T's status as a carrier of "long
distance service," rather than more specifically to AT&T's status as a provider of domestic, interstate,
interexchange service. SeePetition for Rulemaking at 1. Because UHA consistently refers in its petition only to
the Commission's October 23, 1995, decision, we are treating the petition as applying only to AT&T's regulatory
status with respect to domestic, interstate, interexchange service, and not international services. See id. at 1
("We believe for the reasons outlined below, that the FCC erred in its decision on October 23, 1995, when it
released an order granting AT&T's motion to be reclassified as a non-dominant carrier"), 4-5 (citing to the
Atrff'Reclassification ()rdelj, 5 ("we believe that the FCC's decision to reclassify AT&T as a non-dominant carrier
eighteen months ago should be revisited and reversed")

13B fd. at 2-4.

139 Id. at 4.

140 Id. at 5.

141 Id. at 4-5.
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46. ITS submitted comments in support of URNs petition. TTS cites to alleged
discriminatory conduct by AT&T against TIS as evidence of AT&T's abuse of its market
power and the need therefore to reclassify AT&T as a dominant carrier.142

47. In opposition to URNs petition, AT&T argues that the Petition for Rulemaking
should be denied because UHNs arguments already were addressed and properly rejected in
the orders classifying AT&T as non-dominant for domestic and international services.143

AT&T also maintains that UHNs allegations, even if true, are immaterial under the
Commission's rules defining dominant carriers.144 AT&T notes that the Commission
examined and found in the AT&T Reclassification Order that AT&T does not retain market
power in the domestic, interstate, interexchange market. 145 In addition, AT&T maintains that
URA is mistaken in arguing that a change in AT&T's regulatory classification would affect
AT&T's ability to make the price changes referenced by URA. AT&T claims that, even as a
dominant carrier subject to price cap regulation, AT&T did not need Commission approval to
raise rates within price cap limits. 146 AT&T further argues that URNs "unsupported claims of
'tacit collusion'" among various interexchange carriers does not support regulatory action
aimed solely at AT&T,147 and that "any attempt to paint the long distance industry as an
oligopoly must fail."148 Finally, relying on the Commission's AT&T Reclassification Order,
AT&T maintains that market share is not the sole determining factor of whether a firm
possesses market power, and that the 54.2 percent market share figure referenced by URA "is
even lower than the market share cited in the [AT&T Reclassification Order], and shows a
further erosion of AT&T's market share since the Order was released."149

142 TTS Comments at 3-6. As previously noted. the facts TTS alleges in Its supporting comments are the
same as those presently before the Commission in TTS's formal complaint proceeding against AT&T. See Total
Telecommunications Services. Inc. andAtlas TelepDone Companf, Inc. v AT&TCorp, FCC File No. E-97-03 (filed
October 28. 1996).

143 AT&T Opposition at 1 (citing to the AT&TI?ee/assilicalion Orderand Holion 01AT&Tto be flee/ared#on-­
flominanl lor InternationalServices Ord er. 11 FCC Red 12942 (1996))

144 /0' at 1.

145 10' at 2-3.

146 10' at 3.

147 10'

148 10' at 4.

149 10' at 5.
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