Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Implementation of the Local Competition
Provisions in the Telecommunications Act

of 1996

Interconnection between Local Exchange
Carriers and Commercial Mobile Radio

Service Providers

CC Docket No. 96-98
—

CC Docket No. 95-185

Its Attorneys

October 17, 1997

REPLY COMMENTS OF USTA

Mary McDermott
Linda Kent

Keith Townsend
Hance Haney

U.S. Telephone Association
1401 H Street, N.W.

Suite 600

Washington, D.C. 20005
(202) 326-7249




SUMMARY

The initial comments regarding the Further Notice in this proceeding demonstrate that
the Commission should not permit requesting carriers to use unbundled dedicated or shared
transport facilities in conjunction with unbundled switching, to originate or terminate
interstate toll traffic to customers to whom the requesting carrier does not provide local
exchange service. As USTA explained in its initial comments, this is a proper application of
the rule developed for local switching elements in the First Reconsideration Order, the
reasoning of which applies to this situation as well.

Reversing the existing rule, as some parties advocate, would seriously harm the
Commission’s current efforts to reform its access charge and universal service systems.
Reversal would permit IXCs and others to engage in regulatory arbitrage by "mixing and
matching" unbundled network elements and exchange access services. A "mix and match"
regime would cause operational problems as well, since incumbent LECs’ networks are not
configured to distinguish among requesting carriers or IXCs on the basis of whether they are
taking transport and switching functionalities as unbundled network elements or as parts of
interstate access services. A "mix and match" scenario would cause major jurisdictional
problems as well, since the states would have control of the rates for unbundled network
elements that carry interstate traffic.

Application of the Commission’s existing rule is consistent with the 1996 Act when
considered as a whole. It is also consistent with the Eighth Circuit’s decisions interpreting
the 1996 Act, which clearly distinguish between unbundled network elements and interstate
exchange access services. As importantly, reversing the Commission’s existing rule would

not promote competition or its benefits.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Implementation of the Local Competition CC Docket No. 96-98
Provisions in the Telecommunications Act
of 1996

Interconnection between Local Exchange CC Docket No. 95-185
Carriers and Commercial Mobile Radio
Service Providers

REPLY COMMENTS OF USTA

I. INTRODUCTION

The initial comments filed regarding the Further Notice of Proposed Rulemaking in
this proceeding (the "Further Notice")" demonstrate that the Commission should not permit
requesting carriers to use unbundled dedicated or shared transport facilities in conjunction
with unbundled switching, to originate or terminate interstate toll traffic to customers to

whom the requesting carrier does not provide local exchange service.

v See Third Order on Reconsideration and Further Notice of Proposed Rulemaking, CC
Docket Nos. 96-98, 95-185, FCC 97-295 (rel. Aug. 18, 1997) 4 3, 60-74, 79 ("Further
Notice"). Paragraphs 1-2, 4-59, and 75-78 of the foregoing release are referred to herein as
the "Third Reconsideration Order."
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The United States Telephone Association ("USTA")¥ urges the Commission to state
that its existing rule to this effect, adopted in the First Reconsideration Order in this docket
for unbundled local switching, applies as well to shared and dedicated transport facilities
used in conjunction with switching.?’ Application of the existing rule would avoid the
unnecessary incurrence of such costs and preserve the Commission’s carefully crafted plans
for reform of its interstate access charge and universal service systems. This is consistent

with the letter and intent of the Telecommunications Act of 1996 (the "1996 Act")¥

II. REVERSING THE COMMISSION’S EXISTING RULE WOULD HARM ACCESS
REFORM AND UNIVERSAL SERVICE WHILE CAUSING OPERATIONAL AND
JURISDICTIONAL PROBLEMS
As USTA has explained, if the Commission were to permit carriers to use unbundled

dedicated or shared transport facilities in conjunction with unbundled switching, to carry

interstate toll traffic to customers to whom the carrier does not provide local exchange

¥ USTA filed initial comments in this proceeding. See Comments on Further Notice of

Proposed Rulemaking of USTA, CC Docket Nos. 96-98, 95-185 (filed Oct. 2, 1997)
("Comments of USTA"). All references to "Comments" of a party hereinafter are to that
party’s initial comments in this proceeding filed on or about October 2, 1997.

¥ See Implementation of the Local Competition Provisions in the Telecommunications
Act of 1996, Interconnection Between Local Exchange Carriers and Commercial Mobile
Radio Service Providers, Order on Reconsideration, 11 FCC Rcd 13042 (1996) ("First
Reconsideration Order") at 13047-13049. In the First Reconsideration Order, the
Commission expressly held that a requesting carrier that purchases an unbundled local
switching element for an end user may not use that switching element to provide
interexchange service to end users for whom that requesting carrier does not also provide
local exchange service. See id. at 13049.

¥ The 1996 Act substantially amended the Communications Act of 1934 (the
"Communications Act").
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service, the existing access charge regime, and consequently the universal service system,
would be threatened.? Without application of the existing rule, requesting carriers would

be able to "mix and match" unbundled network elements and access services.¥ Because of
price differences among these offerings, the result would be to disrupt the revenue flows that
continue to support universal service.

Some commenters, particularly interexchange carriers ("IXCs") whose profitability
would most benefit from such regulatory arbitrage, dismiss the economic impacts of any
change to the Commission’s existing rule.” However, these impacts are substantial. USTA
estimates conservatively that approximately $700 million in incumbent LEC revenues could
be lost annually if transport services were converted to unbundled network elements priced at
allegedly "cost-based" levels.¥ Because the Commission is also considering that these
unbundled network elements can be used in conjunction with unbundled switching, the net
revenue losses could increase substantially.

The Commission should avoid the risk of such losses -- and the consequent harm to

the universal service system -- by applying its existing rule of the First Reconsideration

¥ See Comments of USTA at 3, 8-10, GTE at 4-10.

& See, e.g., Comments of WorldCom, Inc. ("WorldCom") at 4 (describing a "mix and

match" scenario).

¥ See, e.g., Comments of AT&T Corp. ("AT&T") at 7 (stating that any losses "would
be a small fraction" of the access revenues collected annually.)

¥ This estimate is based on data from RBOCs only. If other USTA members were
included, USTA would expect the estimated annual loss to increase. See also Comments of
BellSouth at 4 (estimating a net revenue loss to it of nearly $300 million if all transport
services are converted to unbundled network elements, and considerably more if used in
conjunction with unbundled switching).
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Order. Some commenters incorrectly claim that a "mix and match" regime, under which
requesting carriers could freely substitute unbundled network elements for access services
without serving local customers, would further the Commission’s goals of "market-based”
access charge reform.? Such arguments ignore the disruptive manner in which this would
occur, since under a "mix and match" regime, requesting carriers would likely replace their
use of exchange access service with unbundled network elements priced at far lower rates.
Indeed, such a regime would not be "market-based" at all. The rates for the unbundled
network elements that would substitute for exchange access service are set under state
regulation, pursuant to interconnection agreements or arbitration. This, of course, would be
contrary to the Commission’s transitional approach in its ongoing "market-based"
proceedings on reforming the access charge and universal service systems. Those
proceedings recognize the need for interstate access charges to recover universal service
support, at present and until January 1, 1999.1% Some of the Commission’s actions in
those proceedings affirm existing subsidies and add new ones..Y

As the Association for Local Telecommunications Services ("ALTS") points out, the

arbitrage implicit in a "mix and match" regime would undercut the Commission’s carefully

¥ See Comments of MCI Telecommunications Corp. ("MCI") at 4-5, AT&T at 5-6.

v See Comments of GTE at 4-5, citing Federal-State Joint Board on Universal Service,

Report and Order, CC Docket No. 96-45, FCC 97-157 (rel. May 8, 1997) ("Universal
Service Order") § 246 n.650, and Access Charge Reform, First Report and Order, CC
Docket No. 96-262, FCC 97-158 (rel. May 16, 1997) ("Access Charge Order") 99 9, 15.

w See Comments of GTE at 5 n.11.
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crafted process of access charge reform.? Sprint Corporation ("Sprint") also notes the
need to avoid upsetting the "delicate balance" of proceedings that the Commission has
established in implementing the local telecommunications provisions of the 1996 Act.%
That process should not be derailed by uncoordinated action based on the Further Notice.
Maintenance of the First Reconsideration Order’s existing rule is consistent with the Eighth
Circuit’s CompTel decision,’¥ which upheld an interim requirement as a reasonable means
of avoiding "serious disruption" of universal service for the nine-month period between the
adoption of the Interconnection Order and the statutory deadline for the adoption of universal
service rules under the 1996 Act.l¥ As USTA has noted, the complex situation facing the
Commission amply justifies application of the existing rule to unbundled shared and
dedicated transport used in conjunction with switching.

Operational difficulties will also result if the Commission’s existing rule is not applied
to the scenario of the Further Notice. As Southwestern Bell Telephone Company ("SWBT")
describes, incumbent LECs’ networks have been engineered to route calls efficiently and bill
based on assumptions consistent with the present system of access charges. These networks
are not configured to distinguish among requesting carriers on the basis of whether they are

taking transport and switching functionalities as unbundled network elements or as parts of

1 See Comments of ALTS at 3, 7-9.
Ly See Comments of Sprint at 2, 4-5.

L4/ See Competitive Telecommunications Association v. FCC, 117 F.3d 1068 (8th Cir.
1997).

1/ See id. at 1074.

USTA Reply - October 17, 1997



interstate exchange access services.?? These difficulties are especially significant because,
as the Eighth Circuit has found, the 1996 Act "implicitly requires unbundled access only to
an incumbent LEC’s existing network -- not to a yet unbuilt superior one." Indeed,
although some parties complain of various technical configurations to which, they allege, the
existing rule would subject them,!¥ today’s networks cannot feasibly be adapted to the
complexities of a "mix and match" regime.

As importantly, a "mix and match" regime would have unlawful jurisdictional
consequences. The rates for unbundled network elements are under the states’ jurisdiction,
while the rates for interstate access services are under the Commission’s jurisdiction.’? As
a result, if the Commission were to permit the substitution of unbundled shared and dedicated
transport elements for interstate exchange access services, it would improperly cede to the
states jurisdiction over the affected interstate traffic.2 The National Exchange Carrier
Association, Inc. ("NECA") notes that substantial shifts in jurisdictional cost recovery could

result, with adverse effects to carriers subject to both federal and state regulation.2

16/ See Comments of SWBT at 3-5, 6 ("This is an industry problem in that the Further
Notice would demand treatment of access that the Public Switched Network is currently
incapable of accomplishing.").

w See Iowa Utilities Board v. FCC, 120 F.3d 753 (8th Cir. 1997) ("Iowa Utilities
Board") at 813 (emphasis in original).

18/

5-6.

See, e.g., Comments of Competitive Telecommunications Association ("CompTel") at

See generally Iowa Utilities Board, supra note 17.
4 See Comments of USTA at 6-8, Ameritech at 4, SWBT at 7-8, NECA at 2-3.

v See Comments of NECA at 3.
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Failure to apply the existing rule would violate the jurisdictional boundary established
by section 2(b) of the Communications Act and affirmed by the Eighth Circuit in Jowa
Utilities Board. An IXC that purchases unbundled transport and switching elements in lieu
of interstate access services would have no incentive to block intrastate toll calls, resulting in

the improper bypass of intrastate, as well as interstate, access charges.Z/

III. APPLICATION OF THE COMMISSION’S EXISTING RULE IS CONSISTENT
WITH THE 1996 ACT AND THE JUDICIAL DECISIONS INTERPRETING IT
Application of the Commission’s existing rule to carriers purchasing switched or

dedicated transport in conjunction with switching is consistent with section 251(c)(3) of the

Communications Act. As several commenters have shown, that section cannot be read in

isolation, but must be considered together with other statutory provisions, particularly

sections 251(g) and (i).2 In contrast, commenters that propose a change to the

Commission’s existing rule incorrectly focus on a narrow reading of section 251(c)(3)

standing by itself, without reference to the rest of the Communications Act.%/

Indeed, sections 251(g) and (i), as well as the legislative history of the 1996 Act,

demonstrate the intent of the 1996 Act to preserve the existing access charge regime until the

2/ See Comments of GTE at 12.

Bl See, e.g., Comments of Ameritech at 5-14, Bell Atlantic at 3, NECA at 5, Time
Warner Communications Holdings Inc. ("Time Warner") at 13.

W See, e.g., Comments of AT&T at 3-4, CompTel at 3-4, MCI at 3-4, WorldCom at 2-
3.
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Commission explicitly supersedes it.2' In the context of local switching elements and
unbundled local loops, the Commission has already moved strongly to preserve, not
supersede, the access charge regime. In addressing the issues posed by the Further Notice,
the Commission should do nothing to supersede or otherwise upset its ongoing major
proceedings addressing access charge reform and the related areas of universal service and
interconnection.

Moreover, the Eighth Circuit’s recent decisions highlight the distinctions between
unbundled network elements and interstate exchange access services recognized by the
Act.Z¢  Although some parties attempt to distinguish the Eighth Circuit’s holdings, these
efforts are unavailing. For example, MCI claims that the Eighth Circuit’s holding in fowa
Utilities Board is "not germane" because it is jurisdictional.Z

To the contrary, the lowa Utilities Board holding clearly upholds the distinction
between unbundled network elements and interstate exchange access services. To the extent
that the holding is couched in jurisdictional terms, it serves to emphasize the jurisdictional
problems, discussed above, that a change to the existing rule would cause. Similarly,

WorldCom attempts to distinguish Iowa Utilities Board by citing an unrelated holding in that

B/ Commenters seeking a change to the Commission’s existing rule as applied to

switched and dedicated transport conveniently do not address these statutory provisions. See,
e.g., Comments of CompTel at 3-4, AT&T at 4, MCI at 3, WorldCom at 2-3.

%/ See Iowa Utilities Board, 120 F.3d at 799 1n.20 (holding generally that unbundled
access is designed to enable a requesting carrier to offer local exchange service, while
exchange access is designed for use by IXCs without enabling them to provide local
telephone service themselves), CompTel, 117 F.3d at 1073.

1 See Comments of MCI at 9.
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decision that addresses operator services, directory assistance, caller I.D., call forwarding,
and call waiting.Z However, it fails to acknowledge that decision’s specific and explicit
distinction between unbundled access and exchange access services. Nor can parties
downplay the Eighth Circuit’s consistent holding in CompTel.2 Indeed, MCI concedes
that a different portion of CompTel holds that "LECs will continue to provide exchange
access to IXCs for long-distance service, and continue to receive payment, under the pre-
[1996 Act] regulations and rates. "2

Application of the existing rule to the issues of the Further Notice is completely

consistent with the 1996 Act and the appellate decisions interpreting it.

IV. THE REASONING OF THE FIRST RECONSIDERATION ORDER AND THE
INTERCONNECTION ORDER APPLIES TO THE ISSUES RAISED IN THE
FURTHER NOTICE AS WELL
In analyzing the issues associated with the use of unbundled local switching elements,

the reasoning of the First Reconsideration Order applies as well to requesting carriers’ use of

dedicated or shared transport facilities in conjunction with switching. As USTA has

noted,2¥ the First Reconsideration Order explicitly conditioned use of unbundled local

8 See Comments of WorldCom at 9.

z/ See 117 F.3d at 1073 (holding that IXCs are seeking to use incumbent LECs’
networks to route long distance calls while "newcomer LECs" seek to use those networks to
offer competing local service, and finding that the services sought are distinct).

X See Comments of MCI at 8, citing CompTel, 117 F.3d at 1074.

3 See Comments of USTA at 11-12.
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switching elements on the requesting carrier’s provision of local exchange service to end
users. That condition closely followed the Interconnection Order’s analogous holding that "a
carrier must, at least with respect to unbundled loops, provide an end user all of the services

that the end user requests,” including local exchange service.?

Despite the claims of some commenters, a similar analysis applies to a requesting
carrier’s use of dedicated and switched transport elements in conjunction with switching.
Some wrongly contend that if shared or dedicated transport is offered with tandem switching,
as opposed to local switching, the reasoning of the First Reconsideration Order no longer
applies, since, for example, neither the transport elements nor the tandem switching elements
include facilities dedicated to a particular customer as local switching elements do.2'

These commenters fail to recognize that shared and dedicated transport in many cases are not
provided separately from unbundled local switching, as the Third Reconsideration Order
recognizes./

As a practical matter, requesting carriers and IXCs cannot share switching elements,

particularly those elements’ associated routing tables, with LECs, including CLECs.® The

2 See Implementation of the Local Competition Provisions in the Telecommunications

Act of 1996, Report and Order, 11 FCC Rcd 15499 (1996) ("Interconnection Order") § 357.
The Interconnection Order was vacated in part and affirmed in part by Jowa Utilities Board,
supra note 17.

] See Comments of WorldCom at 7-8 (discussing presence of line cards in local

switching elements), CompTel at 10-11. See also Comments of Sprint at n. 2, LBC
Communications Inc. at 2.

3/ See Comments of Ameritech at 17, citing Third Reconsideration Order ¢ 23 n. 69,

25, 42, and 47.

3 See Comments of Time Warner at 9-11.
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Third Reconsideration Order held that purchasers of unbundled local switching have the right
to the same routing tables that the LEC uses for its traffic, since the routing function is part
of the local switching element.2 However, requesting carriers that purchase unbundled
shared or dedicated transport elements instead of exchange access services must also use the
routing tables in LEC end offices in order to properly route their traffic. This situation can
result in a conflict over control of these routing tables between purchasers of unbundled
switching elements and purchasers of unbundled shared or dedicated transport, under which
neither purchaser has control over or "exclusive use of" the tables. This conflict can best be
resolved if shared or dedicated transport can only be purchased in conjunction with switching
elements, whether tandem switching or local switching elements.

Moreover, the analysis of the First Reconsideration Order relied predominantly on an
evaluation of the rights of carriers that purchase local switching and the likely requests for
service of end users served by those switching elements, not the technical details of the
affected elements 2 The Commission found that such carriers "would be likely to provide
all available services" requested by those users, such as local exchange service.Z

In the competitive environment being created by the 1996 Act, requesting carriers will
increasingly seek to distinguish themselves from competitors by marketing and advertising to

end users, and by offering "one-stop shopping” for integrated packages of services.

3/ See Third Reconsideration Order § 46.

L For example, although the First Reconsideration Order found that unbundled local

switching elements contain line cards that are "often dedicated to a particular customer," this
was not the decisive factor in its analysis. See First Reconsideration Order at 13048.

S ]
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Practically speaking, end users will expect to be able to obtain local exchange service from
requesting carriers, as the Commission found to be the case for such carriers that purchase
local switching elements. The Commission’s existing rule, like that of the First

Reconsideration Order, is consistent with this market process.

V.  REVERSING THE COMMISSION’S EXISTING RULE WOULD NOT PROMOTE

COMPETITION OR THE BENEFITS THAT IT COULD BRING

Permitting a "mix and match" scenario to unfold would not bring additional
competitive benefits to consumers or carriers. The substitution of unbundled network
elements for exchange access services would permit IXCs to bypass competitive access
providers, based not on more efficient competition but on a change in the regulatory
environment.2 This would eliminate any incentive for new carriers to compete in the
provision of competitive access services.?? Such a rule change, contrary to the settled
approach of the First Reconsideration Order, would also heighten the regulatory uncertainty
that can stunt innovation and competitive entry.

CompTel incorrectly decries the effects of continued application of the existing rule.
It expresses concern that requesting carriers that offer local exchange service, and thus will
be able to obtain unbundled elements as substitutes for exchange access service, will have an

"artificial cost advantage” over long-distance competitors that do not so enter.? While it

e See Comments of BellSouth at 11-12.
See Comments of Bell Atlantic at 4.

See Comments of CompTel at 5.
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is the case that the pricing of unbundled network elements is highly artificial, USTA believes
that this framework provides major incentives for local entry, and is consistent with the
distinctions between unbundled network elements and exchange access services established in

the 1996 Act.

VI. CONCLUSION

In light of the foregoing, USTA respectfully requests the Commission to continue to
apply its existing rule, adopted in the First Reconsideration Order, to prohibit requesting
carriers from using unbundled dedicated or shared transport facilities in conjunction with
unbundled switching to originate or terminate interstate traffic for customers unless those

carriers provide local exchange service to the affected customers.

Respectfully submitted,
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