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telecommunications carrier -- is providing for the transport of enhanced or information

services over its facilities and does not actually provision the service directly itself, such

transport is telecommunications and therefore properly falls under the rubric of Section 224(e).

There may be situations where an attacher is a dedicated ISP providing no

telecommunications service. In these cases, USTA agrees that Section 224 does not apply. If

it turns out that the ISP offers telecommunications in addition to its directly provisioned

enhanced or information service, USTA believes that Section 224(e) should apply. Separating

out which pole attachments carry the information service versus the telecommunications would

be too administratively complex. Applying Section 224(e) would be consonant with

Congressional intent, facilitate administrative ease, and would provide a level competitive

playing field among all mixed-service providers.

C. A Cable Operator Abdicates Its Pure Cable Status And Becomes A
Telecommunications Carrier When Telecommunications Are Transmitted Over
Any Part Of Its Facilities Within A Specific Cable System.

USTA agrees with other commenting parties that Section 224(d)(3) has a very narrow

application and applies only to pure cable service.41 USTA further agrees with the suggestion

that in light of the continuing proliferation of non-cable services and the transport of enhanced

41 See, e.g., Comments of MCI at p. 3, Comments of AEP et ai., at pp. 29-31, Comments of
EEI/UTC at p. 9, Comments of Ohio Edison at p. 20. and Comments of leG at p. 27 (all filed
September 26, 1997).

19



42

43

USTA Reply Comments
CS Dockel No. 97-151
Oclober 21,1997

and information services within cable systems, cable operators seeking application of the old

formula should be required to certify that all of their pole attachments are used to provide

traditional cable service only and do not provide for the transport of non-cable services, i.e.

enhanced or information services not provisioned directly by the cable operator.42

NCTA asserts that the propagation of telecommunications signals to discrete end-users

throughout a cable system should not trigger the application of Section 224(e) to all cable

operator attachments.43 Instead, NCTA proposes that the Commission adopt a proportional

representation process for determining what percentage of attachments shall continue to be

covered by Section 224(d)(3) and which shall be covered by Section 224(e). The Commission

should reject this proposal for reasons similar to those with which it rejected similar arguments

by the electric utilities objecting to being required to provide access to all of their poles and

conduits the moment they utilized anyone pole for the provision of wire communications.44

Section 224(e) governs "the charges for pole attachments used by telecommunications

carriers to provide telecommunications services... ,,45 The statute makes no distinction for

See, Comments of AEP at pp. 29-30 (filed September 26, 1997).

See, Comments of NCTA at pp. 23-24 (filed September 26, 1997).

44 See, Interconnection Order at ~~1173-1174. ("We further conclude that use of any utility
pole, duct, conduit, or right~of-wayfor wire communications triggers access to all poles, ducts,
conduits, and rights-of-way owned or controlled by the utility, including those not currently used
for wire communications.")

45 47 V.S.c. §224(e)(1).
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telecommunications services subscribed to by a group of discrete end-users. By NCfA's own

admission, the present architecture of cable systems facilitates the propagation of

telecommunications throughout the network downstream from the head-end. Presumably,

every end-user could subscribe to such services if they wished. The fact that only some end-

users avail themselves of the telecommunications services supported by the cable system while

others do not is immaterial. Even if the cable operator were able to channel its

telecommunications directly to end-users rather than propagating them throughout its system,

NCfA's proposal would still require rejection because the cable operator would cease to be a

cable operator and become a telecommunications carrier for purposes of Section 224.

Telecommunications service is the "offering of telecommunications for a fee directly to

the public, or to such classes of users as to be effectively available directly to the public,

regardless ofthe facilities used.,,46 (emphasis added). NCTA's argument states that even

though telecommunications signals are available throughout the cable system, because only a

small portion of the public may subscribe to such services, the Commission should not treat

them as telecommunications services per se. If the Commission were to accept this argument,

it would again discriminate against IXCs, ILECs, CLECs, and electric utilities offering similar

services to discrete end users. For this reason alone, the Commission should reject NCTA's

argument. The Commission should affirm that a cable operator abdicates its pure cable status

46 47 U.S.c. §153(46).
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and becomes a telecommunications carrier when telecommunications are transmitted over any

part of its facilities within a specific cable system, regardless of the number of discrete users.

VII. Rights-of-Way Issues

A. The Costs Incurred By ILECs In Accommodating Rights-Of-Way Access
Requests Will Not Necessarily Be De Minimis.

There is general agreement that the Commission should address rights-of-way issues on

a case-by-case basis.47 However, USTA does not agree with the supposition put forth by some

commenting parties that the rates developed for providing access to the rights-of-way will

necessarily be de minimis.48 Although USTA does not dispute AT&T's contention that many

of these rights-of-way were obtained long ago, many of these rights-of-way do not have

assignable rights.49 The conditions of access granted to lLECs by property owners were often

conditioned on the understanding that only the lLEC pole owner would have a physical

presence in the right of way.50 Moreover, this conditional access also often specifies the type

47 See, e.g., Comments of MCl at p. 22, Comments of Ohio Edison at p. 49, Comments of
US West at p. 11, and Comments of NCTA at p. 27 (all filed September 26, 1997).

48 See, e.g., Comments of AT&T at p. 18 (filed September 26, 1997).

49 As has been noted by several commenting parties (See, e.g., Comments of AEP et al., at
p. 59 and Comments of EEl/UTC at p. 30., filed September 26, 1997), Section 224 explicitly
applies only to those rights of way owned or controlled by the utility.

50 By physical presence, USTA is referring to the pole or conduit itself.
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of facility the property owner will tolerate, i.e. aerial or buried. The subsequent presence of

additional facilities placed on the right-of-way by an attacher -- assuming the property owner

even grants them access -- may cause the property owner to impose a new and higher

occupancy charge on the pre-existing pole owner. This is a new and additional cost that would

not have been incurred but for the attacher. These costs should be included in any rate

subsequently developed by the ILEC and charged to the attacher.

B. The Costs Incurred By ILECs Forced To Exercise Eminent Domain Are Make
Ready Costs That Must Be Covered By The Would-Be Attacber.

USTA believes that the matter of requiring ILECs to exercise eminent domain to

accommodate access requests made by attachers is beyond the scope of this proceeding.51

USTA does not agree with the detemination made by the Commission in its Interconnection

Order2 and hopes that the Commission will properly adjust those findings when it issues its

detemination on the Petition for Reconsideration pending before it.53

If, however, the Commission's Order on Reconsideration does not alter its original

findings and requires pole owners to exercise eminent domain to accommodate access requests

51

52

See, e.g., Comments of MCI at p. 23 (filed September 26, 1997).

Interconnection Order at 111181.

53 See, Joint Petition for Reconsideration and/or Clarification of EEI/UTC in CC Docket
No. 96-98 (filed September 30, 1996).
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from attachers,54 then USTA would expect that ILECs would incur significant administrative

and litigation costs in exercising eminent domain. These are costs incurred to make the right-

of-way ready for the attacher and would not have been incurred but for the attacher insisting

upon its specific access request. Consequently, those costs would properly be considered as

make-ready fees or be included in rates developed by the lLEC to assess on that attacher.

USTA similarly believes that comments made by various parties regarding access to

ILEC rooftops are also beyond the scope of this proceeding and are more properly included in

the Interconnection proceeding.55 Given the immense number of buildings and other structures

available for the attachment of wireless facilities, the argument that ILEC rooftops are essential

for the delivery of wireless service is, at best, grossly exaggerated. Moreover, USTA would

not expect the rates developed by ILECs to accommodate these unnecessary access requests to

be de minimis. The building rooftop would be acting, in essence, as if it were a large pole.

There are significant costs embedded in the creation and maintenance of that rooftop, including

all of its supporting structure, maintenance costs, and the underlying property. These costs

would properly be included in the rate development because they constitute actual and

operating costs for the facility.

54 See, Comments of MCI at p. 23, Comments of AT&T at p. 18, and Comments of KMC at
p. 3 (all filed September 26, 1997).

55 See, Comments of Winstar at p. 3 and Comments of Teligent at p. 9 (filed September 26,
1997).
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CONCLUSION

For the above-stated reasons, USTA urges the Commission to adopt rules affirming the

preference for negotiations and favoring pre-complaint dispute resolution. Also, the

Commission should not adopt any rules that would obstruct a direct contractual relationship

between a pole owner and an attacher.

The Commission should also avoid adopting rules that distort and misrepresent the

reasonable burden of costs that should appropriately be borne by attachers. Given the

widespread agreement on the development of presumptive averages, the Commission s.hould

adopt rules allowing pole owners to develop such averages themselves. On the matter of

counting attaching entities, ILEC and government attachments should not be counted as

attaching entities, while the proper unit for measuring the number of attaching entities is the

business entity that owns the attachment(s). With respect to conduit space, the Commission

itself has already recognized that there is unusable space in conduit, and so should reject

arguments that all space in conduit is usable.

The Commission should treat information and enhanced services in a manner that is

consistent with both the language and intent of Section 224 and should not adopt rules that

discriminate in favor of cable operators. Finally, the costs incurred by ILECs to accommodate

access requests to rights-of-way will not necessarily be de minimis. Consequently, any costs
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developed for attachment to the right-of-way.
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incurred by ILECs that would not have arisen but for the request from the attacher should be

borne by the attacher, either through make-ready fees or through inclusion in the rates
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