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property to impede, inadvertently o~ cth9rwise, 1I1€' !nstallatlon and maIntenance ot

relecommlJnications and cable equipment oy those seeking to compete in those fields '.

Order at ~ 1123 The CommIssion 1urther conchJced that it celleves "it unlikely that

'.
Congress Intended to allow an incumbent LEe to favor itself over its competitors Witt')

respect to attachments to the incumbent LEe's facdibes.. , ," Onwrat ~ , 157. The import

of the Commission's holdings thus appears simple: competitors nave the same right 88

utilities (such as the inc,-;mbent LEe) to place attachments on rights of way or facuities that

the utility owns or oontrols. This is a particularly broad mandate (as Congress Intended),

UnfortunatelY, in rts Orderthe Commission failed to prO¥ide suffictent guidance on the one

rights of way Issue central to WinStar's ~ftorts to offer competitive local services - 'lameiy.

access by wireless local exchange carriel"6to utility roofs and related riser cond:.Jit.

In its discussion of Section 224(1) and rights of way the Commission concluded tha1

"the reasonableness of particular conditions of access imposed by a utilit,. &houid oe

resolved on a case-speciflC bee-is." Order at 111143. As the CommissIon appropriately

recogniled, "there are SImply teo many variables to permit any other approach" other than

a case-by-case basis, Similarly. the CommIssion was correct that the broader access to

rrghts of way mandated hy Section 224(1) will likely Incraase the number of disputes and

"may cause small incumbent L.Ees and small entities to incur the need for addrtjonal

resources to evaluate, process and re&Olve such disputes. ., ~ Id. As a result, the

Commission corrftetty concluded that it should not ".numerate a comprehensive regune

4
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of specific rules, but Instead establish a few :llies supplemented by certain gUIdelines ant

presumptions.. ., lei

In the section of the Order particularly relevant to WlnStal', the Commission noted..
•

that commenters were divided over whether a broad or narrow interpretation of "rights oi

way" snould appiy. In doing so, it noted that arl overiy broad Interpretation could negatively

affect building owners and managers, as well as small incumbent LEes, "by requiring

additional resources to effectively control and monitor such rights-of-way located on their

properties." Orderat' 1185. Rather than addressing tI'Ie ~pecffic right of way ISSUes raised

by WinStar (roofs and riser condutt) the Commission concluded only that section 224(1)(')

likely does not mandate

that a utility make space available on the roof of its corporat6 offices for the
installation of a telecommunications carner's transm'sslon tower, al1hough
access of this nature might be mandated pursuant to a request for Intercon­
nection or for acoes$ to unbundled elements under Section 251 (c)(S).} The
intent of Congress in Section 224 (1) was to permit cable opellltors and
telecommun~cationsearners to 'piggyback' along distribution networU owned
or controlled by utilities, as opposed to granting access to every piece of
equipment or real property owned or controlled by the utility.

Order at para. 1185 (footnotes omitted) (empnasis supplied).

As notec above, WinStar believes that the Commission was correct to establish

gUldehnes rather than comprehensive rules, however, in acing so the Commission failed

to oleany establish tne one gUideline that would address tnt particularized concern of

absolutely critical importance to WinStar and wnlch is clearly mandated b~ Section 224(f).

As a result, in contradistinction to the clear mandate of Section 224(1}, incumbent LEes

5
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repeatedly have sougnt to refuse WlnStar access to roofs and nser conduIt under their

control. partlcularly at cost-based rates.

For thIs reason WinStar requests that the Commission clarify that utilities, Including

Incumbent LEGs, provide WinStar access to roof tops and related nser conduit under their

control, at cost-based rates. in order for WinStar to install its 38 GHz radio equipment In

furtherance of its transmiuion and distribution network. WinStar does not challenge the

Commission's conclusion th8t the reasonableness of conditions limiting such access

should be considered on a ease-specific basis. However, there will be no basis for such

case-specific adjUdications if it i$ not clear as a general guideline that such access is

mandated.1!

As noted above, the Commission has firmly established fiber-based eomj)8titors'

nght to rights of way such as pole attachments and underground duet and conduit owned

or controlled by a utility. Therefore, it would be unreasonable to discriminate against

alternatIve teChnologies, such as \MnSter's 38 GHz distribution nelwor1(s. by not clarifying

WinStar's right to roofs and related riser conduits - the true bottlenecks which impede

wireless carners' entry into local markets. Moreover, it is contrary to the explicit proviSions

4! The CommiS&ion has correctly recognized that the scope of a utility's
ownership or control of an asement of right of way is a matter of state law and that the
Commission Wcannot structure general access requirements Where the resolution of
conflicting claims as to a utility's control or ownership depends upon vanables that cannot
now be confirmed. II OrdBr at 11 1179. By this petition WinStar is seeking only that the
Commission firmly establish the general principle that \NinStllr is entitled to all rights of way
owned or controlled by a utility, and that this irleludes roofs and related riser conduit useful
and necessary for placement of its 38 GHz equipment.

6
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of SectIOn 224(1)(1) which mandates carriers' access to ~any pole, cueto co~dllit or ngt1'i-of-

way" Fer a wireless iocal elCcnange carrier such as WinStar, access to roofs and risers

by defiOltion IS access to~ critical rights-of-way.

•
As the Commission has recognized. Section 224(f) mandates access "every time

a telecommunicatIons carrier. , seeks access to the utility faCIlities or property... with the

limited exception 2Illowing electrIc utilities to deny acce"" fOi insuff,'cient capacity 0;' for

safety and reliability re2l~ns. Order at ~ 1123. Moreover tt is contrary to tne Commii$ioli'S

own broad interpretation of section 224(f). ;:or example, tne Commission hp concluded

tnat Sect:on 224~t) not only mandates acce&s to a utility's existing rights of we}', but that

it requires utilities to exercise their powers of eminent domain to wexpsnd an eXistIng right

of way over private property In order to accommodate a r8qLest for acce6&. just as i~ would

be required to modify its poles or conduits to permit atuichrnents." Ort19rat~1181. Cleariy,

given the Commission's emphasis on promoting a:temati"e teer,nologies to serve local

customers, it could liot intentlon2lliy have Interpreted broadly rights of way that ~e

wlrel:ne carriers and narrowty interpreted tights of way that serve alternative wireless local

exchange carriers, The only reasonable interpretation is that the Commisslonfaiied to

clearly enunciate the general principle that wIreless carriers such as WinSt8r are entitled

7
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to roofs and related riser eonduit on tl'1e same basis that wireline earners are entitled to

poles, duets and conduit!!

Moreover. at least certain of the incumbent LEes (such as US West) have stated

'.in WinStar state certification proceedings that they rely upon microwave transmtsslon

facillt!es as an integral part of their transmission and distribution network, Thus, failure by

the Commission to establish the principle that WnStar is entitled to roofs and related riser

conduit would enable incumbent LECs to favor tnemselves over competitors in a blatantly

discrimInatory fashIOn that must not be sanctioned by the Commi5&ion.~The fundamental

ISSue is to ensure that wireless carriers such as WinStar are able to piggyback upon the

nghts of way owned or controlled by the incumbent LEes in the manner clearly Intended

by Congress when it adopted section 224(f). Failure by the Commission to elarify this

general principle would result in the unintended effect that wireline C8mel'$ would have

~ It IS immaterial to WinStar whether such access is considered a right of way
or access to an unbundled element, provided that such access is available at forward
looking, cost-based, nondiscriminatory rates. and specifically at rates no higher than the
Total Element Long Run Incremental Cost ("TEl-RIC") flItes the Commiasion has
established for interconnection and unbundled networ1( elements.

~ Whether any specific utility or incumbent LEe has chosen to utilize
microwave transmission media i. irrelevant to the question of whether 'MnStar is entitled
to access roofs and related riser conduit. As me Commission has recognize, the Import of
section 224(1) is to ensure that "no party can use its control over the enumerated facilities
ancl property to impede.. , the installation and telecommunications ... equipment by those
seeking to compete...... Oltter at ~ 123. Thus even where an inaJmbent LEe has chosen,
as a matter of architecture and engineering. not to employ mK:rowave radiO equipment. it
must allow competitors who choose to use such equipment access to the necessary rights
otway,

8
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virtually unfettervd access to the rIghts of way necessary to develop their networks, while

Wireless local exchange carriers such as WmStar WOuld be deprived of similar access

CONCLUSION
I'

For the foregoing reasons, \NinStar requests that the Commission clarify that ut~ities

must provide wIreless competitive local carriers, such as WinStar, cost-based access to

roofs lind related riser condurt for the purpose of developing their tocal transmission and

dIstribution facilities.

Respectfully submitted.

Dana Frix
Antony R. Petrilla
Swidter & Berlin, Chtd.
3000 K Street, N.W., Suite 300
Washington. D. C. 20007
(202) 424.1662 (Tel)
(202) 424-7645 (Fax)

Timothy R. Graham
RObert G. Berger
Joseph SandTi
\N\nStar Communications, Inc.
1146 19th Street. N.W.
Washington, D.C. 20036

Dated: September 30,1996
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SUMMARY OF ARGUMENT

Parties in this proceeding have argued (i) that rooftops and related nser conduit are

not "rights of way" which competitIve local exchange carriers sl;ch as WinStar are entitled

to access under Section 224, and (ii) that incumbent LEes and utilities are not obligated

under the Telecommu nicatio"s Act of ~ 996 to provide access to fights of way to carrie;s

who nappen to employ wireless transmission facIlities.

Both positions are wrong, and are contrary to the letter and spint of the

TelecommunicatIons Act If adopted, these positions would egregiously discriminate

against earners seeking to provide competitive local exchange servIce through innovatNe

wireless technologies in violation of the Act and the Commission's interconnection rules.

These arguments demonstrate more ably than VVinStar ever could, the degree to whicn

Incumbent l..ECs and utilitjes will seek to avoid their obligation under the

Telecommunications Act to .'T18/(e rights of tlvay available to new wireless local exchange

carners sue" as WinStar. To rectify such obstructions. the Commission should clearly

instruct parties that wireiess carrIers suen as WinStar are entitled to access rooftops and

related riser conduit in order to place attachments necessary to further their local exchange

distribution networks

• iii •
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

implementation of the Local Competition
Provisions in the Telecommunications Act
of 1996

Interconnection between Local Ex:change
Carriers and Commercial Mobile Radio
Service Providers

CC Docket No. 96-98

CC Docket No. 95·185

WINSTAR COMMUNICATIONS, INC.
OPPOSITION TO PETITIONS FOR RECONSIDERATION

WinStar Communlcatlons, Inc. ("WinStar"). a provider of competitive dedicated and

switched locai exchange services, by its undersigned counsel and pursuant to

Section 1.429(f) of the CommiSSIOn's Rules, 47 CFR § 1.429(f). hereby tiles this OPPOSition

to certain petItions seeking reconsideration of aspects of the Commission's First Report

and Order In t.he above-captioned dockets. FCC 96-325, released August 8, 1996 (the

"Order'') l!

'. VVinStar provides local telecommunications services on a point-to·pOlnt basis
using wireless, digital millimeter wave capacity in the 38 gigahertz ("GHz") band. a
configuraticn referred to by WinStar as Wireless Fibe,sM because of its ability to duplicate
the teehnical characteristics of fiber optic cable with wireless 38 GHz microwave
transmissions. WinStar's typical installation of 38 GHz equipment has a highly discrete
profile. A WinStar "installation" normally is no more than approximately four feet in height.
to which several dishes, each cf which is approximately the size of a medium pizz., can
be attached, No separate power source is needed. This installation ~s considerably more
compact and less intrusive than the typjca' microwave facilities employed by incumbent
LEes and other utilities as part of their network architectures.
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I. Introduction and Summary

On September 30. 1996, WinStar ;;Ied In these proceedings a petition seeking

clarificat;on or reconsideration of a single aspect of the Commission's Order ("WinStar

Recolisideration Petition") Specifically. VVinStar requested that the CommIssion make

clear Win$tar's right, where it operates as a facilitIes-based local exchange carrier, to

locate tts 38 GHz mIcrowave equipment on the roof of incumbent LEe and utility premises

and to utilize related riser COlidUit owned or controlled by the incumbent LEe or utility In

order to provide competitive local exchange service. This is necessary because, unlike

fiber-optiC carriers who string fiber in underground cond;Jits and ducts or on pole

attachments. a carrier such as WinStar, which employs innovatille wireless technology,

necessarily needs to place microwave transmission facilities on roofs and utilize related

rights of way, owned or controlled by the LEe or utility, both for purposes of collocation iD.d

for establishment of its distribution network Accordingly, access to roofs and related riser

IS necessary to accomplish interconnection, to further its distribution network and, In some

instances. to reach end user customers,

in short, for a wireless local exchange carrier such as V'linStar. roofs and related

riser conduit are, bV definition. b eri1ical right of way. Traditional rights of way relieo upon

by fiber-based carriers (such as underground conduits) are meaningtess to WinStar

because the very advan1age of the advanced WIreless technOlogy emplOyed by WinStar

is that it 8110ids such constraints. This is exceedingly important 8$ carriers seek to secure

• 2 -
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more aC\lanced methods of meeting customer need ~ It is not enough to say simply (as

parties d,sc;Jssed below do) that the rights of way tradItionally employed in the pre-

TelecommunIcations Act era are su~clent in the post-Act era.

In Its Reconslderatiol1 Petition, WinStar agreed with the Commission that "there are

too many variables to permIt' anything other than a case-by-case approach to resolving

rights of way disputes See Order at para. 1143. However, it has been WinStar's

experience that, without the benefit of additional clarification by the CommisSion indicating

that access to roofs ana nser IS mandated absent threshold capacity, safety, reliaoiltty, or

engineering concerns,l: there Will oe no basis for case-specific adjudications.

in response to this straightforward request, several parties have argued: (1) that roof

and rrser conduit are not' fights of way" (regardless of the use to which they are put by the

controlling utlilty); and {ii) that incumbent LEes and utilities are not obligated under the

Telecommunications Act of 1996 (the "Telecom'l1unlcations Acf or "Act") to provide access

to rights of way to C8rT1ers who happen to employ wireless transmission facilities. Not only

~ Even I~cumbent local exchange carriers are looking to wIreless local
exchange carriers such as WinStar to assist in meeting customer demand. For example
Pacific Bell has recently purchased considerable wIreless locarloop transmission capacity
from WinSter in order to meet the need for its local exchange service. See Gautam Naik,
PacTel to Buy Wlreiess Links From WinStar, WaH StlMt Jouma/. Oct. 28. 1996, at B4
{"wireless links will help (PacT.I] reach customers in areas of California where it was
previously barred from offering loCal phone service.... [Pacific Bell1 is al80 counting on the
extra capacity to meet surging demand for Internet connections that its current traditional
phone network can't meef').

II The Commfs~uon has concluded that the question of access should be
decided based upon the&e facters, at least with reg8rd to utilitIeS. see Of'(Jer at para. 1186.

• 3 -
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are both positions :omrary to the Congress' f;,.;ndamental Il'"'tentlon to "provide for a pro-

competitive, de-regwatmy ,13tiona! policy of framework deSIgned to accelerate rapl:jly

private sector dep:oyrrent of advanced telecommun:cations and information technologies

and services to all Americans ... ,..~ but, If adopted, they would unreasonably dlscnmlnate

in favor of carriers that employ fiber.optic transmission facilities in clear contravention of

the ~.ct.§L

For the reasons discussed below. the Commission must reject these arguments and

clearly enu:1ciate toncumbent LEes and utilities that they are obliged tc provide non-

discriminatory access to ill rights of way (inck.sding, where appropriate, roofs and riser

conduit that they own or control) to carriers such as 'NinStar that employ wireless

trar,smission facilities The pleadings tiled recently in this proceeding demof'lstrate more

ably than WinStar ever could that, absent such clear instruction from the Commission,

parties will seek to avoId their obligation under the Act to make rights of way available to

new wireless local 8)(change competitors SUCh as WinStar.

~ H. R Rep No. 104-4581t 113 (1996).

~ Indeed. many of the commenting parties have built and employed their own
fiber loops, Additionally. LEes and utilities routinely utilize theIr rooftops and rlser conduit
facilities to operate sophisticated mobile and fixed wireless networ1<s. Often, those wireless
networks interconnect WIth fiber optic facilities.

·4-
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II. The Commission Should Provide CI.ar Guidance That Wir.le.s Local
Exchange Carriers Are Entitled to Ace••• Roofs and Related Riser Conduit
Owned or Controlled by Utilitie., Including Incumbent LEes

In its September 30, 1996 PetitIon for Reconsideration or Clarification (''Duquesne

Petition''), Duquesne light Company correctly notes that telecommunications carriers are

seeking to employ "Increasingly sophisticated and innovative attaChments," examples of

whiCh are "fiber optic cable wrapped around existing coaxial strand, in-line amplifiers and

other equipment installed mid·span between distribution poles. wireless antennae.

mICrowave dishes, and so forth." Duquesne Petition at 17. Duquesne does not oppose

these attachments and. at least insofar as pole attachments (upon which WinStar does not

rely) are concerned. Duquesne appears confident that technical and reliability issues can

be resolved. ~ Yet. less than 8 month later, Duquesne filed a pleading in which it Incredibly

concludes Just the opPOsite - that the potential placement of an "lnnovatlve" microwave

2! To the extent such attachments constItute a ~problem,· Duquesne concluded
that:

[t]his problem can be alleviated by the CommiSSion darifying that tI'1e number
of p:)le attachments a given entity makes is not necessarily determined by
the number of attachments made to the pole, but by determining the
equivalent burden (in terms of a single wire attachment) supported by the
pole. Altematively. the Commission could defer this issue to the forthcoming
Notice of Proposed Rulemaking on pole attllchment rates. by indexing the
presumptive space taken on the POle (culTently deemed to be one foot) by
a factor calculated with respect to weight and wind toads.

Duquesne Petition at 18

- 5 .
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antennae or miG~owave dish 01"'; a ;J:illt~ s rocft,')ps V\iO~iC, Wltr:O~t re;ard to the releVant

safety capac!ty ar.c rellabi:ity fac:ors, "ic;ate t1e Tele:omrnunlcations Act.?:

Specificallf. Duquesne If"dlcates (.vron9Iy) that the Commission has conc:~ded that

the terms "pole, duct, conduit or right of way'· i, Section 224(fh 1) do not. In any Instance,

include the roofs of utility blJlldings. Duquesne OpPosltioll at 3. DUQuesne also argues that.

In any case, the 'rooftop" of a utJiity cuilding is ":nost definItely" not a rig"t of way to which

Wireless ca,r:ers su.:.h as VJinStar al'e entitled to access, 10 at 5,

Ouquesne 1'5 wrong Cln both counts, First, VllnStar is unaware of any legal support

for the propositlcn that roofs are not rlghts of way (beyond the dicta quoted below wt",cn

IS the suoject of WinStar's ReconsIderation Petition), and Duquesne's Petition fails to

prOVide 3ry support other than to quote t~ 18gal conclUSIon of a"locher utility's comments

In infS proceeding. As VVinStar noted in Its Reconsideratlon Petition, access to roofs and

related riser 15. ~deftnjtioo. access to~ cntic3i right of way for local exchange camers

SUCh as Wi,.,Star that employ 3a GHz or other wireless technology to provide local

exchange seN;ces.

, OPPosition ~o Wir:Star Comrrunications. Inc. Petition for Clarification or
Reconsideration, Duquesne light Company, CC Docket 96-9B (October 23, 1996)
("Duquesne Opposttioni To paraphrase Gertrude Stein, under the Telecommunscations
Act. a right of way is a right of way is a right of way (regardleSS of whetner it is currently
being used), and telecommunications carriers are entitled to utilize rights of way fer the
purocses of developing a comPetitive local exchange network. Roofs and utility poles are
ootr, rights of way, and Duquesne falls to explain why problems associated witn wireless
attachments on utility poles (retativefy insubstantiat struct1Jres) can be "alleViated," but that
problems associated with wireless attachments on roofs (relatively substantial structures)
cannoT.

. 6·
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Whether utility roofs are rights of way wltt'1!n the meaning of the Telecommunications

Act is SImple to demonstrate Both IncumD@nt LEGs and utilities mamtel,n extensive

mIcrowave and wlreline networks whIch are now being used for telecommunicatIons

purposes IU They are free to site these microwave facilities upon their roofs, In this

instance, the roof IS cleany a right of way and a paF1 of the incumbent LEG's or u,iliry's

"dlstnbution networK" However, even where the LEe or utility does not utIlize the roof

(perhaps because It employs fiber), the roof is no less a nght otway. This is analogous to

a situation where a LEC or utlilty owns or controls conduit, but, for practical reasons, is not

utilizing tMat conduit at the moment. This does not make the conduit any less a right of

way Thus. roofs owned or conuol;ed by a LEe or utility mayor may not be used at a gillen

moment; however, whether or not a LEe or utih~ currently uses the root as part of Its

dIstribution nehNork IS immaterial because it is a potential part of Its distribution networl(

Moreover, even the most established incumbent LEes are rethinking and reviSing tt'1eH"

methods of provisioning focal eXchange ser.;:ce. as PacBell's purchase of WinStar's

wireless loops attests. As a result of the Telecomm\Jnications Act, carriers are In a constant

state of eVolutIon and are rethinkIng their own utilization of technology. Adoption of

Duquesne's presumption - that roofs and related conduit are not rights of way - would

~ As t!"le Commisslcn recognIzed in Its OrrJer, "[w]e note in particular tt'1at a
utility that itself is engaged in video programming or telecommunications services has the
ability and incentive to use its control over distribution facilities to its own competitive
advantage " Order at 1150,

~

- I -
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unreasonably restrict sImilar evolution by competlt~ve local exchange carriers such as

WinStar In Violation of the Telecommunications Act.2!

Further. Section 224 very clearly does not make prior use of a nght of way (either

by the utility or by a th!rd party) a condition on whether or not a new entrant such as

IIVtnStar may utilize the nght of way,J!)i That would 'Ioid the Intent of Section 224 - to open

uo rights of way to creative new uses and development. Mcreo"er, it would be contrary to

the Commission's conciusion that Section 224 obligatei a utility to exerCise its eminent

domain authority to expand an eXIsting right of way over private property in order to

accommodate a request for access. See Order at para. 1181. Of course, as WinStar

noted above. It recognizes that there may be discrete instances where, for safety,

reliability, or other reasons, it would be tnaopropriate to site an attachment on a utility or

other roof: however, that would be the exception, not the rule, and the party opposing use

~ It is relevant to note that Section 704 of the TelecommUnications Act and the
FCC (through "FCC Wireless Facilities Siting Policies: Fact Sheet '23,M released
September 17. 1996) clearly recognizes the importance of all propert)l (including, as a
subset. rooftops) in the provision of wireless services: ..Section 704 of the 1996 mandates
that the federal government make available property. rights-of·way, and easements under
its control for the placement of new soeetrum-based teleCommunications servIces."

\'" Duquesne's Petition mustrates a presumption that wireless carriers are not
entitled to access a right of way unless and until they prove that the access they seek IS

the same or similar to that previously sought by fiber-based carriers. As WinStar notect In

Its Reconsideration Petition (at 8. n 5), whether any specific utility or incumbent l.Ee has
chosen to utilize microwave transmission media is irrelevant to the question of whether
VVir'lStar is entitled. under tne TelecOmmunications Act. to access roofs and liMr condUIt.
Accordingly, tne Commission snould clarify that WinStar's right to access such rights of
way IS not. in any sense, dependent upon whether fiber~tic based carriers have
previously sought to utilize the same or similar rights of way.
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of the nght of way must bear the burden of demorstrating why use of the nght of way IS

inappropriate. See Order at para. 1150

Second. Duquesne is wrong that the Commission has concluded that

telecommunications carriers are not entitled to access to utility roofs. As WinStar

recognized in its Reconsideration Petition (at 5). the Commission concluded that

SectIon 224(t) (1;' likely does not mandate

that utility make space available on the rocf of Its corporate offices for
installation of a telecommunications carrier's transmission tower, although
access of this nature might be mandated pursuant to a request for
interconnection or for access ~o unbundled elements under section 251 (c)(6).
The intent of Congress in section 224(1) was to permit cable operators and
telecommunications carrters to 'piggyback' .long distribution networks owned
or controlled by utIlities, as :;pposed to granting access to every piece of
equipment or real property owned or controlled by the utility.

Order at para. 1184 (footnotes omitted). This dicta was the subject of WlnStar's request

for reconsideration

As WjnSt.ar explains i" thIS fHing, it is not seeking "access to eve!"'f piece of

equipment or real property owned or controlled by the utility." Simply put, it is seeking

access to legItimate rights of way that will be effecti'Je in enabling wireless local exchange

camers to exJ'and their local exchange distribution networks. This is no more nor less than

the Act requires. Grant of Duquesne's Petition would exempt incumbent LEes and utilitIes

trom haVIng to provide access to roofs and riser WIthout reference to: (i) whether the roof

is a right of way under SectIOn 224; (ii) relevant safety, reliability, or capacity factors;

(iii) whether the roof is being used by the incumbent LEe or utility for telecommunications

·9·
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seNices: (iv) whether the incumbent LEe cr utility has prevIously- provided access to the

roof to another carrier, or (v) whether the roof cou:d reasonably be interpreted to be

"~iggybackln9"along a dlstnbution networl'. owned or controlled by the Incumbent LEe or

utility. Thus, the exemption would be unprincipled. WOliid be contrary to the

Telecommunications Act. and would discriminate against wire~ess carners such as WinStar

in favor of traditional fiber-based carriers that traditionally utiliZe conduit and pole

attachments to develop local exchange distnbution networks.ll: In short. in violation of the

Act, grant of Duquesne's PetItIon would enable utilitieS to use their "control of the

enumerated facilities and property to impede. inadvertently or otherwise, the installation

and maintenance of telecommunications and cable eqUipment by those seeking to

compete in those fields." Order at para. 1123.

III. The Commission Must Reject Arguments That Would Limit the Definition of
Reasonable Attachments

Several parties have mounted headlong attacks on the abIlity of Wireless carriers

to attacn wireless facilities. The Commission should reject these spurious claims aut of

hand. In Its Order. the CommIssion correctly recognized that the TelecommunicatIOns Act

does not describe the "specific types of telecommunications or cable equipment that may

ll! See also On:ferat para. 1170 (prohibiting an incumbent LEe from reserving
speace or control of a right of way for its own future previSion of local eXchange service to
the detriment of a wouJd-be entrant and would favor the future needs of the incumbent over
the needs of a new entrant, In violation of Section 224(1)(1) which "prohibits such
discrimination'). WinStar recognizes that this specific prohibition does not apply where an
electric utility is reserving space solely for e&eetric service (see id.) .
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be attad1ed when access to utility facilities is mandated," and concluded that the question

of access will be dependent upon a number of issues. Including size and weigh! of

attaching equipment and suctl factors as "capacity, safety. reliability and engineering

principles." See Order at para. ~ 1B6.

Consolidated Cirgues (without support of any kind) that ·'the Commission

mIsunderstands the intent of the law," and that tne only equipment permitted to be attached

to utility fac:lities are cabl"." Consolidated Petition at 12. Similarly, Florida Power and

Light (UFP&L") erroneously concfudes t~at "utility poles. ducts, conduits or lights of way are

unsuited for placement of wireless equipment,"lll and further argues that the Commission

should find that utilities are not obligated to provide access to poles, ducts, conduits or

rights of way to carriers that employ Wireless transmission equipment. because wireless

equipment "has not been considered a 'pole attachment'· and because Section 224(a)

defines "utility" to exclude carriers that utilize wireless equipment. I'll

These carriers are Simply wrong on the law (neither is able to cite any support for

the positIon that utilities should be able to discriminate against wireless carriers by refusing

attachments), and their comments mISapprehend the basic goals and intentions of the

~ Florida Power &Ught, Petition for Reconsideration andlor Clarification of the
First Report and Order, CC Docket 96·98 (September 30. 1996) at 24-25. The FP&L
conclusion is ex1remely surprising considering the utility industry's heavy usage of poles,
ducts. conduits, and rights of way for their own wireless equipment and operations.

.UL The Commission should note that FP&L's argument is in apparent conflict
with Duquesne's position that problems associated with wireless attachments can be
resolved. See footnote 6, supra.
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Telecommunications Act. As it stated In ItS Recons!deratio:1 Petition (at 6). WinStar does

not challenge the Commission's conclusion that the reasonableness ot conditions limitmg

access to rights of way should be considered on a case-·by~case basis. However,

Section 224{t)(1) is entirely' clear: utilities must grant access to any pole duct, conduit, or

right of way that 1$ "owned or control/ed by It.· There is no basis in law or policy for

excluding carriers simply because tney empl<:lY wireless transmission equipment. This has

been WinStar's point all along' as Consolidated's and FP&L's comments demonstrate.

there is an acute need for the Commission to provide additional Instruction to incumbent

lEes and utilities that \~nSttr ind other ,milady sjtyated wireless local exchange carriers

are entitled 10 ,ckeU aU rights of wa;t. jC!c1udjng roofs and related riser cable. absent (,n

the utilit," cas.) adeqyate dernQnstratiO(L~fsafety', reljability. Qr Clpaci~ limjtatjQns.~

.:.!! FP&L makes several curiOU$ legal claims. For example, It asserts (correctly)
that, in Section 224(a)(1), Congress d.fined "!Jtility~ as -any person who is a local
exchange carrier or an electric. gas, water steam, or other public utility, and who owns or
controls poles, duets. conduits or other rights of way used. in whole or In part. for any wire
communications . .. ,~ and then claims that eamers that employ wireless transmission
faciHtles are not "utilities· .nutted to access rights of way.

This is a nonsensical claim. Section 224(a)( 1) defines who must provide access to
nghts of way f not who can clam Icens 10 rights of way. Section 224(1)(1) prOVides that
any "utility" must provide access to rights of way to any "telecommunications carner,"
"Telecommunications carrier" is defined broadly in section 3(44) to include "any provider
of telecommunications services, except that Sucl'\ term does not include aggregators of
telecommunications servIce." Wireless carriers are thus dearly "tetecommunications
carriers" entitled to access rights of way Even if they were not, 38 GHz camers such as
WinStar employ a combination ot Wireless and wireline transmlstion tacmtie. in order to
provide servir..e to end user local excnange customers. and the end device is attached via
wireline.
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Obviously I without such further guidance, Incumbent carriers and utilities will employ a

variety of arguments, some sophisticated. some not so sophIsticated. in order to deny

WinStar and other sImilarly situated carriers the access that is mandated by the

Telecommu/'1ications Act.

CONCLUSION

For the foregoing reasons, the CommIssion should clarify that incumbent LEes

and utilities must provide wireless competitive local exchange carriers, such as WinStar,

cost-based access to roofs and related riser conduit for the purpose of developing their

local transmission and distribution facilities.

Respectfully submitted,




