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AMENDMENTS TO POLE ATTACHMENT RULES

***

§1.1402 Definitions.

(a) The term utility means any person that is a local exchange carrier or an electric, gas,
water, steam, or other public utility, and who owns or controls poles, ducts, conduits, or
rights-of-way used, in whole or in part, for any wire communications. Such term does not
include any railroad, any person that is cooperatively organized, or any person owned by the
Federal Government or any State.

(b) The term pole attachment means any attachment by a cable television system or provider
of telecommunications service to a pole, duct, conduit, or right-of-way owned or controlled by
a utility.

(c) The term usable space means the space on a utility pole above the minimum grade level
which can be used for the attachment of wires, cables, and associated equipment.

(d) The term complaint means a filing by a cable television system operator, a cable
television system association, a utility, an association of utilities, a telecommunications carrier
, or an association of telecommunications carriers alleging that a rate, term, or condition for a
pole attachment is not just and reasonable.

(e) The term complainant means a cable television system operator, a cable television system
association, a utility, an association of utilities, a telecommunications carrier, or an association
of telecommunications carriers who files a complaint.

(f) The term respondent means a cable television system operator, a utility, or a
telecommunications carrier against whom a complaint is filed.

(g) The term State means any State, territory, or possession of the United States, the District
of Columbia, or any political subdivision, agency, or instrumentality thereof.

(h) For purposes of this subpart, the term telecommunications carrier means any provider of
telecommunications services, except that the term does not include aggregators of
telecommunications services (as defined in 47 U.S.C. 226) or incumbent local exchange
carriers (as defined in 47 U.S.C. 251(h)).

£iLFor pwposes ofJhiLmbpart. the term telecommunications services means communicatigns
serviGes othsa:Jbau ca,»e §ervices. institutional network services. NOlie. goyernm~
~ucationa~ access c~s. interactive programming services. and a-speed internet access
~ by cabJe operators.

UL.,Ihe term "Gonduit" sqwl refer to an underground~oswe. in~ principal,
purpose of containing and protecting muU~ms used. for wire communiGations and~



purpose.

£1U...Ihe teppIl~ refer to the tuW}ar enclo§Wes used to contain and wolect

~ctors used communications and~er purposes placed within underground conduits.

***

§1.1404 Complaint.

(a) The complaint shall contain the name and address of the complainant, name and address
of the respondent, and shall contain a verification (in the fonn in Sec. 1.721(b), signed by
the complainant or officer thereof if complainant is a corporation, showing complainant's
direct interest in the matter complained of. Counsel for the complainant may sign the
complaint. Complainants may join together to file a joint complaint. Complaints filed by
associations shall specifically identify each utility, cable television system operator, or
telecommunications carrier who is a party to the complaint and shall be accompanied by a
document from each identified member certifying that the complaint is being filed on its
behalf.

(b) The complaint shall be accompanied by a certification of service on the named respondent
and each State, Federal or local agency which regulates any aspect of service provided by the
utility or cable television system named as either complainant or respondent.

(c) The complaint shall contain a statement that the State has not certified to the Commission
that it regulates the rates, tenns and conditions for pole attachments, and that the utility is not
owned by any railroad, any person who is cooperatively organized or any person owned by
the Federal Government or any State.

(d) The complaint shall be accompanied by a copy of the pole attachment agreement, if any,
between the cable system operator or telecommunications carrier and the utility. If there is no
present pole attachment agreement, the complaint shall contain:

(I) A statement that the utility uses or controls poles, ducts, or conduits used or designated, in
whole or in part, for wire communication; and
(2) A statement that the cable television system operator or telecommunications carrier
currently has attachments on the poles, ducts, conduits, or rights-of-way.

(e) The complaint shall state with specificity the pole attachment rate, tenn or condition
which is claimed to be unjust or unreasonable.

(f) In any case, where it is claimed that a tenn or condition is unjust or unreasonable, the
claim shall specify all infonnation and argument relied upon to justify said claim.

(g) In a case where it is claimed that either a rate is unjust or unreasonable, or a tenn or
condition is unjust or unreasonable and examination of such tenn or condition requires review
of the associated rate, the complaint shall provide data and infonnation in support of said



claim. The data and information shall include, where applicable:

(l) The gross investment by the utility for pole lines Uuct and conduit systems;
(2) The investment in crossarms and other items which do not reflect the cost of owning and
maintaining poles, if available;
(3) The depreciation reserve from the gross pole line investment:.w;~~IIlS~~Wi1~SIm:

(4) The depreciation reserve from the investment in crossarms and other items which do not
reflect the cost of owning and maintaining poles, if available;
(5) The total number of poles or totalJinear feet of !Wet and conduit systems: (i) Owned; and
(ii) controlled or used by the utility.
If any of these poles are jointly owned, the complaint shall specify the number of such jointly
owned poles and the percentage of each joint pole or the number of equivalent poles owned
by the subject utility;
(6) The total number of poles winear feet of duct and condy,it which are the subject of the
complaint;
(7) The number of poles . included in paragraph (g)(6) of this
section that are controlled or used by the utility through lease between the utility and other
owner(s), and the annual amounts paid by the utility for such rental;
(8) The number of poles . . included in paragraph (g)(6) of this
section that are owned by the utility and that are leased to other users by the utility, and the
annual amounts paid to the utility for such rental;
(9) The annual carrying charges attributable to the cost of owning a pole w:.9uct and conduit
system investment. These charges may be expressed as a percentage of the net pole or duct
~ investment. With its pleading, the utility shall file a copy of the latest decision of
the state regulatory body or state court which determines the treatment of accumulated
deferred taxes if it is at issue in the proceeding and shall note the section which specifically
determines the treatment and amount of accumulated deferred taxes.
(10) The rate of return authorized for the utility for intrastate service. With its pleading, the
utility shall file a copy of the latest decision of the state regulatory body or state court which
establishes this authorized rate of return if the rate of return is at issue in the proceeding and
shall note the section which specifically establishes this authorized rate and whether the
decision is subject to further proceedings before the state regulatory body or a court;
(11) The average amount of usable space per pole for those poles used for pole attachments
(13.5 feet may be weswneslJor polaml,ly owned.by a local exchange carrier in lieu of
~ nwaswement, but may be rebutted. l~feet may b, presumeq forPO~
~y owned by an elecmS, gas. water. stearn, or other public utilitv. but may be rebuttedJA
(12) Reimbursements received from CATV operators for non-recurring costs; and data and
information should be based upon historical or original cost methodology, insofar as possible.
(13) In cases involving a Section 1.1417$) rat" the number of entiti,s on the pole. A utililx
Dl! provide mil and complete dOCumentation and acc;ss to undglying information
concerning the number of entities on its po~

Data should be derived from Form M~RMlS., FERC 1, or other reports filed with state or
Federal regulatory agencies (identify source). Calculations made in connection with these
figures should be provided to the complainant. Where the attachments involve ducts, conduits,
or rights of way, in whole or in part, appropriate and equivalent data and information should



be filed. The complainant shall also specify any other information and argument relied upon
to attempt to establish that a rate, term, or condition is not just and reasonable.

~ations s1WlJ1e made on a nel investment basis.

(h) If any of the information required in paragraph (g) of this section is not provided to the
cable television operator by the utility upon reasonable request, the cable television operator
shall include a statement indicating the steps taken to obtain information from the utility,
including the dates of all requests. No complaint filed by a cable television operator shall be
dismissed where the utility has failed to provide the information in paragraph (g) of this
section after such reasonable request. A utility should supply a cable television system
operator the information required in paragraph (g) of this section, along with the supporting
pages from its FERC Form 1, FCC Form MtAB.Ml~, or other report to a regulatory body,
within 30 days of the request by the cable operator. (The cable operator, in turn, shall submit
these pages with its complaint). If the utility did not supply these pages to the cable operator
in response to the information request, it shall supply this information in its response to the
complaint.

(i j) The complaint shall include a brief summary of all steps taken to resolve the problem
prior to filing. If no such steps were taken, the complaint shall state the reason(s) why it
believed such steps were fruitless.
Gk) Factual allegations shall be supported by affidavit of a person or persons with actual
knowledge of the facts, and exhibits shall be verified by the person who prepares them.

***

§1.1409 Commission consideration of the complaint.

(a) In its consideration of the complaint, response, and reply, the Commission may take notice
of any information contained in publicly available filings made by the parties and may accept,
subject to rebuttal, studies that have been conducted. The Commission may also request that
one or more of the parties make additional filings or provide additional information. Where
one of the parties has failed to provide information required to be provided by these rules or
requested by the Commission, or where costs, values or amounts are disputed, the
Commission may estimate such costs, values or amounts it considers reasonable, or may



w

decide adversely to a party who has failed to supply requested information which is readily
available to it, or both.

(b) The complainant shall have the burden of establishing a prima facie case that the rate,
term, or condition is not just and reasonable. If, however, a utility argues that the proposed
rate is lower than its incremental costs, the utility has the burden of establishing that such rate
is below the statutory minimum just and reasonable rate.

(c) The Commission shall determine whether the rate, term or condition complained of is just
and reasonable. 1\ {{moved to 1.1417(a)}}

(d) If the Commission determines that the complainant has not established a prima facie case
or that the rate, term, or condition complained of is just and reasonable, it shall deny the
complaint.

(e) Section l.~17(a) shall apply to the rate for any pole attachment used by a cable system
operator solely to provide cable service. URtil 47U.S.C. 224(e) is imJ31emeBteli, See. 1.1404
shall alsa aJ3J31y _ for billing periods up to F~bruarv 8. 2001, to the rate for any pole
attachment used by a cable system or any telecommunications carrier (to the extent such
carrier is not a party to a pole attachment agreement) to provide any telecommunications
servIce.

***

§1.1416 Access provisions for telecommunication carriers and cable systems.

(a) A utility that engages in the provision of telecommunications services or cable services
shall impute to its costs of providing such services (and charge any affiliate, subsidiary, or
associate company engaged in the provision of such services) an equal amount to the pole
attachment rate for which such company would be liable under this section.

(b) An entity that obtains an attachment to a pole, conduit, or right-of-way shall not be
required to bear any of the costs of rearranging or replacing its attachment, if such
rearrangement or replacement is required as a result of an additional attachment or the
modification of an existing attachment sought by any other entity (including the owner of
such pole, duct, conduit, or right-of-way).

§1.1417 Just and_Reasonab~te

(a) for Uilling peri04s up to F;l>ruary 8, 200!Ja rate is just and reasonable if it assures a
utility the recovery of not less than the additional costs of providing pole attachments, nor
more than an amount determined by multiplying the percentage of the total usable space, or
the percentage of the total duct or conduit capacity, which is occupied by the pole attachment
by the sum of the operating expenses and actual capital costs of the utility attributable to the
entire pole, duct, conduit, or right-of-way.



(n for any pole attacl:=ent =b b<..'\~ __--UMIi _ ~_y a cl!Je system onerato 11 .
W* for any attachment to a duct. conduit or right-of:way;J so ~y to provIde cable service

an amount sl,etermine1 lm ......111t;...1· +1..____~mgwe percentaQe 0' 111 t t.,.l 11".,.1..1
percentage of 1he totaU\uct or conduitcapaeity w~\ _e~o~w space. or th£
!he,sum ofShe p,peraWIl expenses and actual~~occumed~le auaeJunegt l1X
entIre pole. duct conduit or right-of-wa~ Js of.Jhu11ilrtv attributaU),e to th¥

(2) for any pole attachment use~y a calllto proyi~lecommunications serrices;e system oPerator or telecommunications carrier

(i) an amount determinecJ by m l1iP1 .occuQied~e ana
G

en~ byV1:g 1he percentags o~ the total"-le spacew~
~ity attri~ USab}spS: ~f the operatmg SwellSes and actual capi~
R.We may be mesurnsd...W...b.Uhe costs 0' Abl~' 03.5/37.5 oftbe cost of the entire
~ '" ~sa e space forno~ g,.b

.ange carner m beu of acWal measwement. ut may
y

owue y a local,
entIre pole tpDy be presumed to be the costs o,;a es~· 16/40 a' ~~ cost o(~
lw an electric. gas. water. steam. or other pubU~ {ace for pol~y or 101ntly °wnes!
.. lty. J1l may be rebutted.); ply§

(11) an amount dsteanined by apportioning 11Ie co . .the ~s~bJ& SPacS among entitiss so that suchappost.of WOYldmg space on. a pole other~
~mg SPace~ usable space t rtlQ11lW%nt SaualS two-~he costs of
~ annortionment 0' such COstsaIuong a tha W9.~locatsd to such entity und.sLJn
Whs Wire pole may be mesUlDs4 to be~ng entrtIs§· (24/37.5 timt;s 2/3 of.the cog
~gecarrier in Heu of ac 0' unusable space for poles so~y owneg

~J pf.,1he, Cflil ofJhe entjre Wi. may~~l>UlIllB~ berebu~mllesEY Qr 10lntly owned by an electric. d..m.,be the costs of unusa~le space for pol~
r~butte<U gas' water· steam· or other public utility. but may 1}x

for J>t¥Poses ot this section. entities s1W1.b ..~ a~gS carrier (; ere any party attaching factlities to~
swam. or~ity rnr~wab or not~S owner); an slectric. gas water
~ erlll:not~leQ ). I ,"ange carrier or eJectri wner' a ts sco1DPlUPlcation iltliUate of
system QJlSlII<>!< an4 BwwnitaJ~ !lAS. water. sIeiyp. ()T ll!het nublilJ.IIIiljty; B~
~. . en user; but slWl not' Uu1 .

!ties to tnsJines of sugh entities IlIe r; me . .s a party~o~
unusable SPaGS slWLbe apport' d . number Qf entItles among whi£h cQstS oL1h£
rebutted, lOne may be presumed to be 6 (3 in rural areas), but max RSl

operator's or teJecomm . f . ..umcaJOns camer'§ exlstmg strans\.;,

an amount detennineg b ..y apportIonmg the cost of proviqing space on a role other than th"



~ aPPortionment of such costs among aU..iUi£hing entities, (24137,5 times 2/3 of !he «0st
~ entire pole may be presumed~e costs of unusa~e space~y owned.
~ange carrier in~ actual measwement. but may be re~4140 times
2/3 o~ cost of the entire pole may be PlXsumed to be the costs of ypusaWe spaee~
~ or jointly ownedcby an electric. gas. water, steam. or other oubl~ity. but may b£
mbutted.)

(e) A caWe system oPerator or teleCommunications carrier sJ;wU Noyide timely notice to a
l!Ulity of £hNlges in service as necessary to asswe~Ie attachments are~
aPPrOPriate rate. SUS(h notice arrangements _I be by mechanisms w~ are mutuallY
agreeabJ£.1gJJw parties. but _I not require adYance notice of ~oymentof
1iiJecommunications services. W1BJhen~es useqJor telecommunications service
may reasona~entifie~iscrete line (su~cateqJines serving an institutional.

1iiJec0mmunieations service may not be reasonably soi~ as when onlu
~anging portion of resid&ntill customers subscribe to telecommunications services), poJa
~be coypted..,Lbeina used for telecommunication services in the same proportion as t~
w.uuPer of telecommunications subscribers of the attaching party to the number of total
§.Ybscribers of tJw attaching Party,

un A utiI.i1v.JlllU Proyide timely notice to attaching parties ofWuges in the num~
entities on polLlicensed at Section 11Wl!.b) mtes. as necessary to assure~
~ents are~e appEate rate l SUCh notice arrangementss~
wWlanisms wbWt are mutually agreeaJ21UUhe parties. but s1WJ not require advance notice
2!.dglloyment of telecommunications services.

llJ.i1.Uhase In of Rate Increases

~bruary 8.2006,

~ not pro~ay. require amnce notice of. or require seParate Permits f21;
!be oXerWbing oUaciJ.ities owned bY an attaching party to existing stmnd own;d~
attaching party; W9yidWhat oyer.ng must conform to g;neralJy acc;pt;d engin;ering
~ attaching party sbW.l Novide timely notice of Ghange in service pwsuant to
Section l.l~17(e),


