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INTRODUCTION and SUMMARY
On August 12, 1997, the Commission released its Notice of Proposed Rule
Making (“Notice”) regarding new rules with respect to the implementation of Section

703(e) of the Telecommunications Act of 1996 (the “Act”). The Notice also requested

comment on a variety of other issues relating to pole attachment practices, the conduit
rate formula and regarding a formula for attachments to rights-of-way. Initial comments
from a number of parties have been filed in response to the Notice. Ameritech respectfully
submits the following reply comments.

In these Reply Comments, Ameritech supports the view that the Commission’s
rules and policies should favor competitive neutrality and ease of entry for new

competitors. The Commission should reject the notion that information services or two



way video services are not covered by Section 224 and should affirmatively state that such
services are covered. The Commission should use this docket to state its position on the
continuing effectiveness and extent of pre-Act certifications by states under Section
224(c)(3). A presumption that brackets are an acceptable attachment would facilitate cost
effective construction of new networks. Ameritech proposes a presumption that cable
television attachments subject to rates under Section 224(d) be converted to rates under
Section 224(e) on a franchise wide basis when a cable television system offers
telecommunications services in a given franchise. In rights-of-way issues, Ameritech
requests that the Commission affirm its prior decision that utility rooftops are not rights-
of-way subject to Section 224 but refrain from requiring that a utility must exercise its
power of eminent domain to acquire new rights for attaching parties. Finally, the
Commission should reject AT&T’s proposed presumption regarding costs of rights-of-
way in favor of the case-by-case approach recommended by most utilities.
I. The Commission’s Policies Should Insure That The Context of Negotiated
Agreements Do Not Hinder Facilities Based Competition.

In the Notice', the Commission acknowledged that private negotiations are a
predicate to Commission jurisdiction but recognized the difficulty of negotiations in which
parties do not have equal bargaining power.

Virtually every electric utility strongly supported negotiated agreements.” Some

electric utilities want the Commission to establish 180 days as the minimum negotiation

' Notice, Par. 12.

? Comments of American Electric Power Service Corporation, Commonwealth Edison Corporation, Duke
Energy Corporation and Florida Power and Light Company (hereafter, the “Electric Utilities™), pp. 11-15;
Comments of Duquesne Light Company, (*Dusguesne”) pp. 6-8; Joint Comments of the Edison Electric




period before a complaint may be filed.” Others request the Commission establish that the
non-discrimination principle of Section 224(f) does not require that rates, terms and
conditions of attachments be equivalent for similar attaching parties.* Further, some
electric utilities want the Commission to state that it is not necessarily a cause for
complaint that the electric utility proposes a rate that exceeds the Commission’s maximum
by formula.®

The policy of the Act is to promote facilities based competition in
telecommunications and cable television services. If that policy is to be fulfilled, providers
must be able to efficiently build new plant. The primary concerns of new entrants are the
speed of market entry and comparability of treatment between competing providers.

New entrants are limited in the options to support new networks. While some may
find ways to avoid utility poles, conduit or rights-of-way in deploying new networks,
many will rely on access to that structure to build competing networks. Existing pole,
conduit and right-of-way facilities must be available as a practical matter because
communities will simply not tolerate multiple conduit systems or, especially, multiple pole
lines serving the same areas.

In the past, the Commission has supported policies and rules that recognize that

poles, conduits and rights-of-way are a quasi-public infrastructure that should be a shared

Institute and UTC, the Telecommunications Association, (“EEI/UTC”) pp. 5-7; Comments of the New
York State Investor Owned Electric Utilities, pp. 6-7; Comments of Qhio Edison Company, (“Ohio
Edison”) pp. 6-11; Comments of Union Electric Company, pp. 5-11.

3 Dusquesne, p. 18; EEL/UTC, p. 7.
* EEWUTC, p. 6

* Dusquesne, p. 19; Ohio Edison, p. 17.



resource for all providers, administered in a competitively neutral fashion. Ameritech
supports this approach because it will best fulfill the intent of the Act - to bring the
benefits of competition to customers while insuring competitively neutral use of these
facilities.

The positions advocated by the electric utilities will frustrate these ends by putting
new entrants in the untenable position of having to accept either unreasonable and
discriminatory terms and conditions or unreasonable delay in market entry. These are the
very practices that the Commission has historically sought to prevent.

Accordingly, the Commission should reject the positions of the electric utilities and
instead favor policies that require transparent maximum rate determinations, circumscribe
permissible attachment practices and provide for expeditious resolution of complaints so
that market entry is not delayed or frustrated. The Commission should reject the electric
utilities’ contention that a demand for an attachment rate in excess of the maximum rate is
not a basis for complaint but should provide means to obtain an expeditious review when
negotiations are unsuccessful.

Negotiations have a role when a party seeking attachments requests terms or
conditions outside of a standard offering. ILECs make this standard offering in a
statement or generally available terms or in publicly filed interconnection agreements. But
there is no comparable requirement for electric utilities. Therefore, an attaching party
does not have the information readily available to determine whether the party is obtaining

non-discriminatory access under Section 224(f).



In the interest of competitive neutrality, each attaching party ought not to have to
negotiate or rediscover the “norm” in each instance. To establish this norm or baseline of
rates, terms and conditions, in addition to the rules and policies developed in the First

Report and Order, the Commission where possible should make clear policy on other

attachment practices brought to its attention. Further, as utilities make decisions on
attachment proposals based on safety, reliability and general engineering practices, the
utility should be required to make such decisions publicly available so all attaching parties

will know a utility’s standards that have been applied to others.

II. The Commission Should Determine That Information and Interactive Services
Are Subject to the Regulations of Section 224.

The Electric Utilities argue that information services or two-way video services are
not subject to Section 224 and are therefore subject to negotiated, unregulated rates®. Of
course, in the context of a monopolist controlling the poles to which the facilities that will
deliver these services are attached, that means that the Electric Utilities intend to extract a
monopoly rent for these services’. That will frustrate the provision of these services to
customers, retard new entrants seeking to provide these services and greatly increase the

cost of these services to customers. This is entirely contrary to the intent of the Act.

¢ Electric Utilities, pp. 6-11.

” Commonwealth Edison, one of the Electric Utilities, would charge Ameritech New Media, Inc., an
Ameritech subsidiary with franchises to provide cable television services in many Chicago area
communities, an attachment rate for services outside of cable television services in excess of three times
the rate for attachment used for cable television services.



Regardless of whether the FCC decides that information services or two-way
video services are “cable services” as argued by Comcast® or “telecommunications
services” for purposes of the application of Section 224(e)9, the Commission should
clearly and unequivocally state that all such services are services regulated under Section
224 and so fill any alleged lacuna in coverage that would only be exploited by electric

utilities to the ultimate disadvantage of the customers of these services.

IIL The Commission Should Clarify the Effectiveness and Extent of Pre-Act State
Certifications.

Ameritech supports the request of Omnipoint'® that the Commission clarify the
effectiveness and extent of certifications of states under Section 224(c)(3) made to the
Commission prior to the Act. The Act extended the provisions of Section 224 to
telecommunications carriers in addition to cable television systems, and slightly modified
the requirements for state certification''. The effectiveness of state certifications made
prior to the Act is uncertain due to the changed requirements. Further, the pre-Act

certifications related only to the regulation of the attachments of cable television systems.

8 Comments of Comcast Corporation, Charter Communication, Marcus Cable Operating Co., L.P.. Rifkin
& Associates, Greater Media, Inc., Texas Cable & Telecommunications Association, Cable
Telecommunications Associations of Maryland, Delaware and District Columbia, and the Mid-America
Cable TV Association, pp. 18-20.

¢ Although Ameritech acknowledges that, for the purposes of Section 224(e), such services likely should
be classified as telecommunications services, Ameritech does not take any position regarding the

classification of such services for any other purpose under any other section of the Communications Act of
1934,

'® Comments of Omnipoint Communications, Inc., pp. 2-3.

" Sec. 224(c)(3)(B)



Whether these certifications extend to telecommunications carriers is uncertain. Because
Section 224(c)(3) creates an “either/or” jurisdictional dichotomy, a utility and attaching
party must know whether the Commission or a state has jurisdiction over attachments. It
would be useful for the Commission to clarify whether it considers existing state
certifications to be effective as to the attachments of telecommunications carriers and

whether its considers those certifications to be of continuing effectiveness in light of the

modifications to Section 224(c)(3).

IV. The Commission Should Determine that the Use of Brackets to Support Cable
Facilities is Presumptively Allowed.

Ameritech supports the request of RCN Telecom Services'” regarding
standardization of communications brackets. Brackets can be used on poles to achieve
NESC required separation of communications conductors to accommodate increased
numbers of attachments without incurring the much greater expense of cable
rearrangements and or pole replacements. While brackets have been successfully used in
many locations for many years, a number of utilities still do not permit their use. Use of
brackets on poles jointly owned by Ameritech and Commonwealth Edison in Illinois and
by Ameritech and Detroit Edison in Michigan has belied any concerns related to safety, the
primary objection of other utilities.

Brackets, like overlashing, are a cost effective modification to poles that can

greatly expand pole capacity and so avoid unnecessary expense in the construction of new

2 Comments of RCN Telecom Services, Inc., pp. 10-11.




facility based networks. In the interest of expediting deployment of facility based

competition, the Commission should make a presumption in favor the use of brackets.

V. The Commission Should Make Reasonable Presumptions Regarding The
Attachments of Cable Television Systems that are Used for Telecommunications.

Cable television systems that provide “pure” cable television services are subject to
the rates prescribed in Section 224(d) whereas such systems that also provide
telecommunications services should be subject to the higher rates under Section 224(¢).
However, the use of a cable television system for the provision of telecommunications
services may not always be system-wide but may be limited by area or by customer. The
question then arises as to how to apply the higher telecommunication rate in a fair manner
given the limitations of record-keeping of pole attachments by the utility and
telecommunications offerings of the cable television system.

Ameritech agrees with the National Cable Television Association (the “NCTA”)
that a blanket conversion of all of a cable television systems’ attachments to the higher
Section 224(e) rates when telecommunications services are offered on a limited basis
would not be fair or appropriate. However, Ameritech does not support the NCTA’s
suggested approach of multiplying total poles used by market penetration to determine the
presumed number of poles to which the higher rate would apply'’. NCTA’s proposal has
a number of drawbacks. It depends upon the cable television system’s own representation
of the number of subscribers using telecommunications services which may be difficult to

verify or deliberately skewed. Moreover, the market penetration and number of poles

'3 Comments of the National Cable Television Association, pp. 22-24.




attached are moving targets, so rate fixing or adjustment will be burdensome for the utility
to administer.

Ameritech suggests that a more reasonable presumption would be to charge rates
on a franchise-by-franchise basis when a cable television system offers telecommunications
services to subscribers in the municipality. Municipal boundaries align for purposes of
utility record-keeping and cable television franchising. It is likely that cable television
systems will upgrade plant and offer services on at least a franchise basis, as opposed to
sub-areas of franchises. This proposal has the benefit of ease of application and promotes

competitive neutrality among providers.

VL Replies to Comments on Rights-of-Way Issues
A. The Commission Should not Inciude Rooftops as Rights-of-Way.

Teligent'* and Winstar '° request that the Commission extend the definition of
rights-of-way to include utility rooftops. The Commission rejected this request in the First

Report and Order'® other than for wireless collocation for interconnection and should

reject it again here. ILECs should not have to make their central offices available as
“rights-of-way” when the specific and more limited access for collocation is mandated by
statute. Access to central offices as a “right-of-way” would swallow up any distinction in

access for collocation. ILECs do not control rooftops in other non-ILEC buildings in a

'* Comments of Teligent, L.L..C., pp. 2-10.

'* Comments of Winstar Communications, Inc., pp. 2-15.

'6 Par. 1185



manner that restricts the ability of any other carrier to negotiate an agreement with the
building owner for use of rooftop. Rooftop space is not unique or limited. It is not of the
long linear nature of rights-of-way for distribution cables which justify the need for
attaching parties to “piggyback” on ILEC distribution facilities.'” It cannot reasonably be
considered to be an essential facility in the same fashion the Commission has determined

poles or conduit to be. The Commission should reject this request.

B. Utilities Should not be Required to Exercise Eminent Domain Authority to
Acquire Access to Rights-of-Way for Telecommunications Carriers.

In Paragraph 1181 of the First Report and Order, the Commission determined that
a utility can be forced to use its power of eminent domain to acquire private rights-of-way
interests for attaching parties. MCI requests that the Commission reconfirm this
requirement.'® Ameritech disagrees with MCI and requests that the Commission delete
this requirement.

Expansion of a private right-of-way may be needed when the grant of the right of
way, usually an easement, is not one that the utility can extend to a third party'’, or, more
rarely, where the easement is not wide enough to accommodate another attachment. In
such instances, a utility could theoretically condemn an additional use or expanded

easement if negotiations with the property owner are unsuccessful.

' First Report and Order, Par. 1185.

'® MCI Comments, pp. 22-23.

' This varies with state common law. Many utility easements were acquired in the name of the utility
only and do not give the utility the right to apportion or license the use of the easement to others. In some
states, common law principles prohibit the subleasing of easements absent language in the easement
permitting such apportionment.

10



Ameritech urges the Commission to delete the requirement that a utility exercise
eminent domain for attaching parties. First, a utility is no better positioned than the
attaching party to condemn the required right or easement. In all of the Ameritech region
states, a certified telecommunications carrier has the same powers of condemnation as the
Ameritech operating companies. In Ohio, this power extends even to cable television
providers. Further, condemnation is a remedy of last resort for most utilities, even to the
point of engineering networks around areas where easements are unobtainable through
negotiations. This is because condemnation is time and resource consuming and especially
because of the adverse reaction of the condemned party, typically a customer of the utility.
A utility should not be put in the position of doing for others that which it generally

chooses not to do for itself.

C. The Commission Should Reject AT&T’s Proposed Presumptions Regarding
Costs of Rights-of-Way.

In its comments”®, AT&T requests that the Commission adopt a presumption that
all costs of utility right-of-way have been fully recovered and that therefore attaching
parties should pay only for direct and incremental costs for use of rights-of-way.

While it is true that many old easements for poles lines or for buried
telecommunications facilities were acquired for nominal amounts and are likely
depreciated that is decidedly not the case for newly acquired easements and especially for
easements for equipment enclosures. Ameritech has experienced dramatically increased
costs to obtain easements or leases for controlled environmental vaults, above ground

equipment huts and equipment cabinets, and in some instances, for linear easements to

» Comments of AT&T Corp., pp. 17-19.

11



place cables. Ameritech must make all of these available as rights-of-way for use by
attaching parties. However, it is unfair to consider these interests in the same category as
pole line easements acquired many years ago. Moreover, some rights-of-way are acquired
by lease or license that involve recurring costs and are not capitalized.

AT&T’s request is clearly not supported by any evidence and would work an
unfair result on the utility. The better approach is to treat each right-of-way request on a
case by case basis with pricing to depend on the nature of right-of-way involved and the

proposed use to be made by the attaching party.

12



Conclusion.

For the reasons stated above, Ameritech urges the Commission to adopt rules
consistent with Ameritech’s Initial Comments, these Reply Comments and Ameritech’s

Initial and Reply Comments in CS Docket No. 97-98.

Respectively submitted,

Gerald A. Friederichs

Attorney for Ameritech

30 South Wacker Drive, 39™ Floor
Chicago, IL. 60606

312-750-5827

Dated: October 21, 1997
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