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The Sprint Local Telephone Companies ("Sprint") submit their Reply to

Comments filed in response to the Commission's Notice of Proposed Rule Making

("NPRM") released on August 12, 1997 in the above-referenced docket. In the NPRM

the Commission seeks comments on implementation ofthe Act's requirement at Section

703 1 that pole attachment rates for telecommunications carriers be just, reasonable, and

nondiscriminatory.

In the NPRM (, 13) the Commission seeks comments on whether it should

extend its holding in Heritage to other situations in which utilities may attempt to limit the

use ofattachment space by telecommunications service providers. In its Comments,

Sprint urged the Commission to extend its Heritage decision so as to prevent utilities from

placing unreasonable restrictions on the use of pole attachments by permitted attachees,

including telecommunications service providers. MCI also agreed that Heritage should be

extended, but expressed concern that such an extension not allow a cable company to

overlash its existing cable attachment with a telecommunications attachment and still be

I Telecommunications Act ofl996 ("Act"), Pub. L. No. 104-104,110 Stat. 61, 149-151, signed February
8, 1996 (codified at 47 U.S.C. § 224).



billed rates for cable service under 47 U.S.C. § 224(d) rather than for telecommunications

services under 47 U.S.C. §224 (e)?

MCl's concern is without foundation. As Sprint noted in its comments, the

Statute specifically provides that the new fonnula called for by §224(e) applies where a

cable company is providing telecommunications services in addition to its cable service.3

Under the mechanism created by the statute, once the cable company begins to provide

telecommunications service, the old fonnula for cable services only under §224(d) ceases

to apply and the new formula under § 224(e) applies in its place. Extending the Heritage

decision will not, indeed cannot, override these statutory provisions.

Rather, Heritage should be extended so that if a telecommunications service

provider deploys a single facility on a single attachment capable ofproviding traditional

teleconununications services, cable television or other video services, and enhanced

services there should only be, subject to considerations of safety, one attachment charge

under § 224(e). Likewise, if a cable company deploys a single facility on a single

attachment capable ofproviding cable television services and enhanced services (or other

non-telecommunications services) a single attachment charge under § 224(d) should apply.

The Commission also seeks comment (~ 15) as to the treatment of overlashing by

the original attacher and by third parties that overlash the original attacher. Sprint argued

that overlashing should, subject to certain conditions, be allowed and that like facilities,

attached by one entity, should be treated as a single attachment, whereas unlike facilities,

attached by one entity, should be treated as individual attachments. Each attacher,

including any overlasher and the utility owner that has attachments, should be counted as a

separate attacher for rate establishment purposes to ensure just, reasonable and

2 Mel Comments ("Mer'), filed September 26, 1997 at pp. 4-5.
3 Sprint's Comments at fn. 2.
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nondiscriminatory rates among all attachees. KMC agreed, pointing out:

The formula set forth in Section 224(e)(1) specifies that a calculation ofthe
unusable space rates includes a calculation ofan equal apportionment of
space among "all attaching entities." [Footnote omitted.] The statute
does not limit the attachers to telecommunications carriers as defined for
purposes of Section 224 nor does it exclude any other classification of
carrier or entity. Accordingly, the FCC properly should conclude that the
formula requires the inclusion of all attachers regardless of their
classification.4

Sprint also argued that each attacher, original or overlasher, must have an

attachment agreement with the utility that owns the pole. Several parties agreed with

Sprint. As Bell Atlantic said:

First, the pole owner must be given advance notice of, and specifications
for, the overlashing in order to evaluate safety considerations, consent to
the overlashing, and determine what "make ready" work is required.
Because pole owners assume obligations ofliability and public safety, they
need to have reasonable control to ensure that pole load capacities and
access demands do not conflict with one another. Second, where a third
party seeks to overlash to an existing attacher's facility, the existing
attacher must consent to the overlashing. Third, a third party overlasher
must' enter into a license agreement directly with the pole owner. Only the
pole owner has the right to grant access to such third parties, since the
existing attacher has only a right of access, not an ownership right, to its
attachment space. ~

While Sprint supports, subject to the conditions outlined in its Comments in its

and above, overlashing, Sprint does not believe that the statute creates a right for

4 ComJDCRtS ofKMC Telecom, Inc. ("KMC"), filed September 26,1997 at p. 6.
S Commeuts ofBell Atlantic, filed September 26, 1997 at p. 2. See also. Comments of GTE Senrice
Corpontion ("GTE"), filed September 26, 1997 at p. 7 citing safety and administrative concerns if the
pole owner does not know who is on the pole and what is attached and Joint Comments ofThe Electric
Utility Coalition ("Electric Utility Coalition"), filed September 26, 1997 at p. 8 citing safety concerns with
overiailIiBg.
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attaching parties to sublease or sublicense attachment space. As SBC stated:

Section 224 does require utilities to allow attachers to have access for
purposes ofproviding telecommunications or cable services, but it does not
require access for purposes of subleasing or sublicensing space to third
parties. In short, giving attachers a right to sublease or sublicense
attachment space "would be tantamount to bestowing an interest that the
statute withholds." ... In any event, Section 224 gives attachers a right of
access for purposes oftheir provision oftelecommunications or cable
service, not to establish themselves as partial owners of or landlords over
sections ofthe pole.6

The Commission also proposes that for purposes of rate calculation each utility

develop a presumptive average number of attachers on one of its poles rather than

developing a pole-by-pole inventory (NPRM at 126). Sprint supported the Commission's

proposal, as did numerous other parties.7 The Commission also seeks comments on

whether a utility should be allowed to develop different presumptions for the urban,

suburban, and rural areas in its service territory (1 26) and Sprint argued that

development of such distinct areas or zones is appropriate and should be allowed. I

However the Electric Utility Coalition disagreed, stating that "While urban locations may

have more wires attached to their poles, there may in actuality be no more entities

attached to those poles, '" .,,9 Sprint disagrees. Perhaps the Electric Utility Coalition is

correct with regard to the number of entities providing electric service, but it is Sprint's

experience that more urban areas are clearly seeing more telecommunications carriers than

are suburban and rural areas. This variance is likely to last, at least for the foreseeable

future as competition, and thus the number of attachers, is likely to develop first in the

6 Comments of SBC ColllDlUDi<:ations, Inc. ("SBC"), filed September 26, 1997 at pp. 9-10.
1 See. e.g., MCI at pp. 15-16 and Comments of the National Cable Television Association, filed
September 26, 1997 at p. 21.
I See also. KMC at p. 7: .....KMC encourages the Commission to require utilities to establish separate
fresumptlons for different demographic areas."

Electric Utility Coalition at p. 7.
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more dense urban areas. Finally, as Sprint noted in its Comments, by creating only a

rebuttable presumption and by requiring the utility to provide telecommunications

carriers with the methodology and information used to develop these distinct areas, the

interests ofthose carriers in obtaining reasonable and nondiscriminatory rates will be

adequately protected.

Finally, Sprint objects to Tellgent's request that the Commission broadly define the

rights-ofway to which Section 224 grants access and to "... confirm that Section 224

provides access to those areas on building rooftops where utilities enjoy the right ofaccess

or use."lO

In the first place, the definition of right-of-ways under Section 224 is not an issue

in this proceeding. Rather, the Commission (~43) is seeking comments on whether to

adopt a specific methodology or formula to determine reasonable rates for rights-of-way.

In the second place, the arguments made by Teligent have already been placed in front of

the Commission and soundly rejected in the Local Competition Order:

We note that some commenters favor a broad interpretation of"pole, duct,
conduit, or right-of-way" .... We do not believe that section 224(t) (1)
IlW1dates that a utility make space available on the roofof its corporate
offices for the installation ofa telecommunications carrier's transmission
tower, .... The intent ofCongress in section 224(t) was to permit cable
operators and telecommunications carriers to "piggyback" along
distribution networks owned or controlled by utilities, as opposed to

10 Comments ofTeligent, L.L.C., filed September 26, 1997 at p. 2.
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granting access to every piece ofequipment or real property owned or
controlled by the utility. 1

The Commission should similarly reject Teligent's request in this proceeding.

Respectfully submitted,

SPRINT CORPORATION

~
J/' // /)

By: ~- C.!~~
Jay C. 'thley //>:
1850 M Street, N.W. ' /
Suite 1100
Washington, DC 20036
(202) 857-1030

Craig T. Smith
P.O. Box 11315
Kansas City, MO 64112
(913) 624-3065

Its Attorneys

October 21, 1997

11 In the Matter of Implementation ofL9cal Competition Provisions in the Telecommunications Act of
1996. CC Docket No. 96-98, First Report and Order, FCC 96.325, released August 8, 1996 ("I:&gl
Competition Order") at para. 1185.
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