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To: The Commission

REPLY COMMENTS
On Comments to Notice ofProposed RulemaJcingin wt Docket No. 97-197

as described in FCC 97-303 released August 25, 1997 '

The Ad-Hoc Association ofParties Concerned About the Federal CommunicaJions

Cotllmission Radiofrcquency Health and Safety Rules ("Ad~Hoc Association ll
) appreciates this

opPortunity to submit these REPLY COMMENTS to comments made by the COnceined

Communities 'and Organizations ("CeO"), dated October 8, 1997, andsubmiUed'as comments in

thi$ proceeding. The Ad-Hoc Association has members som~ ofwhom live near wireless

telecommunications facilities, have children which may attend schools near such&cilities, use

wirlJless hand held devices as part of their work or are otherwise exposed during thei" work to

wireless telecommunications facilities; accordingly, Ad-Hoc Association members have a di~

in~rest in this proceeding and are concerned that the procedures the Commission win adopt in
,

this rulemaking are appropriate and in the public interest regarding how the Commission will

process requests for relief from state or local jurisdiction actions or failures to act, and

re~pectfully submit these reply comments to the comments submitted by ceo.
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The Ad~Hoc Association ofPartiea Concerned About the Federal Communicinioll5

Commission Radiofrequency Health and Safety Rules ("Ad-Hoc Association") is in agreement

with many ofthe comments made by the Concerned Conununities and Org8nizations. C'CCO").

dated October 8, 1997, a.nd submitted in this proceeding. However, for some issues, ceo
suggests procedures which would inappropriately preempt local jurisdiction authority and

deeisions. Furthermore, while no doubt the jurisdictions and organizations comprising ceo are

concerned abOut worker safety matters, these were not fonnally addressed. even though the
,

points raised by ceo has bearing on the Commission's procedures for processing state and lOCal

ju~sdjction r~gulations and other decisions pertaining to radiofi'equency ("RF") worker health aad

safety programs. Points ofagreement, points needing further consideration, and points with

application to worker safety issues are discussed below.

A. roint. or alnement with ceo
A.I. The Commission may not preempt state or local jurisdiction decisiona becausec:oncen1S

ov~r RF emissions were raised during proceedings resulting in such decisions. This wouJd violate

First Amendtncnt free speech rights, and be contrary to the i-ntent of thepriniciple offed~ali.m,

the-;Constitution, statutes, findings In past case histories, and contrary to the intent of the Joint

Explanatory Statements to section 704 of the Telecommunications Act of 1996 Public Law "104..

104 ("TeAll) where from the above it is clear that Section 707 ofthe TCA never intended that

there may be no mention of concerns regarding llF emissions at proceedings pertaining to the

placement, construction, and modification ofpersonal wireless service facilities (CeO at 4

through 13, but with the Ad-Hoc Association objecting as noted below).

A.2', The Commission's attempt to remove leoal authority to monitor radiation fromconular

towers and other personal wireless service facility transmitters is inappropriate. The Commillion,

as \Veil as states and local govenunents are charged with protecting the public heaJth,-safety and

weI.tare. Aocordingly, the Commission should not unduly restrict enforcement ofthe exposure

limits set by the Commission - note ceo refers to lIemissionll limits, but the Cemml88ion has

issued exposure limits from whatever the SQurce(s) may be; it is assumed ceo meant lIexpolure"

limits. Comm~Tcial Mobile Radio Services (CMRS) licensing exemptions differe from operation
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RF expousre measurements and tocal governments need the ability to monitor and measure

e~posure.
,

A.:3. The Commission has no statutory basis to presume compliance with its RF exposure

gu·ideHnes. In addition, intended or predicted measurements may not occur in fact due to

nUfnCfOUS faetors which may change in time. Furthennore, past history provides examples of'

Commission licensees knowingly violating Commission rules - such as constructing without

permission and appropriate lighting, a tower transmission facility in airplane flight path near an

airport; other examples include misrepresentation to local governments a. determined the by

Ca~ifornia Public Utilities Commission (see Exhibits #2, 3,4, 5, and datalls in B.2, below).

A.~ Homeowner associations and other private entitites are not State or local iovernrnent

instrumentalities, and so to construe Section' 704 ofthe rCA u pertaining to the CoD1h\iSsion'l

bei~gab]e to preempt decisions by such entities would exceed the Commission's authority.

A.S! For a "fuw action It to be appealable to the Commission under 47 U.S,C. 332(c)(1)(B)(iv)

onelofthe conditions must be that it is an action otherwise would be directly appealable to a local

courrby a personal wireless services entity adversely affected by such final action or failure to act,

Thu~. for example, boards of zoning appeals may not be bypassed, since such board. are .n

inherent part ofa local government ~ whether directly or as a state entity performing a· service- in

behailfofloca) jurisdictions, and thus are not a part ofthe State court system, and the Conference

Conimittee Report only allows seeking relief from the Commission when the alternative wbuld·be·

seeking such r~lieffrom any independent state court. [Coni. Rep. NO. 458, 104th Congress 2d

Sess! page 209: (January 31, t996).

B. Points made by ceo needinl recODlidention:
I

B.l. 'Not average, but thigh end' ofwaiting time distribution should be considered when
,

eval$ting lffailure to act"
i

ceo suggests that decisions that take longer than the 'Ylrap time to process requesta

represent the IIbare m.inimum" criteria for even considera.tina the possibility there may have b~

'failure to act', ,However~ the II average" is near the center ~radiltributioo of waitinc tim.. to

mak<, a decision, so for the Commission to even consider opening a hearing to judge ifa State or
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loca):jurisdiction was responsible for a "failure to act" there must be a substantially longer waitina

time;claimed. The 'bare minimum' criteria for considering whether there may have been a "failure

to a.±t" should require the waiting time for the asserted 'failure to act' exeed thewaiting times of

95% of similar cases. Please note that in scientific studies evi4ence of an unusal eventtypically

requires showing the unusual event would be expected less than 5% ofthe time: if the usual

pro~esses had been occuring - the Commission should not consider a proceeding to decide if to

preetnpt state or local authority with any leu evidence.

B.2;CCO makes excellent points when giving reasons why RF exposure due to emission from

carner transmitters may exceed exposure limits.

The Ad-Hoc presents further examples from California and Pennsylvania to resent furtber

exaIhpJes indicating why it would be ill advised, and seemingly contrary to what the facti indicate.

to presume its.Ucensees will be in compliance, but rather the opposite a95umption might even be

mad~.
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had cancelled authorization ofthe site, thus resulting in construction apparently occuring at an .

unauthorized site.

Thus.:it appears ijell did not follow the regulations ofthe Township ofButlert State of

Pennsylvannia, the FAA, and of the Commission.

Details:

(1) Appears to the Ad·HCK A.lodatioD to nctl have followed theJ'qlilatioD' oftht

T0'rnlhip of Butler:

In a Compiaint"Civil-Equity suit [#93.50034, filed July 6. 1993, in Court ofCominon

PI~s in Butler County] Butler County, Pennsylvannia ("Complaint") reported that on January 21.

1991 the Butler County Board ofCommissioners denied a permit approval to Bell Atlantic for

loe_ring a wireless telecommunications facility in Butler County on property owned by the Eagle

Pru,ting Company (designated as Location #1 on FCC Radio Station Authorization Conn 489

attaphed). A s~rie5 of appeals followed, including an appeal ofButler CountY to the Supreme

.Court ofPennsylvania which it timely filed to appeal a decision ofMay 12, 1993, in substance.

ord!ring the grant ofthe permit approval. The appeal ofButler County to the Supreme Court of

Penflsylvannia: acted as a stay of the order to grant the appeal ("an automatic supersedas ofthe

dec~ion" ord~g to grant the appeal). The Complaint al!O notes that Bell had applied for a

builaing permit to construct a cormnunic:ations tower on the Eagle property)·bUt.ButJirTown:ship
" , .

den~ such request, for which Bell had taken no appeal (as ofdate ofthe Complaint).

Ne~ertheless, the Complaint. states,

liOn or about June 23. 1993, Bell Atlantic and/or Eagle Printing commenced construction

of t~e commutucations tower without a building pennit .a.nd without an approveddevelopmant.

On ~r about 1uly 6, 1993, Bell Atlantic and/or Eagle Printing Company throughlts agent, servants

.and or employees continued to build the communications tower with neither a buiJcfina permit nor
~. I

an approved commercial development plan. The erection ofathe communications tower without

a bultding permit and without an approved commercial plan is in direct violation ofthIJ ordinance

of tna Butler Township and the state Muncipalities Planning Code. II
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Thus, Bell appears to not have followed Butler Township ordinance or state law. in that it

began oonstIllcting a communications tower after abuilding permit had been denied, and after the

lan:~ use permit was denied and continued in a state ofdenial while an appeal process continued.

(1) Appear. to the Ad·Roe A.ad.doll to not have toUowed the regulatioDs of the

Fe"era) ConamuaiutioDs Commilsion:

.As it is understood the Commission requires its facilities to be constructed only after

pr~per permits are obtained, it appears Commission rules were also not followed.

In addition, it is of interest to note that a Commission report FCC Form 489, ExhibitNo.

t shows that ioriginally that 3 locations were granted under file: 04185-CL-92 ("the File") and

issued to Bell, with Location #1 bein~ it is understood, to be the facility for which .pmnit wu

d~ied to construct on the Eagle Printing property. It is also ofinterest that in a May 4, ·1992, on

Coinmission form 489, Bell appears to have reported cancellation ofthe Butler County site to the

Co;tnmission (Exhibit n); and it is ofespecial interest that in response to the question,

"Has applicant been denied state certification for the facilities proposed in thi,

application?",

that a: representive ofBeD answered, "No". However, at this time the denial ofBut1er

Co~nty Boatit ofCommissioners of this permit was in effect. Indeed, not only did Butler County

B~d of Commissioners deny the permit on January 21,1991, but the Court ofCommon Plea. or
Butler County reaffirmed this denial on May 26, 1992. Thus, it seems without basis that on May

4, i992 Bell should assert that no denial had occurred when the facts were otberwise~

Furthermore, when Bell did begin construction onts communications tower il did not .

afto.r it had explicitly reported cancellation ofthe site to the Commission. Thus, fonvhatever

r*ons, it appears that Bell (i) asserted to the Commission in a notice ofcan~tion,and uncler .

~ty offinc·and imprisonmem,.that none ofthe facilieaa1 the three locations in tl~eFile had

b~n denied certification, when in fact this was not so - since both denial of the buildinS permit .

and· land use pennit were in effect, and (ii) Bell subsequently did beain construction at a site which

it eVlier had reported cancellation to the Commission· and 50 at the time ofconstnlction had no

aut~orization for a communications facility at this site.
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(3) Appean to the Ad-Hoc. AlioeiaoDD to Dot have followed the relulatiou·ofthe

Fed.... Aviation AdminiitratioD C'PAA"):

~. aell so~ght construction approval from the Federal Aviation Administration elF-Mil) 1lIed'

January 20, 1990, as evidenced in a December 18, 1991 FAA Project Status Report (see Exhibit

xx:) lllhich sought from Bell an indication ofthe present status, since the FAA had notreecived

requ~ed notice of any construction, nor had received a request for extension or notice.of

abandonment., The status report, dated January 10, 1992. then records the project wu

abandoned.

Hence it appears as ifBell initiated construction in June 1993 after the FAA understood,
. .

the project had been abandoned. Thus, construction of the communications tower began without

pro~er notifications to the FAA - resulting in an apparent violation ofFAA regulations.
I

easc 12: Assertion that Bell Atlantic Mobile Systems {"DAMS") asserted it was malciDg

a tiling in behalf of a non-existing partnership

It seems a number of telecommunicatiOfls companies, including BAMS, reached a

settlement on .how they would form a partnership to share the market in the Pennsylvannia RSA·

#No. 6~ But partners, other than Bell, assert that the partnership had not been formed due to

dj~greements as to what the tenns of the proposed partnership included in comparison to that

agrt:ed to in the settlement. Yet the other parties assert that Bell continued to go forward to seek

a c~n8tnlction permit gramt "making filings in its own name 'on behalfot a noQ~existent

partnership. This, we submit cannot be countenanced by the FCC." [see FCC tile number·10913.

Cl~P-617-Bl ..89, filed December 20, 1990).

The ~ove companies to the petition to the Commission also assert that while DAMS

never did provide evidence oCthe existence oCthe partnership (since it did not exist) by a d.­

specified by the Conunission (April 6, 1990), the Commission nevertheless subscqu_ly

de.ignated 01" May 16, 1990. the "Partnership" as tentative selectee for a portion ofthe RSA in
, '

questionfor the seeking requests on behalf of a non..existent entity. Thus, it appears that the
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Commission, for some reason believed evidence was provid~d of the required partnership' when it

in fact it had not, and no partnership existed.

This eteample illustrates that not only have there been, for some reasons,appearem

ina(k:uracies of a. significant nature given to the Comrniision, but even when required Commission
I .

evidence is lacking. somehow the Commission is prepared to-act as ifit had such evidence.

Cue j)' Los Angeles Cellular Telephone, LACT appeared to the CalifcimiaPublic

Uti6ties Commission (CPUC) to have acted in what appeared to theCPUC in ways not in

acc9rdancewith regualations. An agreement was reached between LACT to pay th, ,CPUC over

$4Wllion. See details in Exhibit 4. In Exhibit 5 details ofnUmerous types ofactions' byLACT

that appeared; to the CPUC as possible violations are identified.

Calc t#'; 16 cellular telephone companies in California were found by the CPUC to

ap~r to ha~e.made actions that were possible violations, includins what appeared to the CPUC

as ~out 148 incolTeet or inconsisent statements to governmental bodies. See Exhibit #5. The

Commission IS urged to carefully review these cases.

Based on the above the Commission should conisder whether there is a serious problem

with its carriers following regulations. Ofpanlcular concern is Exhibit #4 and espeeiallyExhibit
, .

~ i '

#5. :"This is beCause not a single isolated case is described. but rather what almost appears like a

frequent occJrence, hopefully less than a majority ofthe time. The Ad-Hoc Aasociation caMot··

aec\'significant differences between the California market area and other parts ofthe c.ountTy that·

may"have caused the findings reported in the CPUC interim report. Rather, the Commiuion·, .

sh~id consiqer that it was only the investigative diligence of the CPUC that brough~ pi'obl~"to
" I ..

Iig~ which~ more than likely happenning in many parts ofthe nation· only state governments

ma~ _not, for $ome reason, be as diligent as the CPCU for searching out the types ofproblems

fouhci by the CPUC, but very likley there· since thClll is no fQlSOn" to assume the Califbrnia

mal-kct is that much different.
..

B.~ Other r~sons to expect out ofcompliance conditions are:

(1) While the Conunission talees note in OET Bulletin 65 that concern should be given to

nearby multistory buildings near tran8mitter~ yet the Commission does not include the closeness
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of tnultistory \,>uiJdings in its criteria. of when an environmental assessment is needed, as was

reclucsted by the Ad-Hoc Association in its Petition for Reconsideration ofthe FCC Rule and·

Order in FCC 96-326 (the Ad-Hoe Petition). Sinc:e typicaDy the horizontal beam is the most

powertUl, upper floors can receive high amounts ofexposure, as noted by the Ad-Hoc

AS$ociation at the Petition page 5~6. Thus, out ofcompliance conditions may occur without a

roUtine evaluation being made.

(2) ~y the Commission defining a "faQIity" as thosetransmitterscthat are "owned and

opCfrated" by!a single entity, this can result in transmitters ofmany different entities Oil a smile, .

.' roOf-top, and: all ~ust under the limit' for requirina all evaluation, ileverthelesscausing an out..of.. .

cOrllpliance condition,

(3) 'the Conunission decided that when an evaluation is required ofan entity, that it is

the;responsibUity ofthe entity to know what the total exposure is. However, Commission

licerisees have reponed they an~ unable to adequately do what the Commision'hai. required of

them. For exfimple, AT&T Wireless Services, Inc. eAT&T")sa.id in its Petition for

Reconsideration ofFCC 97-326 that, ttbecause of the lack of any central database, identifying

.Iiceflsee& ofn~arby transmitters or their operating power and li"equency may be very:difticult."
. '

. [At&T petition at 7]. Ukewise~ the Personal Communications Industry AIsociation ("PCJAII)

. sta1~ that determining the licensee ofnearby facilities will be difficult, and detenniningtheir

po~er and frQquoncy will bc nearly impossible [pCIA petition for reconsideration· ofFee.96-326
':' I

at 1~]. See b~th the AT&T and PCIA petitions in Exhibit 7, enclosed.

(4) Moreover, as noted, as antennas arc hidden in tlagpoles, church llteepl.. trees, and .

.oth. large ~ctures, it is further more difficult to identifY nearby taci.lities.

.(5) M~kini direct measurements may dramatically underestimate maximum exposure; .

Thi~ is because moisture in the air,especially raint can absorb radio:frequencyenergy,som order

to ~ake the required signal strength reach the outennost edge ofthe service area, the transmitter

poWer must be increased resulting in nearby structure. receiving a much greater exposure.
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This is an especial concern for communications workers who may be called upon to repair

trartsmitters in very humid weather conditions.

. A report by the National Aeronautics and Space Adinistration (NASA) indicates that up to

10 fold or more power may be needed in very rainy weather [see Exhibit 6 for details]. Usi'nI thel

effects of ram andbumid weather, the Commission should require predictions based on·

measurement$ in good weather to estimate how much greater exposure might be under the 'worst

cas~' weather conditions, and should certainly approve ofStates and lOcal jurisdictions So

req~l1nng.

(6) The Commission OEt Bulletin 65, and 65 A do not adequately address how exposure·

clU11increase due to reflection5 and ro-radiation. Therefore. facilitcs using these 5Ources'mayt'ind

they are in cOplpliance when they are not. Of particular concern are;

• Metal eyeglass frames· have been found to act as re-radiators, and under some conditions

increase exposure over 100 fold .. see article in Exhibit 8-1.

- Also, if persons are by a flat or comer metalsurfaoe that is·electricaJIy·conduetive,like

aluminum siding on a house, or a baby in a crib in a comer where on the opposite sides ofthe wall

are '8 reftigerator and large metal storage cabinet. E"posures can increase up to 16 fold or more '

in such corner setting - for reasonable worst caM conditions, this must be considered -see ExlUbit,
~ . .

8·2. 8..2b, 8·2c, as there you will see that the Environmental Protection Agency even notes thia

likely possibility.

- A1so~ when 2 or more people are olose togther, such as when communications workers

, maintain or in~1I transmitters, then the group can act like an antenna and increase exposure up to
, ,

2.5 fold under certain conditions. [See Exhibit 8..) for details,]

- Also; while some building materials may weaken RF &isnala, some buildings let almost all

ofibere sign~ strength in [See Exhibit9-A]. WhenwaUs are outside waDs then also, very tittle

weidcening of.signal may occur [See Exhibit 9-B, C). Indeed. sometimes the exposure levOl, inside

is gf:eater than outside due to reflections o1fwaIls. milTOrs [as noted in exhibits in 8-2]. or bending

of s~gnals around comers in a home can have the effect of the exposUll' being the same or more '

inside as outside (this happened for 30GA oftile measured poina for 900 MHz in a room on an
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out~ide waU. '(see Exhibit 9C). Furthermore, the wiring in a house, including that ofwire

teJephones (not wireless) can act as antenna. [see Exhibit 9D].' These effects ofexposute on

peq,le must be determined, ,or cstimatedas best as possible <and not ignored because a vory good

m~od is not yet available). Effects on thole using a wire phone with phone lines near where

thet~ are tranllmittcrs may be at especial risk, These conditions must be considered.

8.4i Because:ofall of the above:
I ' '

• The Bulletin #65 is inadequate. By specifying what methods and formulas will meet the,

corb.pliance r~quirement,the Conunission is establishing a rule, but only ofwhat is "sufficient" to

meet compliance. Because of the above considerations, OET Bulletin 65 is not adequate,and the '
, , ,

Co~mi5Sion should modify it. Also, this further justifies States and local jurisdietions maIdnB

more stringent'measurement and prediction criteria.

Gi~enall oftile above - the inadequate guidelines in OET Bultetin 65 and the likelihood of

cori1panies not following regulations, there is a strong justification for States and local

juri;sdicrions~ require their own·measurement and prediction schemes.

3. .Ofespecial concern, given the above is the health and safety ofcommunications workerJ 'who

serViCe this equipment. Given the above there appears a likley high risk that suCh worker. will.

exPerience ~cessive exposure. Moreover. the Commission has said in FCC 97.303- and in the
: . ~ .

0ET Bulletin: 65, that ifexposure averages are very high over the 6 minute averaging time. then '

workers can leave thea~ say work only 2 minutes ifc"P0sures are 3 fold ofthat allowed for 6

midutes. This is not practical. A worker high in the air or on a roof-top will feel mu~h
1 .

etl1~loyment pressure to keep working. AlIO,moving away and returning creates much clirttbhta I '

. wh~h is itaelfa hazard. The Commiuion must insist that the 6 minute eXposure be. based'upon
~ ,

cor~inuous eXposure.

In any case, given the above problems and instances of lack of compliance, a detailed

recc)rd keeping system is needed to monitor exposure levels ofworkers. The regulations of the
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,: i

Nuclear Regulatory Commission should be used, with appropriate modifications for RF exposure.
, , .

S~ Exhibit 10 for examples.

:, :

4, '~ceo siml>lifies too much when it presumes that all Section 704 does is to let the Commission .

se~exposure :limits and to let the States and local jurisdictions assure they are met; it 'states, .
, .

"The: Telecommunications Act of 1996 preserved and reafl"umed State ai1cJ J~

gO'~ernment's: tole regarding radio frequency radiaiton ftomceUular towers. In substanCe. the

CO~5sin se;ts the limits for such radiation and State and loCal governments can regulate cellular . ,

towers if emi~sionsexceed the levels prescn'bed by the Commission. II

, '

Ratheit~ States and local jurisdiction decisions may not be preempted by the Commission.
;

on the basis Of 47 U.S.C. 332(c)(7){B)(iv)-(v) when such decisions are

(i) not based upon "environmental effects", and 'fear' ofadverse hOaith effects .i. not an

envinmmental \effect, as recent courts distinguish between when scientific experts are needed to
. , .

identify lenvir~ental effects' v. when the public perspective results in fear, whether based on

real ~nvitonmental effects or not, and resulting losa of property values, and loss of offices or

hom. for the use for which they were purchased or rented.
;

, (ii) not based upon "environmental effecta" over which the Commiuion does not .have
. I

expertise or jurisdiction,

; (iii)~ would violate the Constitution or its amendments.. such as a 'taidng' under the
.: . .'

5th amendment; or.

: (iv) which are based upo~ protClCting the public health and safety duril18 the IIoperation" of

personal wirele.s service facilities.

;. Public Aar ofadverse health and safety e1feets dUe to radio frequency emissions from

.COmbssion fadili1ies. This subsection limits. under certain conditions, the seekina ofrelieftrom .
. . . !

theC~mmissioJ when a State or kx:aljurisdiction decision i.made "on the buisofthe'

tDyi""DIMBtalieft'ed.& (directly or indirectly) of radio frequency emissions... II Presumably.

Congfess decid,d that State and local jurisdictions lacked sufficient scientific expertise decisions
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based oil "environmental effects" over which the Commission has jurisdiction andscie~fic
,,

~ise may ~e preempted by the Commission.

C.9iher points:

When dcterrn4ungifa State or localjUrisdietion violated 47 U.S,C 332(eX7)(B)(iv) and when
~ i

heallh'8 the m*tter as in 47 U.S.C. 332(cX7)(B)(v), the Commission must only aet .. in an~ppeal

. capacity~ since it must beprc:aumed the state or local jurisidietion made proper·rquladmu. '-It

ma.y not retry ia case, or retry a legislative procees. This is because. lilt is weli-esti.blishec! that, Ii
" I' . .

an ~ercise ofthe police power, a zoning ordinanCe is presumed to be constitutionally'valid,' '[he'

. parjy attacki~ the ordinance beats the heavy burden of showing that th ordini~ ·is. c1ea11y .
~, ~ .

arbitrary amt ~easonable. having no substantial relation tathe public hoalth,. safety, ;mOral••'.or
, . .

general we~e." Clark v. WinnebagoCounty~ 817 P 2d.407~ 408 (7th Cir. 1987) [ciU",:Geldblatt

·V. 'F0wn oflie.mpstead, 369 U.S. 590, 396, 82 S.Ct. 987,991, 8 L.Ed.2d 130(1962); VilJa.~of

E~;c1jd v. Ambler'Realty Co., 272 U.S. 365, 39547 S.Ct. 114, 121. 71 L:.Ed. 303 0:926); Albery

v, Reddig, 718 F.2d 24S~ 251 (7th Cir. 1983)] '. .

.R$pectfully;yours,

....~~~
~ ",' '

• ,I I

.D~d Fichtdnborg

Spoke8~~ for· the A~";~()C AJsoci.ion of'Partiel Co~tnedAbout the Federal .
CqmmulUca~ons ComrmsslonRadioitcqucmy Health and Safety Rules et a1 . .
P:P,Box 7577 :' . .
O,.mpia, W~ 98S07~7571 . Tel: (206) 722~8306

Dated: Oet6ber 23, 1997

'-15-



i·· ." t

Exhibitl

1. Letters from federal a,gncncics

1. 1 FCC to Lucinda Grant indicating the fCC tJue:s not have expertise to evaluate heiIth studies,

and that citiz~ns should send su~h studies directly to the federal health agencies, as the .FCC

would not di..-ecLly Wlk. fuI' them to evaluate such Studies.

1.2 EllviroluneU.l.al PI u~t:!ctiun Agency ("EPA")

1,3. Food wid Drug Administration ("FDA")
I .. ..

1.4. O~'Upll.tional Health and Safety Administration ("OSHA")

1.5. NtlliuulU:ln:sti'tute of Occupational Safety and Health ("NIOSH")
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FEDERAL COMMUNICATIONS COMMJS$lON
WASHINGTON. D.C: 20554

January 23. 1997

Lucinda Grant
Electrical Sensitivity Network
P.O. Bo~ 4146
Prescott. AZ '86302

Dear Ms. Grant:

Your letter of Scr:ptember 19. 1996. to Reed E. Hundt. Chainntm of the Federlll
Communications Commission (FCC), was forwarded to this office for a response. Your letter
related the conc:::r.u jou have over the future proliferation of telecommunications servk~es And
the effect this may have on individuals who are' "electrically sensitive. tt

The FCC rec~ntly t4tlopted iUidelines for evaluating human exposure to radiofrequency (RF)
emis.sions from FCC-regulated telecommunications sources (61 Fed. Register 41.006, 1996).
These guidel¥1es wm-c:: based on IccommendatioD3 made to'th~ FCC by the various agencies of
the U.S. Government which are responsible for human health and safet}'. These agencies
include the ~nvironmental Protection Agency (EPA), the Food and Drug Administration
(FDA), the l'fational Instinlte for Occupational Safety and Health and the Occupational Safety
and Health Administration. All of these agencies have expressed their support for our
gUidelines and their appruprial\:uess for protecting humnn heCllth.

Since the FCC is not a health and safety agency, we have neither the jurisdiction or the
resources to ~ve.scisate the biologiC'.;tI1 effects you describe. We must rely upon the agencies
mentioned a~ove for advice and guidance in such areas. Therefore, if you have evidence for
harmful biological effeclS for which our guidelines do not provide protection, it ig appropriate
that you take; this up with the agencies mentioned above. particularly the EPA and the FDA.

I hope that this L."fonnation win he helpful. If you have any further questions.please write
this office directly, or you can call our RF lnformation Line at: (202) 418-2464.

Sincerely, Q
~1:tt~I~~7

Office of Engineering & Technology
Federal Conununications Commission

ce. R. Engelinan
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UNrTED STATES ENVIRONMeNTAL PROTEcnON ACENCV
WASHINGTON, D.C. 20460

~ 17 1997

Honorable a~~d E. Hundt
Chairman,: Federal communications CommiSlsion
19:1.9 l( s~eet., N. W.
Washinqto~, D. C. 20554

Dear Mr. Hundt:

In a letter of July 11 1996, you req~c.s'ted that the
'Envlronmen~al Protection Agency (EPA)" review an approach the
Federal C~mmunications commission (FCC) wae cQnslQerl~9 in
developing new radio frequency (~F) exposure qui~eline5. "This
apprQach incorporated elem.n~s of guidelines developed by both
~he AmeriOan National St~n~ard5 Institute, the Institute of
Eleeerical ana Electronic. ~n~incc~., Inc., ~n~ the National
Council ort Radiation 1=Jrotection and Measurements. In a July 25
letter", A4ministraeor S"r'owner· conour:t."'ed w1t:.h the FCC approach as
adequate ~o protect public health and indicated that it was
consistent with mnre 8xt.ansive Qommen1;:5 made in November 19!:l3.
In regulatiions issued in AUg-ust 1996, the FCC finalized this
approach based "n ~h. reoommendatiCJns ot .L:;FA and other tederal
health agencies.

since AdminiseratQr Browner's letter in JulYt some confusion
has arigp-n a~Q~t E~A'~ 8uppur~ tor the FCC's final RF exposur.
9Uidelines. This has occurred as a result of an October S~ 199~,

lett.r from Norbert Hankin of my s~af~ respondinq to ar. earlier
written re~uest from David FiQhtenherg of the Sta~e of
Washington, In his "letter, Mr. Han){in answers several deta.iled
questions agout the state ot the science on RT exposurp..
A.ppare.ntly~ Mr. Ha,ok.in's response has been incorrectly construed
as a departure troltl the Ad.min1.5trator' s position in ,july.

I wou~~ liKe to reiterate EPA'S su~port of ~h~ FCc'c final
RF .~po.ur~ guidelines issued in August as providing aaequate
protQetion 'of pUblic health.
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! hope that this clarifies any confusion that exists about
EPAls support for your gUideli.,nes ana I look forward to working
with your agency in the future.

sincerely yours,
O·"i""!".IAI.. C''-~ l'~ ' ..: .,.... ;.;: ''\4 ,,,,~" ...

M~lfb?'fii2~~1~
Ase1atant AdminiS~rator

tor Air and Radiation
Retyped with minor edi~5 by un 1

~rY .S:6101:~/16/97
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UNITED ST~TES ENVIAONMINTAL PAOTEC'nON ACleNcY
WASHINGTON. D.C. 20480

JUL Z51996

Honorable Rml E. Hundt
O' .',""SUI

Federal Communications Commission
1919 MStreet, N.W.
WMbin&M'\ DC 205$4

Dear Mr. Hundt
. "

. 1h8nk youfotyour 1ettc:r ofluly 1. 1996. BdvWugme that tho Pedera1
Comrmmi$ltions COmmission (FCC) is compledq the pocea ofupcladlll its radio
freq~:(RF) 'expoan pfclell~ aDd aking1h&t tho~PtoCectioD
Asaoy <EPA) teviewtbe PCC'.approach to deve1opb1lJM7W pideliaes.

. AJ you poiato~ In yuar.teu.. EPA COJIIPICDtod OIl I 1993 proposc:d rule 011 RF
exponre pideUnes and~~.tht FCC couidu~ cc;rtain "fc:aturu at:
the Nmo_ CooncD. on Radiation Prob=dioa ad M...... (NCltP) picIe1fDn
~tOQI with otbers reeommacW~by fJo AmcricaD Nadoal StlDdards tnsfrityde (AWSl)
and the ra.,ti11tte ofEleclricll ad PJeetroaioa &1...... IDe. (lBEk). The NatiOAll
lDsUtr.1Ic for OccupatioDal Safety ...HII1th (NIOSB). the Pood IDd Draa .A.dmiaistration •
(FDA). ad the OccapltianaJ Safety IDd Health AcbnhaisttatUm (OSHA)" comm.cated
OIl this prnposal and ~osecl addftioDI1 cb....

. AJ'I ret11lt of these COIIIIDeaD. you iDdi...t1batyea Itt OOAIidming aD IppI'OAbh .
that msponds to the recODlDlCl1datiOU·made by the EPA end by the othortedoral health .
and saf'C'CYiapnoila,mcOlPoratel e1t1DeDt1 from both ANSIII!EB uuI NCRP. and '.,
include,: 1) Idoption otlimits for1te1d ItreII8* PlI1 PO\VtI' density Umitl h..d 0J1 NCRP
~omm=dations (the A.NSJJIEBE and NCJlP limits are timi1ar up to 1500 MHz. above
wlLidlNQlP bas dUterIIltMPE limits): 2) adoption ofANSVIEEB limits fer loceU..,t
spcoi11c absorption nlt!! (SAR) (qafn. limn.. 10 NCRP); 3) det'erriaa adoptiOll ofthe
A'NSIIIEE£ radiated power cxcJusiCla. dausc pcadinS pouiblc fI.uure consicllqdon of a

"modificc1 wnion; 4) • oatcJ01i.Ga1 exolusiOil polley fbr cCl"Clin tranmdtters; aDd S)
endorsement ofmeuurement procedures 4escnoed in ANSI/1EBE C9S.3 and NCRP
Report No.. 119. .
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FCC-OET ~ao

We have r~viewed this ptOposalmd the document provided to US lhralljh the
lnterdepartment Radio Advisory Committee, ~CC Draft ofJuly 2, 1996, in the Matter of
Guidelines for Eva1~ting the P:D.vi!wLmentaI Effect! ofRadiofrequency Radiation".
This .new approacb is consistentwi1h our OODUDems made in. 1993 and addresses our
cancems about a4equatc FOt'ection ofpublic laalth. I commend you for tikinS this
action. Ii tI1~ are any questiON please tefer them to Mary T. Smitb, Db1dor. Indoor
Environment! Oivision, OfIice ofRad~oll aud1':Gdoor Air, 202·~~·9"o. .

I appreciate the.opportunity to express EPA's suppcrc for the FCC proposed plans,
. and look forward to conti:lluin8 cooperation betw~an our aaenc:ies. .

Si7;1cmly,
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UNITED STATES ENVIRONME~TAL PROTECTION AGeNCY

WASHINGiON,. D.C 20460

OFFICE OF
AlA ANO ~AC1ATJON

David fichtenberg
PO. Box 7577
Olympia, WA 98507-7577

Dear Mr. Fichtenberg:

Thank you for your E~mail letter of OctOber 2, 1996, that asks for clarifiCation of a
statement in the letter (July 25, 199u)lh>m Environmental Procection Ag~ncy (EPA)
Administrator Carol M. Brow'ner to Federal Communications Commission (FCC) Chairman Reed
E Hundt You request explanation ofthe statement, "this new approach is consistent with our
comments made in 1991 ~nd addresses our concerns ~bout It<h:quate protection of public health,"
with questions that pertain to acute thermal exposures, long·tenn (chronic) nonthermaJ expo~nres,

and specific abSQ1jJliun rate (SAR). .

The aforementioned letter was a response to a Mr. Hundt's request (July 1, 1996) that
EPA rl?Vlp.w the FCC's approach to developing new guidelines. The EPA discussion of the
orig.nal FCC Notice of Proposed Rulemaking, "Guidelines for Evalu,ating thp, Environmenta.l
Effeo;ts ufRadio frequency (KF) Radiation, ET Docket No. 93-62," resulted in recommendations
to the FCC (November 9, 1993) One ofrhoge recommendntions w"s that the FCC adopt the
exposure criteria recommended by the National Council on Radiation Protection and
Measurements (NCRP) in NeRP Repurt No. 86, "Biological Effects and Exposure Criteria for
Radio frequency Electromagnetic Fields," instead of the 199? ANSIJIEEE st~dard that was
originally proposed.

The FCC concluded Its rule-making activity in Augll"t !Q96, and ~d0pted RF rnc!i:J.tior.
exposure limits thaL are generally based on the NCRP guidelines as was recommended by EPA.
In addition the FCC specified (in the introduction to its Report and Order fCC 96..32(5) that the
maximum permissible exposure limits adopted are based on exposure criteria quantified in tenns
of specific IIbSiorption rate, and that the SAR Iimic is 4 watts per kilogram (WIkg).

EPA was very specltic in our 1993 comments regarding the sufficiency ofavailable
information (on the health effects of RF radiation) to provide: a ba~i:i for developing exposure
standards. In the context of those comments, the FCC's resulting rule that generally folIowecl the
NCRP guideiil'\os, and th~ FCC:) r;:xplicit statement that the limits adopted are based on the SAR
limi: of 4 W/kg, EPA believes that our concerns about adeQwue protection of public health were
addressed by the FCC The FCC does not claim that their new exposure gUidelines provide
protection for effects to which the 4W/kg SAR basis docs not apply
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A kty -.:um:lusion of EPA.'s Radio frequency .RadiatIOn Conference, Apri11993 (see
IISummary and Results of the April 26-27, 1993, Radio frequency Radiation Conference." \lnl 1·
Analysis of Panel Discussions, EPA Report 402~R-95-009, March J995) is that "There is
~llffir.jent information on thermal exposure/effects on which to b~e a standard. HrJWevt:I,

participants generally felt that more infonnation needs to be obtained on nonthennal effects"
This is reflected in EPA's November 1>JY3 comments to the FCC. These include the following;

"Wn.ile studies continue to be published describing biological responses to nonthermal
ELF-modulated RF radiation, the effects information is nor. )ieL )uffident to be used as a basis for
exposure criteria to protect the public against adverse human health effects. "

"It is clear that the adverse effect threshold of 4 Wikg is based on acute exposures

(measured in minutes or a few hours) that elevate temperature in laboratory animals including
nonhuman primates, and not on long-l~Im, low-level (non-thermal) exposure. Qmy a few chronic
exposure studies of laboratory animals and epidemiological studies of human populations hilve

.been reported The majority of these relatively few studies indicate no significant,health effects
are associated \\-;th chronic, low-lfNel exposure to RF radiation. This conclusion is telflpt:n::d by
the results of a small·number of reports suggesting potentially adverse health effects (cancer) may
exist (... ).

"The thesis that the 1992 ANSIIlEEE recommendations are protective ofall mechanisms
of interaction 10:; unwarranted because the adverse effects level iJl tIll:;: 1992 A.NSIlIEEE standard is
based on a thermal effect. "

"While there is general, although not unanimous, agrp.p.ment that the data base on low­
level, long-teIlll is insufficient to provid~ a basis for standards development, some contemporary
guidelines ~tfJte explicitly that their adverse-effect Icve::l is based on an increase in body
temperature(NRPB 1993). Furthermore they do no! claim that the exposure limits pmtect
against both thermal and nonthennal effects."

With ,this back.!!,'found estabiished, I will proceed to provide my responses to your other
que5tions.

Q. is It correct to conclude that the "adequate protection ofpublic health'l noted above. refers
to "protecting ag::linst thermally related effects in humans?'i

A. As I have IJftv iuu~ly noted, while there is suffiCient information on thermal
expo5ure/effect50n which to base a standard. the data base on low-level, long-term
exposure is insufficient to provide a basis for standards to protect the public against
adverse human health effects that may result from long~l~nn, nonthermal exposures Both
the NCRP and A..NSVIEEE standard5 are thermally based, and do no~ apply to chronic.
oomhl:nnal t:.\pusur~ situations. The statement retemng to 'tadequate protection" pertains
to thermally related effects.


