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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the matter of

Preemption of State and Local Zoning and
Land Use Restrictions on the Siting,
Placement and Construction of Broadcast
Station Transmission Facilities

)
)
)
)
)
)

MM Docket No. 97-182

~T2 8JW7
COMMENTS OF:

The County of Jefferson, State of Colorado
100 Jefferson County Parkway
Golden, Colorado 80419

The County of Jefferson, State of Colorado files these comments by and through the Jefferson
County Attorney's Office, by Claire B. Levy, Assistant County Attorney.

SUMMARY OF COMMENTS

Jefferson County, Colorado opposes the Petition for Further Notice of Proposed Rule
Making submitted by the National Association of Broadcasters and the Association for
Maximum Service Television for the following reasons, which will be set forth in more detail
herein:

1. There is no Congressional authority to preempt state and local land use authority over
broadcast station transmission facilities.

2. There has not been any showing of a need for federal preemption of local land use and
regulatory authority in order to carry out a federal interest.

3. The examples of obstacles cited in the Petition for Further Notice of Proposed Rule
Making are either isolated examples that have not been shown to create a nation-wide
problem, or the regulatory provisions at issue have been misrepresented to the Federal
Communications Commission.

4. The proposed rule would effect a total preemption of local regulatory authority,
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contrary to the portrayal of the rule as only a narrowly targeted policy.

5. The provision for alternative dispute resolution violates the right of local governments
and their residents to have access to the courts.

6. Local governments have important interests in siting issues that are not and cannot be
addressed by the Federal Communications Commission. Protecting these interests does
not conflict with federal interests.

FEDERAL AUTHORITY TO PREEMPT

State or local law can be preempted in either of two general ways. "If Congress
evidences an intent to occupy a given field, any state law falling within that field is preempted...
. If Congress has not entirely displaced state regulation over the matter in question, state law is
still preempted to the extent it actually conflicts with federal law, that is, when it is impossible to
comply with both state and federal law, ... or where that state law stands as an obstacle to the
accomplishment of the full purposes and objectives of Congress." California Coastal
Commission v. Granite Rock CompanY, 480 U.S. 572,581, 107 S.Ct. 1419, 1425,94 L.Ed. 2d
577 (1987). Preemption is neither warranted or justified under either principle set forth by the
Supreme Court.

Congress has not evidenced an intent to occupy the field of broadcast transmission
facilities to the exclusion of local regulation. The Telecommunications Act of 1996 ("the Act")
contains several specific references to preemption, none of which are applicable here. Section
253 of the Act creates authority to preempt state or local laws that create barriers to entry to the
market. This section does not apply to Digital Television broadcasters since only currently
licensed broadcasters were given licenses to broadcast DTV. In addition, the preemption
authority contemplated that the FCC would preempt local laws only on a case by case basis and
did not give broad rule-making authority to preempt across the board. Section 704 of the Act
creates a limited preemption of state and local regulations that impair the ability of mobile
communications providers to site facilities. This section does not apply to DTV. In short, the Act
is silent as to intent to preempt local regulatory authority that relates to siting and construction of
broadcast station transmission facilities.

If Congress had intended the FCC to preempt local land use authority it would have
clearly granted that authority. The section preempting land use regulation over mobile
communications facilities is instructive. The initial version of the Act completely preempted
local zoning authority. In the Conference Committee, this provision was deleted and replaced
with a carefully worded section that was the product of much negotiation. (Appendix 1 contains
a portion of the original bill and excerpts from the Conference Committee Report.) The process
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that produced the preemption language in Section 704 ofthe Act (47 U.S.C. 332(c)(7)) evidences
Congressional intent not to preempt local land use authority except in limited circumstances and
subject to very carefully prescribed limits. The legislative history indicates that Congress has
been protective of local land use authority when it has been given the opportunity to address the
issue directly.

The circumstances that led to limited preemption of land use authority over mobile
communications facilities are different than those that apply to broadcast station transmission
facilities (hereinafter referred to as "TV towers"). Mobile communications providers (hereinafter
referred to generically as "cellular facilities") will require in excess of 100,000 sites in widely
dispersed areas in order to provide basic coverage. Because of the large number of facilities
needed and the fact that they would have to be located throughout a jurisdiction, limited
preemption was perceived to be necessary to implement deregulation of cellular service. In
contrast, a very large area can be served by just one TV tower and TV broadcasters have a great
deal more flexibility in siting their facilities while still being able to provide adequate coverage.
This is evident from the fact that all of the commercially feasible television markets are currently
being served by television stations without the aid of federal preemption. Therefore, it is evident
that silence in the Act on preemption for TV towers indicates no Congressional intent to occupy
the field.

Preemption is not justified by the second principle: preemption based on an actual
conflict with federal law or where local law creates an obstacle to accomplishing the objectives
of Congress. The fact that there is no actual conflict between dual regulatory authority is again
evident from the fact that from the earliest days of TV broadcasting, local land use authority has
not interfered with the development of the industry. Federal regulations control allocation of
frequency, licensing conditions, interference concerns, areas of coverage, etc. Local regulations
control matters oflocal concern such as the location ofthe tower, environmental impacts,
setbacks from property lines, tower safety matters, etc. It is completely feasible to obtain local
zoning approval for a TV tower site and then apply for a construction permit from the FCC,
thereby complying with both sets of regulations. There is no inherent conflict between areas in
which federal regulation operates and matters of local control.

Local law is not creating an obstacle to accomplishing the objectives of Congress. The
NAB petition sites the rapid transition from analog to digital television and the shortage of
qualified contractors to construct TV towers as justification for federal preemption of local land
use and regulatory authority. The petition sites several examples, which will be discussed in
more detail below, to show why preemption is necessary. None of the examples cited have
resulted in an inability to meet the deadline for broadcasting DTV. In fact, according to the
FCC's fact-sheets and news releases, only two DTV construction permits have been applied for
to date. At a recent meeting of representatives from the television markets in which broadcasters
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are required to begin DTV transmission by May 1, 1999, only two of the entities had received
inquiries from television stations concerning locating DTV antennae. There is simply no
evidence that local regulations have or will impede the rapid transition to digital television.

The FCC has mandated DTV broadcasting in the top ten markets by May 1, 1999 and in
the next 20 markets by November 1, 1999. Therefore, of the 1400 existing TV towers (this
figure is found in the NAB petition on page 6), only a very small fraction of them are under
immediate time constraints. Local regulation appears to present a timing problem which can be
accommodated with foresight and planning. Local regulation does not create an actual conflict
between inconsistent requirements. Preemption of all state and local regulation nation-wide is
not justified simply to facilitate construction in ten locations.

Preemption of local laws and regulations should only be undertaken where there is clear
Congressional intent to preempt or where there is compelling evidence that local control is
impeding an important federal objective. There is no Congressional mandate to preempt local
control and there has been no evidence to date that the transition deadlines cannot be met as a
result of local regulations.

NO SHOWING OF NEED FOR PREEMPTION

The NAB Petition for Further Notice of Proposed Rule Making details the difficulties
faced by broadcasters due to the shortage of qualified contractors. This difficulty is based on
certain assumptions about the size of the needed facilities and the ability of existing towers to
support DTV antennae. Assuming, ar~uendo, that these assumptions are correct, the NAB
asserts that state and local regulation of tower siting and construction will compound the problem
and impede implementation of the roll-out schedule. This section of the Petition is based on
broad generalizations and assumptions. It lacks any specific example of a local regulation that
has or will impair the ability to construct DTV towers.

Given the fact that there have been only two applications for construction permits that
have been granted, it appears that a lack of timely planning by the television industry is the
source of perceived problems with implementing the FCC's timetable for transferring to DTV.
DTV has been under discussion since the early 90's. In Jefferson County, we began laying the
regulatory groundwork for the transition by developing a Telecommunications Land Use Plan in
1985, revised in 1993. The television industry could have begun planning for new tower
facilities early on, even though the specifications of frequencies and other technical matters had
not yet been resolved. Instead, it appears that the television broadcasters have waited until the
eleventh hour and have then resorted to a request for federal preemption before making any
serious attempt to fulfill the federal mandate.
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Local governments lobbied heavily for a rapid transition to DTV so that frequencies
currently used for analog TV could be reused for local public safety purposes and other
communications purposes. Local governments also have an interest in assuring that their
residents receive state of the art TV broadcasts. There is no reason for local governments to seek
to delay or obstruct transition to DTV.

The NAB Petition sites on pages 9 and 10 the requirements and restrictions it feels
obstruct construction of towers. They include requirements for environmental assessments, "fall
radius" requirements, inflexible co-location requirements, and tower marking and lighting
requirements. The Petition references local concern about interference with consumer
appliances, health effects of exposure to RF radiation, and the appearance of the towers. The
Petition also asserts that broadcasters are subject to protracted procedural machinations. All of
these requirements and concerns are legitimate areas of local interest that have a real and tangible
impact on residents in the vicinity oflarge TV towers. None ofthe requirements or concerns
cited will prevent the construction or modification of TV towers. None of the requirements or
concerns conflict with federal regulations or interfere with a TV broadcaster's ability to comply
with federal regulations. At most, they may require consultation with local government before a
site is selected, and they may require some time and expense to assure local governments that the
facility will be safe. Requiring broadcasters to be flexible in locating their facilities and to
demonstrate their safety does not constitute an insurmountable obstacle to federal goals. Federal
preemption of local laws is not warranted simply because compliance is burdensome.

JEFFERSON COUNTY, COLORADO'S BROADCAST TOWER REGULATIONS

The Petition, page 12, specifically sites a portion of the regulations of Jefferson County,
Colorado to support preemption. A close look at the regulation and an understanding of the
context of the regulation demonstrates that it is a reasonable regulation, related to local concerns,
which does not prohibit broadcasters from satisfying their needs.

All of the TV towers for the major networks and the majority ofFM radio stations that
serve the Denver metropolitan area are located on Lookout Mountain west of Denver in
unincorporated Jefferson County. In the 1940s and early 1950s, when broadcasters were
beginning to locate their towers, Lookout Mountain was a community that consisted mostly of
summer cabins. In1955 it was zoned for residential use. As roads improved and as the Denver
area has grown, those summer cabins have become year-round homes and additional homes have
been constructed. Now, Lookout Mountain is a developed residential community.

Jefferson County adopted a Telecommunications Land Use Plan ("the Plan") in 1985 and
revised the Plan in 1993. In both instances, the TV broadcast industry participated in the process
and accommodations were made to their interests. The basic focus of the Plan is to locate TV
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towers in areas that provide the best opportunities for screening, and to require TV stations to co­
locate on towers to the extent technologically feasible. The Plan also calls for consolidation of
uses onto as few towers as possible to prevent the visual clutter of multiple single user towers.
There are several mountains in unincorporated Jefferson County that currently have TV towers
on them. Some parts of these mountains are better than others for locating TV towers, and some
mountains are better than others from a land use perspective in terms of proximity to residences,
tourist attractions and other public uses, and in terms of visual prominence.

Many of the TV towers were erected on Lookout Mountain before the land was zoned for
residential use. Those towers do not conform to the zoning, and have the status of being legal
nonconforming uses. All legal nonconforming uses and structures in most jurisdictions,
regardless of type, are subject to the general limitation that the use may not be expanded or
enlarged. Because TV towers are different in nature from buildings or other structures, the
Jefferson County Zoning Resolution contains language to define explicitly what would constitute
an unlawful expansion of the use or structure. As with the Plan, representatives of the TV
broadcast industry participated in drafting these regulations. Although they did not consent to
the limitation on expansion, language was inserted in the regulation at their request in order to
provide operational flexibility. Specifically, alterations are allowed as necessary to conform to
safety regulations; existing antennas may be maintained or replaced with another antenna that
provides the same type of service; and new antennas may be added to a tower if the tower and
antenna together do not exceed 200 feet in height (because Lookout Mountain is already 2000
feet higher than the surrounding area, that height is sufficient for many purposes). These
limitations on expanding existing nonconforming towers were adopted with the express purpose
of requiring the TV tower owners to rezone the land in order to extend the useful life of the tower
with DTV service. The reason for this was so that Jefferson County could consider the proposed
location of the tower and determine whether efficient use of space was being made.

The NAB petition complains that the requirements to rezone for a TV tower are unduly
onerous. This characterization is based on a misperception of the regulation. The application
requires documentation on the design of the tower to demonstrate its structural integrity and
capacity, and demonstration that the NIER level will comply with the standard in OST-65 and
ANSI C95.1. Jefferson County requires the applicant to record a Letter ofIntent concerning
leasing excess space to other potential users. The regulation does not require the tower owner to
lease to another party. It simply requires good faith negotiation and rental at a reasonable charge.
At the request of the TV broadcast industry, the language in paragraph l.d.(3) of the NAB
Exhibit D was inserted that allows the owner to refuse to lease excess space if reasonable
business terms cannot be agreed upon. Applicants for rezoning for new towers must also
demonstrate that existing and approved towers cannot accommodate their equipment.

The requirements for rezoning require the applicant to demonstrate that no existing
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telecommunications site is available to accommodate the equipment. Lack of structural capacity,
interference concerns, and an inability to reach agreement on reasonable business terms are all
grounds for finding that no other site is available. The regulation does not create a specific
setback requirement. Instead it allows the applicant to demonstrate that the proposed setback is
sufficient to prevent ice-fall and debris from tower failure from falling onto occupied buildings.
The proposed tower also must be designed to accommodate multiple antennas if that is consistent
with the Telecommunications Land Use Plan so that Lookout Mountain and Mt. Morrison are not
further cluttered with single user towers.

The NAB petition characterizes these regulations a "complex" and offering "no guarantee
of success." This process is no more complex than the process to rezone for any other use. It is
legally impossible to guarantee success on a rezoning application because the Board of C<;lunty
Commissioners is required to consider each case on its merits and make a determination based on
the applicable criteria. If the applicant adheres to the recommendations of the
Telecommunications Land Use Plan and complies with the application requirements by
proposing a tower that makes efficient use of space and is located in an area close to other tower
uses, the applicant should have a good chance of success. Federal preemption is not justified
simply because local governments have independent concerns that are required to be addressed.
TV broadcasters should be required to comply with local safety, visual and compatibility
concerns.

THE PROPOSED RULE WOULD EFFECTIVELY PREEMPT ALL LOCAL
REGULATION

The NAB petition repeatedly characterizes the proposed rule as "narrowly targeted" and
asserts that it respects traditional areas of local land use interests. If local land use authority and
building permit processes are properly understood, it is clear that the proposed rule would
completely preempt local regulations.

The definition of a "reasonable period of time" to act on a request to place, construct or
modify a broadcast transmission facility is not reasonable. The proposed rule would allow
twenty-one (21) days to act on a request to modify an existing facility if no change in location or
height is proposed. This period of time is not sufficient to review structural drawings if outside
expertise is required. More importantly for Jefferson County's purposes, this would be a de facto
repeal of the provisions in the Zoning Resolution that prohibit additional antennas on
nonconforming towers. For most jurisdictions, a request to relocate an existing facility or
increase the height of an existing tower, and other cases covered by (a)(2) and (3) will require a
change in zoning or an amended conditional use permit. The proposed rule requires action
within thirty (30) days of the request. This period of time is far too short to allow for normal
staff review, review by other affected public agencies, statutorily required public notice, and
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other necessary review. In Colorado, rezoning cases must be heard by a Planning Commission
and the Board of County Commissioners, and at least fourteen (14) days notice of the hearing is
required. For very simple cases that do not require complex analyses or other technical review, it
takes approximately four (4) months to process the case to a decision. It is unreasonable to
expect review and decision on a request to rezone for telecommunications purposes in a shorter
period of time. Moreover, most jurisdictions could not legally act that quickly without violating
state law. Effectively, the federal government would be saying that building TV towers for DTV
is such an important national goal that the government must strip all local review and eliminate
the public notice and opportunity for input that is afforded to even the most benign land use
applications.

Although Jefferson County opposes altogether any preemption rule, if such a rule is
approved it should simply require local governments to process the request within the time frame
and according to the procedures that would normally apply to a request ofthat nature. It is
unworkable to impose federally mandated time limits on diverse local processes.

Local land use authority generally requires governmental entities to enact regulations to
protect the health, safety, welfare and prosperity of their residents. Usually, local governments
are required to adopt land use plans or master plans to provide long range plans for the layout
and development of the area. The objectives of these plans include lessening congestion on
roads, planning for orderly growth, protecting environmental amenities, ensuring compatibility
among adjacent land uses, and protecting the tax base. Applicable statutory authority for
counties in Colorado is attached hereto as Appendix 2. Three of the prime criteria for land use
plans and decisions are compatibility with surrounding land uses, conformance to general
community character, and aesthetic impact.

The NAB petition purports to propose a "careful and circumscribed" rule (page 28). It
purports to be sensitive to concerns about the FCC becoming a national zoning board (page 30),
and it purports not to eviscerate "traditional" land use regulations (page 30). In fact, the
proposed rule preempts all regulation based on any factor other than health and safety, and even
within these spheres it preempts regulation based on RF emissions. The preemption set forth in
paragraph (b)(2) of the rule preempts any land use, building or similar law that impairs the ability
of radio or television operators to construct or modify TV facilities UNLESS the regulation
relates to health or safety objectives other than those preempted by paragraph (b)(l) of the rule.
It is clear that this would preempt all regulation based on issues of compatibility, long range
master plans and aesthetic impact. This would preempt the local zoning regulations, so that if a
broadcaster determined that a residential neighborhood provided the optimum coverage or was
the least expensive location, local government would be powerless to interfere. There is no way
to describe the proposed rule other than as a complete preemption of local regulation.
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THE ADR PROVISION VIOLATES THE RIGHT OF ACCESS TO THE COURTS

The requirement for Alternative Dispute Resolution is probably unconstitutional as
interfering with the right of access to the courts. See Northern Pipeline Co. v. Marathon Pipe
Line Co., 458 U.S. 50, 84 (1982). This provision requires a state or local government to submit
to arbitration by an arbitrator selected by the FCC. This arbitrator would have the power to
invalidate a local law or regulation that conformed to all local constitutional and statutory
requirements. The rule does not provide for any access to the courts to hear such a dispute. It is
completely objectionable to allow disputes over the operation and effect of local laws and
regulations to be determined by anything other than an Article III court, particularly when the
local government has no role in selecting the arbitrator. Recourse to the courts must be allowed.

The Alternative Dispute Resolution provision also contains unreasonable and unrealistic
time requirements. It requires the arbitration to be completed within fifteen (15) days of receipt
of the applicants' request for arbitration. This period of time does not allow enough time to
prepare the record of testimony and evidence that was considered by the decision-making body
and it allows no time at all to prepare and present arguments to the arbitrator. It suggests that the
arbitrator will make a unilateral determination of whether the decision is supported by substantial
evidence and comports with the rule without the benefit of argument from either side. This
would violate the most fundamental due process requirements.

The standard set forth in paragraph (d) for an arbitrator to vacate a decision of a state or
local government is inconsistent with the provision for preemption. The standard requires the
Commission to vacate the local decision if it is "unsupported by the evidence in the record and
would, if allowed to stand, frustrate the federal interests set forth ... in paragraph (b)(2)(ii)." This
would allow any decision that frustrates construction of a TV tower to be preempted even if the
decision was based on non-preempted health and safety concerns.

RESPONSES TO SPECIFIC AREAS UPON WHICH COMMENT WAS REQUESTED

The Notice of Proposed Rulemaking requested comment on several specific issues. The
comments of Jefferson County, Colorado are as follows:

1. Should the preemption rule be limited to DTV construction and to radio station transmission
facility relocation (~16)? This question assumes there should be a preemption rule, which
Jefferson County opposes. If there is a preemption rule, the Commission should carefully craft it
so that only proposed towers with a commitment to carry DTV antennae would benefit from
preemption. The rule as proposed could allow speculative towers that are ostensibly designed for
DTV equipment but who have no firm commitment from TV broadcasters to benefit.
Preemption for radio stations should only be allowed if the station is proposed for the same tower

9



Comments of Jefferson County, Colorado
MM Docket No 97-182

as is proposed for the DTV.

2. Does local zoning regulation stand as an obstacle to implementation of the DTV conversion
(~16)? No. Please see above comments that address the absence of need for preemption. No
evidence has been offered that TV broadcasters have been or will be unable to implement timely
DTV. TV broadcasters should be required to take responsibility for planning such facilities with
enough lead time to allow for local regulatory approvals. Developers of every other sort of
facility are required to do that as well.

3. What should be the focus of the rule (~18)? If there is preemption, it should focus on areas in
which there is an actual conflict, such as requirements to ameliorate interference. The rule as
proposed purports to leave land use authority intact but in reality preempts it entirely.

4. What is the nature and scope of broadcast tower siting issues (~19)? The tower siting issues
considered by Jefferson County include aesthetics, compatibility of land uses, proximity to
residences and exposure to NIER, the availability of sites that serve multiple interests, promotion
of co-location to minimize the number of towers, and adequate setbacks to contain ice-fall and
debris from tower failure. The evidence of delays is anecdotal only. A rezoning request for a
broadcast tower on Mt. Morrison in unincorporated Jefferson County is currently being
considered by the Board of County Commissioners. The entire process will be completed in
seven (7) months, which corresponds to the typical rezoning case. Jefferson County has
reviewed zoning cases during the past nine years for three other facilities. One proposal,
Channel 14, took many months because the proposal was revised numerous times, there were
significant concerns about interference with public safety radio frequencies, and the extremely
large size and location of the proposal created substantial detrimental impacts. In contrast,
approval for the current Channel 2 facility was speedy.

5. Is the anecdotal evidence of difficulties representative of difficulties that will be faced in the
context of DTV build-out, and will existing laws impede adherence to the accelerated DTV
build-out schedule (~20)? It is not representative. In fact, the NAB petition did not cite to a
specific case associated with Jefferson County's regulations. Jefferson County will soon be
considering a proposal crafted by four of the TV stations in the market for a DTV tower. The
proposal has been crafted to conform to Jefferson County regulations. Difficulty adhering to the
accelerated DTV build-out schedule will be encountered only if TV broadcasters do not
adequately plan for local procedures.

6. What should be the scope of preemption (~21)? This has been previously addressed. An
accelerated schedule to convert to DTV was not intended to place federal interests above local
zoning interests, and should not become a vehicle to allow TV stations to impose enormous
tower structures on the landscape at the location most convenient for them. Preemption should
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not single out certain jurisdictions based on the size of their television market. All local
governments have the same interest in being able to implement their plans and regulations
regardless of the size of the television market.

7. Should the Commission preempt state and local RF emissions standards, and should the
Commission preempt aesthetic regulations (~22)? There has been no evidence that local RF
regulations are interfering with tower or antenna siting. With the adoption of a federal standard,
it will be easier for local governments to rely on the federal standard instead of trying to develop
their own. Aesthetic regulations should not be preempted. Aesthetic issues include such issues
as community character and compatibility. The federal government is not equipped to consider
such issues. These are issues that local governments are uniquely suited to consider. They do
not create an absolute obstacle to tower construction.

8. Comment on current procedures and what role should the Commission serve (~23)? The
comments have already addressed the difficulty with the time frames imposed by the proposed
rule. Any federally mandated time frame is unworkable because the time frame would have to be
superimposed on an entirely independent local process. The federal government would have to
specify nation-wide procedures for processing building permits and zoning cases in order to have
uniform time frames. Local governments do not deliberately delay action on permits and land
use cases. They act as expeditiously as possible given the complexity of the issues and the need
for public comment. The zoning resolution and land use plans are intended to assure that
important local issues are addressed. They are not intended to exclude broadcast towers.
Jefferson County does not believe the Commission should playa role in local siting issues.

Respectfully submitted this ~.'t day of October, 1997 by:

THE BOARD OF COUNTY COMMISSIONERS JEFFERSON COUNTY ATTORNEY
JEFFERSON COUNTY, COLORADO FRANK P. HUTFLESS, COUNTY

ATTORNEY

Claire B. Levy, Assistant Coun ttorney
100 Jefferson County Parkway, Suite 5500
Golden, Colorado 80419
(303)271-8960
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The Moran-Goodlatte amendment is
the only one that specifically prohibits

the F.C.C. from preempting
local zoning authority.

The HCran-Goodlatte amendment addresses the concern. of ehe
original Klug ecmmictee amendment, an~ .pee1f1~ally denies che
p.e.c. the authority tc override loeal 20ning authority.

PART A: Preempts the FCC from regulating the placement,
construction, moditication, or operation of facilities for the
provision of commercial mc~ile servi~es.

PART B; Leaves the regulation of radio-frequency emissions to the
F-C.C .. A concession to the industry's ccncer.n that this issue
will unreasonably stifle the industry's efforts to est~lish ~ew

antell:'.& sites.

PART C: Comes direc~ly fram the original Klug amen~en~ and
provides that a sta~e or locality does no~ p8rfor.m its zoning
functions arbitrarily and does not have the effect ot precluding
any mo~ile phone service from being established.

PART D: Gives mobile phone eompanies recourse in the federal
courts if chey are unsatisfied with che final decision of a local
government en their application for a antenna sice.

TBE c:eRE DIPPJm!D1'O BBDBD THB KOUll.. C:OOJ)LAIfl!!: .aKIiDIm!D1T AND
ODJD.~s ts ~"%%Q1:tLY DIS:

Moran-Goodlatte specifical~y prohibits the FCC frcm
undertakins the rulemaking that could preempt local goverttmene
from regula~ing the plac~, construction, modification. or
operation of cellular towers.

No~ only does the original Klug amendment in the bill give
the F.e.c. this authorization, but ~. PCC 1. DGV a f&W weeks
away :!:c:= a proposed %'\Ii_king em tile plac:emea.t o! ~ile
rmtazu::aa. sites WI'1'J[O'a'l' L3QIS~T!VB A.'I:J'1'!!D:aITY! That is why it very
important for Congress to.specifically deny the p.e.c. this
authoricy and ~he Moran-Goodlatte amendment does just that .

.Issues that concern t~e construction of antenna towers and
eommunicacions racilicies are properly wi~hin the jurisdic~ion of
local zoning law. The Moran-Goodlatte amendment 18 endorsed by
the National Association of Counties, National League of Cities,
U.S. Conference of Mayors, and the American Planning AsBociacion
and many local jurisdictions who have contacted out o~fiees this
week.

Fer more information call Paul Cullen vieh Rep. Moran
(x54316) office or Ben Cline wieh ~ep. Goodlatte (xS5431).
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[Congressional Record: January 3l, 1996 (House)]
[Page Hl078-Hll36]
From the Congressional Record Online via GPO Access [wais.access.gpo.gov]
[DOCID:cr31ja96-113]

CONFERENCE REPORT ON S. 652, TELECOMMUNICATIONS ACT OF 1996

Mr. BLILEY submitted the following conference report and statement on
the Senate bill-eS. 652) to provide for a pro-competitive, deregulatory
national policy framework designed to accelerate rapidly private sector
deployment of advanced telecommunications and information technologies
and services to all Americans by opening all telecommunications markets
to competition, and for other purposes:

Conference Report (H. Rept. 104-458)

The committee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (S.
652), to provide for a pro-competitive, de-regulatory
national policy framework designed to accelerate rapidly
private sector deployment of advanced telecommunications and
information technologies and services to all Americans by
opening all telecommunications markets to competition, and
for other purposes, having met, after full and free
conference, have agreed to recommend and do recommend to
their respective Houses as follows:

That the Senate recede from its disagreement to the
amendment of the House to the text of the bill and agree to
the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment, insert the following:

SECTION l. SHORT TITLE; REFERENCES.

(a) Short Title.--This Act may be cited as the
"Telecommunications Act of 1996' I.

(b) References.--Except as otherwise expressly provided,
whenever in this Act an amendment or repeal is expressed in
terms of an amendment to, or repeal of, a section or other
provision, the reference shall be considered to be made to a
section or other provision of the Communications Act of 1934
(47 U.S.C. 15l et seq.).

SEC. 2. TABLE OF CONTENTS.

The table of contents for this Act is as follows:

Sec. 1. Short title; references.
Sec. 2. Table of contents.
Sec. 3. Definitions.

TITLE I--TELECOMMUNICATION SERVICES

Subtitle A--Telecommunications Services

Sec. 101. Establishment of part II of title II.

"Part II--Development of Competitive Markets

1 of 179

"Sec. 251. Interconnection.
-'Sec. 252. Procedures for negotiation, arbitration, and approval of

agreements.
'~Sec. 253. Removal of barriers to entry.
-'Sec. 254. Universal service.
'~Sec. 255. Access by persons with disabilities.
"Sec. 256. Coordination for interconnectiv- ity.
-'Sec. 257. Market entry barriers proceeding.

CD
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'-Sec. 257. Market entry barriers proceeding.
-'Sec. 258. Illegal changes in subscriber carrier selections.
"Sec. 259. Infrastructure sharing.
-'Sec. 260. Provision of telemessaging service.
"Sec. 261. Effect on other requirements."
Sec. 102. Eligible telecommunications carriers.
Sec. 103. Exempt telecommunications companies.
Sec. 104. Nondiscrimination principle.

Subtitle B--Special Provisions Concerning Bell Operating Companies

Sec. 151. Bell operating company provisions.

'-Part III--Special Provisions Concerning Bell Operating Companies

'-Sec. 271. Bell operating company entry into interLATA services.
-'Sec. 272. Separate affiliate; safeguards.
'-Sec. 273. Manufacturing by Bell operating companies.
"Sec. 274. Electronic publishing by Bell operating companies.
"Sec. 275. Alarm monitoring services.
"Sec. 276. Provision of payphone service.' I

TITLE II--BROADCAST SERVICES

Sec. 201. Broadcast spectrum flexibility.
"Sec. 336. Broadcast spectrum flexibility."
Sec. 202. Broadcast ownership.
Sec. 203. Term of licenses.
Sec. 204. Broadcast license renewal procedures.
Sec. 205. Direct broadcast satellite service.
Sec. 206. Automated ship distress and safety systems.
-'Sec. 365. Automated ship distress and safety systems.' ,
Sec. 207. Restrictions on over-the-air reception devices.

TITLE III--CABLE SERVICES

Sec. 301. Cable Act reform.
Sec. 302. Cable service provided by telephone companies.

"Part V--Video Programming Services Provided by Telephone Companies

"Sec. 651. Regulatory treatment of video programming services.
'-Sec. 652. Prohibition on buyouts.

[[Page H1079]]

-'Sec. 653. Establishment of open video systems."
Sec. 303. Preemption of franchising authority regulation of

telecommunications services.
Sec. 304. Competitive availability of navigation devices.
--Sec. 629. Competitive availability of navigation devices. ' ,
Sec. 305. Video programming accessibility.
-'Sec. 713. Video programming accessibility."

TITLE IV--REGULATORY REFORM

Sec. 401. Regulatory forbearance.
"Sec. 10. Competition in provision of telecommunications service."
Sec. 402. Biennial review of regulations; regulatory relief.
"Sec. 11. Regulatory reform."
Sec. 403. Elimination of unnecessary Commission regulations and

functions.

TITLE V--OBSCENITY AND VIOLENCE

Subtitle A--Obscene, Harassing, and Wrongful Utilization of
Telecommunications Facilities

2 of 179

Sec. 501. Short title.
Sec. 502. Obscene or harassing use of telecommunications facilities @:
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Sec. 502. Obscene or harassing use of telecommunications facilities
under the Communications Act of 1934.

Sec. 503. Obscene programming on cable television.
Sec. 504. Scrambling of cable channels for nonsubscribers.
"Sec. 640. Scrambling of cable channels for nonsubscribers."
Sec. 505. Scrambling of sexually explicit adult video service

programming.
"Sec. 641. Scrambling of sexually explicit adult video service

programming. ' I

Sec. 506. Cable operator refusal to carry certain programs.
Sec. 507. Clarification of current laws regarding communication of

obscene materials through the use of computers.
Sec. 508. Coercion and enticement of minors.
Sec. 509. Online family empowerment.
"Sec. 230. Protection for private blocking and screening of offensive

material. ' t

Subtitle B--Violence

Sec. 551. Parental choice in television programming.
Sec. 552. Technology fund.

Subtitle C--Judicial Review

Sec. 561. Expedited review.

TITLE VI--EFFECT ON OTHER LAWS

Sec. 601. Applicability of consent decrees and other law.
Sec. 602. Preemption of local taxation with respect to direct-to-home

services.

TITLE VII--MISCELLANEOUS PROVISIONS

Sec. 701. Prevention of unfair billing practices for information or
services provided over toll-free telephone calls.

Sec. 702. Privacy of customer information.
"Sec. 222. Privacy of customer information."
Sec. 703. Pole attachments.
Sec. 704. Facilities siting; radio frequency emission standards.
Sec. 70S. Mobile services direct access to long distance carriers.
Sec. 706. Advanced telecommunications incentives.
Sec. 707. Telecommunications Development Fund.
"Sec. 714. Telecommunications Development Fund. I I

Sec. 708. National Education Technology Funding Corporation.
Sec. 709. Report on the use of advanced telecommunications services for

medical purposes.
Sec. 710. Authorization of appropriations.

SEC. 3. DEFINITIONS.

-

3 of 179

(a) Additional Definitions.--Section 3 (47 U.S.C. 153) is
amended--

(1) in subsection (r)--
(A) by inserting "(A)" after "means"; and
(B) by inserting before the period at the end the

following: "~I or (B) comparable service provided through a
system of switches, transmission equipment, or other
facilities (or combination thereof) by which a subscriber can
originate and terminate a telecommunications service' '; and

(2) by adding at the end thereof the following:
"(33) Affiliate.--The term 'affiliate' means a person that

(directly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with,
another person. For purposes of this paragraph, the term
'own' means to own an equity interest (or the equivalent
thereof) of more than 10 percent.

"(34) AT&T consent decree.--The term 'AT&T Consent Decree'
means the order entered August 24, 1982, in the antitrust
action styled United States v. Western Electric, Civil Action

GJ
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attachment rate prescribed by the Commission pursuant to the
fully allocated cost formula.

Finally, the new provision requires that whenever the owner
of a conduit or right-of-way intends to modify or to alter
such conduit or right-of-way, the owner shall provide written
notification of such action to any entity that has obtained
an attachment so that such entity may have a reasonable
opportunity to add to or modify its existing attachment. Any
entity that adds to or modifies its existing attachment after
receiving such notification shall bear a proportionate share
of the costs incurred by the owner in making such conduit or
right-of-way accessible.
Conference agreement

The conference agreement adopts the Senate provision with
modifications. The conference agreement section 224 of the
Communications Act by adding new subsection (e) (1) to allow
parties to negotiate the rates, terms, and conditions for
attaching to poles, ducts, conduits, and rights-of-way owned
or controlled by utilities. New subsection 224(e) (2)
establishes a new rate formula charged to telecommunications
carriers for the non-useable space of each pole. Such rate
shall be based upon the number of attaching entities. The
conferees also agree to three additional provisions from the
House amendment. First, subsection (g) requires utilities
that engage in the provision of telecommunications services
or cable services to impute to its costs of providing such
service an equal amount to the pole attachment rate for which
such company would be liable under section 224. Second, new
subsection 224 (h) requires utilities to provide written
notification to attaching entities of any plans to modify or
alter its poles, ducts, conduit, or rights-of-way. New
subsection 224(h) also requires any attaching entity that
takes advantage of such opportunity to modify its own
attachments shall bear a proportionate share of the costs of
such alterations. Third, new subsection 224(i) prevents a
utility from imposing the cost of rearrangements to other
attaching entities if done solely for the benefit of the
utility.

section 704--facilities siting; radio frequency emission standards

Senate bill
No provision.

House amendment
Section 108 of the House amendment required the Commission

to issue regulations within 180 days of enactment for siting
of OMS. A negotiated rulemaking committee comprised of State
and local governments, public safety agencies and the
affected industries were to have attempted to develop a
uniform policy to propose to the Commission for the siting of
wireless tower sites.

The House amendment also required the Commission to
complete its pending Radio Frequency (RF) emission exposure
standards within 180 days of enactment. The siting of
facilities could not be denied on the basis of RF emission
levels for facilities that were in compliance with the
Commission standard.

The House amendment also required that to the greatest
extent possible the Federal government make available to use
of Federal property, rights-of-way, easements and any other
physical instruments in the siting of wireless
telecommunications facilities.
Conference agreement

The conference agreement creates a new section 704 which
prevents Commission reem tion of local e
dec~s~ons and reserves t e aut or~ y 0
governments over zon~ng an a se ma ters exce t in the
l~m~ted circumstances set orth in t e con erence agreement.

®
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The conference agreement also provides a mechanism for
judicial relief from zoning decisions that fail to comply
with the provisions of this section. It is the intent of the
conferees that other than under section 332(c) (7) (B) (iv) of
the Communications Act of 1934 as amended by this Act and
section 704 of the Telecommunications Act of 1996 the courts
shall have exclusive jurisdiction over all other disputes
arising under this section. Any pending Commission rulemaking
concerning the preemption of local zoning authority over the
placement, construction or modification of CMS facilities
should be terminated.

When utilizing the term "functionally equivalent
services" the conferees are referring only to personal
wireless services as defined in this section that directly
compete against one another. The intent of the conferees is
to ensure that a State or local government does not in making
a decision regarding the placement, construction and
modification of facilities of personal wireless services
described in this section unreasonably favor one competitor
over another. The conferees also ~ntend that the phrase
"unreasonably discriminate among providers of functionally
equivalent services" will rovide localities with the
flexibilit to treat fac1 ~t~es 1 ferent visual,
aesthetic, or safety concerns diff he nt
perm1tte un er genera y aptlicable zoning requirements even
it those faci11t1es prov~de unctionall e ivale . s.
For example, the con erees 0 not ~ntend that if a State or
local government grants a permit in a commercial district, it
must also grant a permit for a competitor's 50-foot tower in
a residential district.

Actions taken by State or local governments shall not
prohibit or have the effect of prohibiting the placement,
construction or modification of personal wireless services.
It is the intent of this section that bans or policies that
have the e ersona W1re ess s
ac~ it1es not e a owed and that C1S10ns e a

case- v-case basis.
Under subsection (c) (7) (B) (ii), decisions are to be

rendered in a reasonable period of time, taking into account
the nature and scope of each request. If a request for
placement of a personal wireless service facility involves a
zoning variance or a public hearing or comment process, the
time period for rendering a decision will be the usual period
under such circumstances. It is not the intent of this
provision to give preferential treatment to the personal
wireless service industry in the processing of requests, or
to subject their requests to any but the generally applicable
time frames for zoning decision.

~
The phrase "substantial evidence contained in a written

record" is the traditional standard used for judicial review
of agency actions.

The conferees intend section 332(c) (7) (B) (iv) to prevent a
State or local government or its instrumentalities from
basing the regulation of the placement, construction or
modification of CMS facilities directly or indirectly on the
environmental effects of radio frequency emissions if those
facilities comply with the Commission's regulations adopted
pursuant to section 704 (b) concerning such emissions.

The limitations on the role and powers of the Commission
under this subparagraph relate to local land use regulations
and are not intended to limit or affect the Commission's
general authority over radio telecommunications, including
the authority to regulate the construction, modification and
operation of radio facilities.

The conferees intend that the court to which a party
appeals a decision under section 332(c) (7) (B) (v) may be the
Federal district court in which the facilities are located or
a State court of competent jurisdiction, at the option of the
party making the appeal, and that the courts act

09/22/9709:43:00



http://thorplus.lib.pur...r31ja96.dat.wais;7=%00; http://thorplus.lib.purdue.edu:810...96Jecord/cr31ja96.dat.wais;7=%00;

expeditiously in deciding such cases. The term "final
action" of that new subparagraph means final administrative
action at the State or local government level so that a party
can commence action under the subparagraph rather than
waiting for the exhaustion of any independent State court
remedy otherwise required.

with respect to the availability of Federal property for
the use of wireless telecommunications infrastructure sites
under section 704(c), the conferees generally adopt the House
provisions, but substitute the President or his designee for
the Commission.

It should· be noted that the provisions relating to
telecommunications facilities are not limited to commercial
mobile radio licensees, but also will include other
Commission licensed wireless common carriers such as point to
point microwave in the extremely high frequency portion of
the electromagnetic spectrum which rely on line of sight for
transmitting communication services.

[[Page H113S]]

section 70S--mobile service direct access to long distance carriers

Senate bill
Subsection (b) of section 221 of the Senate bill, as

passed, states that notwithstanding the MFJ or any other
consent decree, no CMS provider will be required by court
order or otherwise to provide long distance equal access. The
Commission may only order equal access if a CMS provider is
subject to the interconnection obligations of section 251 and
if the Commission finds that such a requirement is in the
public interest. CMS providers shall ensure that its
subscribers can obtain unblocked access to the interexchange
carrier of their choice through the use of interexchange
carrier identification codes, except that the unblocking
requirement shall not apply to mobile satellite services
unless the Commission finds it is in the public interest.
House amendment

Under section 109 of the House amendment, the Commission
shall require providers of two-way switched voice CMS to
allow their subscribers to access the telephone toll services
provider of their choice through the use of carrier
identification codes. The Commission rules will supersede the
equal access, balloting and prescription requirements imposed
by the MFJ and the AT&T-McCaw consent decree. The Commission
may exempt carriers or classes of carriers from the
requirements of this section if it is consistent with the
public interest, convenience, and necessity, and the
provision of mobile services by satellite is specifically
exempt from this section.
Conference agreement

The conference agreement adopts the House provision with
modifications as a new paragraph (8) of section 332 of the
Communications Act. Specifically, no CMS provider is required
to provide equal access to common carriers providing
telephone toll services. However, the Commission may impose
rules to require unblocked access through the use of
mechanisms such as carrier identification codes or toll-free
numbers, if it determines that customers are being denied
access to the telephone toll service provider of their
choice, and such denial is contrary to the public interest,
convenience, and necessity. The requirements for unblocked
access to providers of telephone toll service shall not apply
to mobile satellite services unless the Commission finds it
to be in the public interest.

1750f179
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tions to mean virtually nothing. The That is the huge accomplishment of PUtel" 'or long' distance or software :0'
only time they raise them Is when they this bUI. It is a very important aceom- whatever· high technology indUtr:
can use them 8.8 an excuse to get the plishment, and I think it is something' that they seek to make their forttitie
suPerhighway, as the gentleman from we can all be proud of. in. '.' . -?.'.:.:
North carolina said, for free. I do not There-iLre several other issues this In addition."we ensure diversitr~:'W
think that my friend from Louisiana .bill deals' with. Like many good bills, ensure that consumers a.regoinr;-1;
believes tha.t that public interest this Is not a perfect bill. I think we have choiceS..There will be tWo~~
standa.rd will ever. be amounting' to hav&:aw8.)'B to gO making sure that the at a minimum to almost every'-s1!i&"l
mUCh. It"is simply a flag they w8.V'esoInlierneto-is' proteeted under ·this b1ll. 1 home in the country, each wlr¢'

·'theyc8.n get this forf~.l .• ' "~',:,\::;,:,··:rc'.tbiri'k·i:'YV8·f.ended'uPwith·.~be 'wrong .. ' perform every single one. of:
Mr. BLILEY. Mr. Speaker,.how••mtich·, 8\'.&n~t:or1'ridecen~:'1.thinli::'we ~!~':.~l'}rio~:~w·ln· thee!. -

time do I have remaJning?' ..-. to 'make sure that the FCC does not .pantes,"Wb1eha180 have the. {.
The SPEAKER pro tempore (Mt. havea'role in regulating the Internet. do' so, we" are going to havei~>, lit

HAYWORTH). The gentleman from Vfi- I think that the gentleman from Texas. t1on.wh~ch t.he smallest col-n~B
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