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October 30, 1997

BY BAND DELIVERY
Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

RE: Notice of Proposed Rulemaking - MM Docket No. 97-182

Dear Mr. Caton:

Transmitted herewith, on behalf of Anthony 1. Fant, Fant Broadcasting Company of Ohio,
and Fant Broadcasting Company ofMassachusetts, are an original and 11 copies of "Comments"
in the above-captioned proceeding. The number of copies provided are to ensure that each
Commissioner will receive a personal copy. The enclosed original bears a facsimile signature.
The copy bearing the original signature will be filed tomorrow.

Should there be any questions regarding this matter, please contact the undersigned
counsel.

Sincerely,
FLETCHER, HEALD & HILDRETH, P.L.e.

Enclosures

Richard Estevez
'-Q;UJ,O:rel for Anthony J. Fant, Fant Broadcasting Company
of Ohio, and Fant Broadcasting Company of Massachusetts
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Office of the Secretary
Federal Communications Commission
Washington, D.C. 20554

Re: Comments of Fant Broadcasting Co.
Notice of Proposed Rale MakiDg
MM Docket No. 97..181

Dear Sirs:

We represent Pant Broadcasting Co. (Fant) and have been requested to submit comments
on their behalf in support of the petition for rulemaking which seeks to preempt local zoning and.
land use restrictions on the siting, placement and construction of broadcast station transmission
facilities. We have represented Pant for several months in obtaining the necessary loca11and use
approvals to consCruct the transmission tower for new television station WAQF-TV, serving
Batavia, New York (FCC Construction Permit No. BCPT.950320KO). We are making these
comments based upon our experience representing Fant. as well oW' extensive experience with
zoning and environmental impact review compliance in New York State.

Through these comments it is intended that the Commission will benefit from our
expertise and understand the obstacles New York laws present to the efficient construction of
broadcast transmission facilities. We are one ofthe leading environmental and. land use law firms
in New York. We represent a wide range of large and small companies, public utilities,
telecommunications providers, municipalities and environmental organizations on land use and
environmental pennitting measures. We areparticularly experiencedwith issues ofenviro1UD.ental
impact review. It is from that experience that we are able to note that the benefits of zoning and
environmental impact review are often lost when applied at the local level to broadcast
transmission facilities. What should be a rational planning exercise often becomes a tangle of



Zonina and Environmental Review in New York

To appreciate the need for Federal preemption of siting issues, it is necessary to
understand the legal framework in New York and how it is often applied in practice.

politics driven by emotional pleas, and results in extraqrdinary delays which only serve to hinder
the national policy of establishing a system of free broadcast services.
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New York is a very strong ''Home Rule" state. There is no zoning or planning at the
State level. There is also very little planning at the County level. Virtually all land use decisions
are reserved to cities, towns and villages through local zoning. Municipalities' authority to adopt
zoning derives from state law which establishes the broad parameters of traditional Euclidian
Zoning. However, each municipality adopts its own zoning code and there are significant
differences in the codes. More importantly, zoning is administered by local Plaming Boards and
Zoning Boards ofAppeal composed of lay citizens. The expertise oflocal boards varies widely.
Many are unfamiliar with complex legal and technical issues and are uncomfortable dealing with
controversial projects. This contributes to widely disparate results.

Zoning laws are only half of the equation. A larger issue is presented by the State
Environmental Quality Review Act ("SEQRN' N.Y.S. Environmental Conservation Law, Article
8). SEQRA is 11lodelled after the National Environmental Policy Act (''NEPAli), 42 U.S.C. Sec.
4321 m~ As applied to transmission towers, every approval by a local board under a zoning
code is subject to review under SEQRA. This requires the local board to examine the potential
effects of the project on the environment. If the board determines that there is a potentially
significant adverse impact on the environment, then an Environmental Impact Statement ("EIS")
must be prepared. This is an expensive and time-conswning process which, in order for a project
to be approved, must result in a finding by the board that from among the various alternatives,
the chosen project minimizes or avoids the identified adverse environmental impacts to the
maximum extent practicable "consistent with social, economic and other essential considerationsll

•

(N.Y.S. Environmental Conservation Law §8-0109(8)].

The Effect on Transmission Towers

SEQRA is an invaluable planning tool. Like NEPA, SEQRA works like a tllter through
which the decision-making process flows. SEQRA does not dictate a particular outcome, nor
does it require a mechanical thought process which disregards common sense and public policy
considerations. SEQRA has been very useful in modifying projects during the review process
in response to legitimate environmental concerns.



In the context of broadcast facilities, rather than being useful pJanl1ing tools, zoning laws
and SEQRA are often used by municipalities and local citizens as tools to further NIMBY (''Not
in-my-backyard") goals. Because each municipality is a separate jurisdiction and there is no
higher governmental body with the authority to override local opposition to siting, towns often
feel emboldened to place many obstacles in front of an applicant in the hope that they will move
somewhere else.

Local boards will often acquiesce to local opposition because of the inequitable political
position between an applicant and local citizens. A television or radio transmission tower does
not provide large benefits to a town (Le., better reception) that could not be obtained from a
neighboring town. These facilities do not create many jobs and their contribution to the tax base
is usually not enough to override local opposition. Moreovert the applicant is not a town
resident On the other hand~ Planning Board and Zoning Board of Appeals members are unpaid
volunteers who live in the community and have to answer to their neighbors who may be
virulently opposed to a tower. Even when the neighbors' concerns are unfounded and the board
recognizes the applicantts right to the permit, the board will often prefer a court to order issuance
of a permit rather then taking the political "heat" that would result from issuing the permit
themselves. In those caseSt local politicians can claim they tried to stand up to "outside" interests,
but the courts overruled them.

-3-

272 P03 OCT 30 '97 15:50

Thm: is little contemporary experience in New York with the siting of television and
radio broadcast towers. Most facilities were constructed prior to 1975 when SEQRA was
enacted. Thus most towers avoided many of the contentious issues now facing establishment of
DTV facilities and the build-out of other broadcast facilities. We are experiencing those
problems now with the Fant application for the Batavia station. Furthermore, we can readily
anticipate the future controversies based upon our experience with cellular telephone towers
whose problems have only been partially alleviated with the passage of the Telecommunications
Act of 1996.

The overlay of a SEQRA review with review of zoning issues, results in local boards
usually focusing on two issues - RF emissions and interference, and aesthetic impacts. Both issues
can result in an endless process for the applicant.

The Commission is well aware of the repeated issues which arise concerning allegations
ofRF emissions and interference. The Telecommunications Act of 1996 explicitly removed that
issue from the siting of cellular facilities and the same role should be adopted for broadcast
transmission facilities. The need for preemption is best illustrated by Fantts experience at a
recent Planning Board hearing in the Town of Pavilion, New York on Fant's application for the
Batavia station. Fant produced a medical expert with extensive experience with RF issues who
testified about the absence of adverse health effects for a facility operating within FCC license
requirements. Local citizens testified in opposition, selectively quoting from a number of



documents~ including FCC's OET Bulletin No. 56 "Questions and Answers About Biological
Effects and Potential Hazards ofRadiofrequency Radiation. 11 Their essential argument was - that
if the Town and FCC are unsme ofthe long-term effects and cannot guarantee no adverse effects,
the tower should not be approved. Despite the fact that no expert testimony was offered to
counter that presented by Fant, enough Planning Board members were influenced by their
neighbors' concerns, that the application was not approved. Because of the inchoate fears of the
public, Fant was placed in the untenable position of having to prove a negative.

The other common issue ofconcern is aesthetic or visual impact. SEQAA recognizes that
aesthetic resources are an element of the environment which should be protected. The SEQRA
statute refers to "objects of aesthetic significance" [EeL § 8-0105(6)] and the implementing
regulations refer to "the impairment of the character or quality of important . . . aesthetic
resources" [6 New York Codes Rules and Regulations Sec. 617.7(c)(1)(v»). This focus of
aesthetic concern on important resources rather than an individual's vistas, bas been confirmed
by the New York State Court of Appeals in Matter of WOK Broadcastin& Com. v. PlaImmg
Board of the Town of Lloyd, 79 N.Y.2d 373, 592 N.E.2d 778 (1992) [A copy of the decision
is attached].
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Nevertheless, local boards consistently view the relevant aesthetic issues as whether a
neighbor will view the tower from his or her house and whether the impact on the view is
significant, thus triggering an Environmental Impact Statement Since someone will always be
able to see a broadcast tower, it is an inescapable obstacle which often requires the applicant to
prepare an' EIS. That requirement is no minor matter. An EIS typically will cost between
$100,000 and $250,000 and can easily cost more depending on the delay and variety of demands
for more information made by the local board. The process will typically take 6 1.0 9 months to
complete and still require the applicant to resort to litigation to gain its right to construct. The
WEOK Broadcasting decision provides a useful example of the obstacles faced by an applicant
under those circumstances.

In WEOK, a broadcasting corporation submitted an application to the Planning Board of
the Town of Lloyd for site plan approval to build an AM Radio Transmitter Facility. The Board
required the applicant to prepare an EIS to consider, among other things, the tower's visual
impact from nine' different locations including a National Historic Landmark. The applicant
complied with the Planning Board's request and accordingly, prepared a draft EIS, went through
the comment and hearing process and prepared a final BIS. The final EIS contained a variety
of measures designed to mitigate the visual effect of the towers. DeSpite the applicant's efforts,
the Planning Board denied the site plan approval.

The applicant challenged the Planning Board's decision in New York State Supreme
Court. (New York's trial level court) The court annulled the Planning Board's determination
and granted the application for site plan approval. The Planning Board then appealed the court's

?Q, ~\~l'\fblt\f"c.0CIll
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decision to the appellate division which affirmed the lower court. In affirming the lower court,
the appellate division noted that the denial of the application was based merely on aesthetic
reasons alone, and on that basis, the determination lacked a substantial evidentiary basis in the
record. The Planning Board then appealed to the New York Court ofAppeals, the state's highest
court.

In reviewing the Planning Boam's detennination, the Court of Appeals noted that the
applicant had prepared a detailed Visual Impact Analysis concluding that there would be no visual
imp3.ct. Regardless, the Planning Board had determined that the towers might be visible based
on statements from some community members, agencies and other organizations. The Court
noted that the comments and statements from community members and agencies were not
supported by any factual data and were, at best, mere conjecture. Accordingly, the record
contained "no factual evidence, expert or otherwise, to counter the extensive factual evidence
submitted by petitioner." 79 N.Y.2d at 384. "[G]enerali2ed community objections such as those
offered here in response to the comprehensive data provided by the petitioner, cannot, alODe,
constitute substantial evidence, especially in circumstances where there was ample opportunity
for respondent to have produced reliable. contrary evidence." Mt. Therefore, the Court of
Appeals upheld both the supreme court and the appellate division in finding that the Planning
Board's determination was not supported by substantial evidence. Accordingly, the applicant
finally received site plan approval.

The WEOK case is illustrative of how, even with the expense of detailed analysis and.
even when the focus is on a truly public resource, a local board bolstered by local opposition will
go to extreme lengths to frustrate a project. From its first application in 1988 until the final court
decision in 1992. nearly four years had lapsed before WEOK was able to build.

The Wgod§tock Experience

A prime example of how aesthetic impact analysis can be abused by a town under the
guise of SEQRA is an experience we had representing Cellular One of Upstate New York, Inc.
in the Town of Woodstock, New York. The application was for the construction of a cellular
telephone tower. The application was for a site located on Overlook Mountain in Woodstock.
Overlook Mountain is an important landmark in the region, serving as an important backdrop for
the 19th-century Hudson River School of Painters and has a significant emotional importance to
the p~ople of the area.

In the mid-1980's two towers were built on Overlook Mountain. One, a 300+·foot lighted
guyed-television tower and a second 120 foot unlighted guyed radio tower. The 300-foot lighted
tower caused a significant uproar in the community after it was constructed, yet it survived a.fter
the-fact challenges to its approvals. In 1995 our client sought to place its bro~cast antennae and
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microwave dishes on the 120-foot tower. The proposal required reconsttueting the tower as a
self-supporting structure to bear the weight of the cellular equipment. The existing 120-foot
tower was to be dismantled, with all of the equipment moved to the replacement towcr to handle
the combined uses. The proposed tower, was the exact same height 88 the existing tower, literally
30 feet away and would continue to be unlighted. The tower was necessary to provide both
broadcast cellular service to the area and a microwave transmission link over the mOWltain which
preSCllted a significant topographic barrier.

With the initial application to the Town Planning Board, we submitted an extensive visual
analysis including computer simulated comparisons ofthe existing and proposed tower with views
taken from a variety of locations around town. While one could see a small difference between
the two towers given the greater width of the self-supporting structure, there was by any rational
and objective analysis, no significant change between the two and certainly no significant adverse
impact on the environment Nevertheless, the Planning Board required the applicant to prepare
a detailed EIS. At the public hearings, it became very evident that 95 percent of the opponents
could not understand that what was being proposed was not another 300-foot lighted tower, but
replacement of the smaller tower which was not visible from the mujority of the town. Many
town residents, including several Planning Board members had an absolute opposition to mY
tower on the mountain and were not ashamed to use any means at their disposal to frustrate the
application.

As a result of the enormous expense incurred by the Planning Board's demands and the
prospect of oply greater further expense being required in order to ultimately prevail, including
likely litigation, the application has been suspended and may eventually be withdrawn. The net
result has been unnecessary expense to the cellular provider which, of course, must be passed on
to its rate payers; but more importantly, inadequate service being able to be provided to the area.
The applicant spent more than a year in the process before it suspended activities. It faced at
least another year of local process, plus litigation, and conceivably much longer. Thus, delay
often halts a project.

• • •

What is missed in the SEQRA process is that siting of broadcast facilities is already
constrained by FCC and FAA requirements, leaving an applicant with a limited choice of
locations to site its tower. An EIS usually does not provide any additional information germane
to the decision.. It only serves to delay the decision, increase the cost to the applicant and attempt
to divert the application to another town. If towns are allowed to use the SEQRA and zoning
process to try to relocate a tower from one town to another, the applicant can be faced with an
endless process of being bounced from one commwrity to another, as each town responds to the
NIMBY concerns of its citizens.



Comments on the Proposed Rule
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Fant Broadcasting supports the proposed rule as the best means to ensure that over-the-air
broadcast facilities can be constructed without undue interference. Local land use controls are
appropriate for legitimate purposest but they should not be abused under a pretext of broader
environmental concerns. We suggest that the proposed rule be adopted with the following
specific suggestions:

1. We specifically support the proposed paragraph (b)(l) as necessary to preclude
repeated efforts to prove what has already been definitively established by the FCC with regard
to RF, and the recognized exclusive authority of the FAA.

2. The proposed timeframes on decisions may not actually preempt SEQRA. A
specific rule should be issued preempting state and locally based environmental impact review.
The role should allow local environmental review when the proposed project will have a visual
impact on a publicly-owned or operated parkland, recreation area or designated open space. any
site on the Register of National Natural Landmarks or any historic building, structure or facility
listed on the National Register of Historic Places or a State equivalent. This will uswe that
important; truly public resources are protected.

3. Traditional zoning controls should be allowed, provided decisions are made
consistent with the proposed time frames and provided municipalities do not attempt to zone
towers out of their jurisdiction. .

4. The Commission should establish, by rule, that for the purposes of local zoning,
broadcast transmission facilities are considered to be public utilities. This is appropriate due to
the limited licenses that are available from the FCC, the licensee's obligation to provide sufficient
signal strength throughout the license area, the FAA requirements for aviation safety and FCC's
limitations to protect against RF interference.

Finally, FCC preemption of local regulation, as proposed would also serve the goals of
environme~tal justice. The U.S.E.P.A. has recognized environmental justice as an important
policy to avoid the common practice of locating unpopular land..uscs in low-income communities.
In this context, communities with more sophisticated zoning and active citizenry. with the
resources to fight a tower are more likely to succeed than poorer communities. Thus, towers may
be located not where they optimize service, but in communities without the wherewithal to
oppose the application. Federal preemption will level the playing field and allow for siting on
a more objective basis.



cc: Fant l4roadcasting

We urge the ColIlIIlission to consider these colD.tl1ents and adopt a rule which injects
reason into the siting process.

OCT 30 '97 15:53272 P08
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the Mid~Hudmt Bridse. The viauaJ iDpct IP41yais
tom. _FORvi~WU~ in tbo'PrinBof
1989 wbcIl the trees surrounding ~ pmpotIed liM
WIlI'fllcat1ess.

(79 N.Y.2d 378) Commc:oI Rprding the OBIS was
80usbt aDd obtaiwld by #xl Board jiom vuiooI other
ageacia. includins the Uuited S..J)epIrtmalt oftbe
Interior...Dutcboss CQIIDty~ af~
aDd the U1sIer CountyPIaDainB Board.~WI8

abo IOUIbt Jrom a met)' of eIl~
COIIlIa'V8tio&\ aDd histori~~ cqurizatioos.
Negative CXlf11lMDts mr::eived from the llpDCios.

'171 (79 N.Y.2d 375) (592 N.E.2d 17Sl] DavidD.
Haptmm, POlIgJ"c.~lme,f<r responda:It.

P9 N.Y.2d 316) Drayton Onmt, Rhinebeck. for
SceQio Hudaon,Iuo..llDicus curiae.

OPINlON OF nm COURT

414435 Evidaoae 1Dd"questKm
N.Y. 1m.

TOWD pa,nnins boInl'I dcaiaI of~ fbr •
,.. IIJP"OVIl ~ coatrrugt mdio~ towen
PIP- to SfA:~ QuaIiay RiMcw Ad
(S8QIlA). em~ 1Mt towenI~ alIthotic
impIinDaat eX covironmeut. ... DOt sqppartaI by
....tiel~ app1iclul IUbmitttId extaIJi\'C
&awal C'Videocc iDdieating that then: \IUQUld be DO

viJuU iJaptct upon local histnrical site, and aoly
~ that~ miJbt be waitt1e from site
ocm;stM of ~ty memberS caqjceture.
McKinoey's ECL § 8.()10l et seq.

7. HEAL1HANOENVIRONMENT '1=25.10(1)
19P -~

IfJ9n Re&,!,~ IIDlI 01fen-.
199k2S.S ~~inQeQcnl
199k2S.10 ~~StatemeDl

199k25.10(1) In......
N.Y. 1m.

AUhooah aeItbdic imptIct~ DlIY
~ impQnaot t.owr- in review UDder State
~ Quality Review At;t (SEQRA), ~ptive
IClIdtotio impU ooosiderations.. aJooe. UDIIJPPOlfed by
~'I~may DOt SOl"l/e u basis fat deuyipg
appJI)VI1 of pmpoeed action. MclGnnI:y'. ECL §
8-()101 et seq.

(79 N.Y.2d 374) ThoJnu P. Halley, POlIgbktepsie,
f.Ol" appc1Iant.

ALEXANDER, Judge.

Tbo respoodcot~&ad ottbc Town ofLloyd
..1_:--'1 .-tffoj"",- WEOK n........L:~ r ....................'~ ....~ QI~U ns _tA-_S

appJiOltioD .fut a site~ .ovaI to lXIIIStruct • radio
Irvup_taeility. (79 N.Y.2d 377) After I Je\liew of
1P~ PJIl'lIU&Qt to SBQRA. the Pbumios
lbnl~ that patitioDer Itfail[ed] to adoquatcly
miJIimjno; or fMJid adverse e:ovil'onmmttIl eJfcctI to the
muimum extcqt practM:ab1c. aud that "1be
~~ (id.eadfied] in the EnvimunmtaJ

ImpIc:t statemen* prooc:as ~ be adequately
minimi_ c.- avoided by the mitiption mea&un:lI
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organizationa and local residents focused on the
potaltilll visual impact of the 1o\wn fiun the fUR
viowpoint.

The ae-d I1so~ lIP iDdepeqdcm 0QDIIJ1tant to
criticpl the DBIS. nu. c:oosuJtaut noted that
~ hid~~ III in depth IDA1ysie wbiub.
utiIizIld • prQfi:ssiQUJ aocJ tborough metbodology to
objootively ... 1be visual impld of [the popoeed
project].' nc cxuultmt cantioaed" bowova-, that
"lIUbjec;tivc~ IfC iDaclricably invol~ in any
~....leQl-

A Final ms (FHIS) was~ by petitiooar
• ...., ~ ~"!lDCDts IUd specifle ooacems
idIIItiftecIlly~.~ u -U as other
bCptiYC publio~ IDIde .in respcose to the
oms. The FEIS jndicared th.It in IIIeft'ort to JDitigate
the" eJfcct of tba towaR .. their 1ishdu& pctitiootJr.
_ 1bG approval of -172 (592 N.B.2d 780] tileF.... ComunmicaticJas Commjll8ioo (FCC),
~eUy redt¥:cd the hciabt of the tallest tower
fiun ...~ height of 445 feet 10 24S fed. the
miairmDn he.isbt that 'WWld meet FCC mininwm
efticieDcy~ In~ Upon this cft'ort.
the OOQIId_ OPted ~ petitioocr was "obviously
~ by l'Cduciac tower bciglu to lIOCh lID.

extad." In fUrtbcr Wtip1ion of the objecti(g
~ in tbB cc.1llCIdI 00 tho Oms. petitiooer
udal that •~ fnm tbe Federal Aviation
A"~oo had been~~ a
~ U. tho IlUIQber ~ toMD required to be
liglJlod Dun fiw to two. aJJd allowing petitioocr to
paint b1'C of the towDrs stlY to minimize their
vis!,'bility. Ad4itiooally, the 1igh1iDs OJ), tbd towenI wasch"Jrcn a white strobe to • leu visible ml and in
om. to mWmin the visual effectof~ towers and to
b~ them in with the lIIJIl'OUDdings. they were
desill*! as gqyed towers with an 18-im:h open &c.e
~~ ofself~towtn tapet1n, from
lID. "Is.. to 2O-fuot b88c to two to tbfee feet at the top.

The Boerd daUcld lite plan 'PJ.'rOVai in Decc:mbt!!r
1989. Itci~ iltIer aUa, thc tbUowins fI:a8OO8 for the
dt.aW: the VisuIllmpaot Statement MS unpc:rsuuive
in its eoalysis and was l5Ubjcct to CODtlietiua
~..w CXlIIC]Usiaos; (79 N.Y.2d 379] tba'e
'W8S • PQIIIIibiUty that~ towers would be wahle tom
the FDR~ there was no dkeet financial
balafit to be dorived by the Town of Lloyd ftoan tbe
COIllItI'UCtiQll ofthe~; the proposed action ww1d
be in ~sb,.,p~ with~ 0I'der1y dcvelopmcIlt of
the .. and tlte district in which 1hc propoaed towers

will be located, and thcrcfcR viol.- criteria Bet b1h
in ICCIim 100-8.2 ~ l..oDina 0rcliDuJc.0"; becawI&'l
Ioca1 pmperty 0WQCrS found tho 1ipUDa ~1:Uccti~
tile WftrI would be~o.le ~~ *OCticln 100-13
~ the Zonina Ordinal"; the he(gbt of tbc toworl. in
exoea of 20Q feet. could not be mitigated tbrthcr
without JimitiiJa" (X' elimiaad"l~ tuwIrI' ~WI8;
IUd. approval atpetiticnrs~ might cnatc a
prccccIerlt b' t'lJlute~ of tis tJpo."
tbreetcoillg the Ibility of the ... to~ as
envWooed bytbe~MastorPhm.

'l'bi$ CPlR erticle 78 PfOO"""ins ~allCDlina tho
BoIlrd'.~tioo followed. p~.uep tMt
!be BoIrd'. determiDatioo. WJ8 not~ by
8Ul>antiaJ evide.oce aDd was ill faet 00IJIrIIIY to •
~ nude by the Town P!. Uoyd 1AUnI
BoardofA.ppeeIa earlier that,. in a. SEQRA rovicw,
in which the PJanning !bird~ approvm,
I$Jtbec trammillioo towel' prqcet koown as the
WaJkcr Towa-. The WaJker Tower projtlct inVPlY*l
Ibo CClIJIIJUctiOP of a 4OO-foot-IUgh PM ~o

trau.tuaiuion tower and 8Cf."aIOI)' ln1i1diDI at th8
southerly end ofIllinoia~ in the Town ofLloyd
which tower could be ICeD ft'om both the FDR bQINl
ead the Hudion RiW;{ and in respect to wJUch alll*ial
U!JO penoit WB8 required.

SUpreme Court UIIllIIlcd rapoodcnt's dc;tcnniAAtion
8I1d aP"I*d petitioocr'. IpPlbtioD for lito plan
approval. 1'hat court fouud.~ in tbe Ieccri
otha' dum~ cxmJP1aint8 voi* at tIM; public
bc:arioas • • • CClDttadictcd [the rqxrt c:l the Townls
oonsulbwt] or WROK's visuallltudy.If The AppalINo
DiWion, with two Justices disseudpSo d1nncd n.t
court noted that both parties ICblowlcdpd t1W
~. denial of petitKma's applicIticm 'WU

hIlIOCl 00 aesthetic I"CMODlI aloDc and~ IIIIe,
o/lQ, that "[wJhilc petitioners EISes~ that
it nrioimiml Jqltiw visual~ tQ the ptast
extalt practical,~ f4i1ecI to fiIrQi8h auy
radoaaIo 1br completely~ patitiaQa"s
eamprcbemiw and~~ viIual imptICt aDalysia"
IDd that "[a:ls the au1y appateI¢ srounda tor~
petitionel's appli~on consisted of poraIized
oomnnmity objecUoos. which ~~ to .. data
provided. (79 N.Y.2d 380)~'.~
1acb • subltantid evidence "-is in the record" (165
AD.2d 578.581-582. S68 N.V.S.2d 974).

The dissentins JWIticcs would haw diaiaIcxJ the
PQtition. ootius that -aesthetic imp8Ct is • p1'QpCt aDd
valid basis f(X' etl~Wl review- an41indina~
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440). AeItbctic CQQIidentiClDB IN I pqxI' 8tOI. of
~ io Ibis baJauoios IDIlysis _IlIUm u the
~ bas dtJc1Ired that ... llm~ ,. •

quality~ • • •~ at .u timl:ls is btUtbful
and ple.i", to 1M .'Iff"· is a .u. of StIt6-wido
CClQCa1l (ECL 8.0103[1] [emphasis added]; .- 4110,
BCL 8-0105[6].

To _eve U- puIPOIIe8 fIDIl pia. SEQRA
~ pwc;edural8JJd S'.Ib&tmti_~ upg1
the~ cbarpd with dcciaioo. sukiDa in JaIl*l to
pmpored """, (FNI) WbeMver it it cIcUnuioed
that • propo8lXl ·Gi<D" may haw a _pift_ e6ct
on the awiroament, a QBI8. is NqUired to be prepared
IDd various other procodural Itep8 are to be tIbD
iocluding II01iciIiDl~ OIl the OElS, boIdiQs
public hcIrinp when~ (EeL ~109,

8-0105[7]; 6 NYCAA617.8}aad~-ftIiaaB
• FEIS in respect to which~ ... .Qiobcl~
.,b1bIlI' app:opailfc pubIio hcaiq bald (6 NYCRR
617.10[11. In additioo to the pooodural~
(FN2) SEQRA impoIcs subatmtives~
which iDcJudc IiJtiq the variQUI~ of~
thIt II1UIIt be iJlduded in the EIS, • cte.:ripIbJ. of the
JlCOPC*CI 1ldi0ll with III a-.mcot of its
e:u.w· liolCDtl1 impact aod lIllY uoavoidabJo ad.vene.
envilmmentaJ eIrecta 1592 N.E.2d 782) *174 (ECL
8-0109[2][a]-[0] and mitigation~ proposed to
minimize the CIl\'irmmeD1a1 imp8ct (HCL 8'()109[2][fJ.

mspaadem"~d] qeot.....1brnot *173 (
S92 N.R.2d 781J IiviuB amdusivc weisbt to tbe lIludy.
.... wbich .... DDt~ by petitioocn
J'IllIXDl=II to f411QIIIIeID (II tbe Itu4y cootained in tho
......~ iqlact statcmcot" (Id., at 582. 584.
S68 N.V.S.2d 974). Thus. the ctiIecmtcra woWd .fiDel
tIJc~~ by IUb8t8ntial twideoce.
~ tb.e~ lit the~Diviaiou did not
... thD .. of the prior -wrowI of the WII!ka'
T~~" tile clisBeatcn coaduded that "tbo fGs
IIDd circumstatA'a eX 1bc CllII'tier project wece 10

~ cIi·lIillliJ.-to the~ tppIicatioo. b to DDt
~. priorp-ecedcQt AlqUirinseik~ of
petitiaaer'*app~ byRlIpODdc:ot QI' 811 expIlQati~

ofib~ for~ a di1fcrcnt. twlSUIt"(Id., at 585,
Sti8 N.Y.S.2d 974). This Ippea1 CllSI1ed.

n

(1) 'lbe I....m Jt.dcd~ io caactina
SBQRA was to "~ • stIItc policy which will
~ pIOIfuctive iud eujgyab1e hIrmoay belwccQ
[plopIo _ their]~ to pnIIIOtc efforts
wblch win preYalt Qf elimjnate dImqe to the
~ md~ human awl cxxumnDity
~ IDd to ClIVWb tbc undetItanding of the
~ systems, natural, humin IIIId ~ty
~ important to the people of the atab=" (EeL
8-(101). 'l'bu!,1bo primaly pul'pOIIC ofSBQRA -ja to
iqj.~ amsidcratic:IDI dirc:ctly iJlto
~ dcciliClD making- (),IalUt' olCoca-Colo [2] IflDaaaqpropolCS tp appl'CM a~ it..
~ Co. v. JJ(J(.I(fi of &ttmalt, 72 N.Y.2d 674, OCIl8ida'the FmS IID4 prcpm writtca findinp~ the
679,536 N.Y.S.2d 33, 532 N.E.2d 1261; KI! ~o. rc:quiraocma of SEQRA have boeo .. (ECL
......",. v. XQCh, 7S N.Y.2d 561. S69. SSS N.Y.S.2d 16. 8-0109[8]. It JnU8t iIIO pnlPU1: • wri*a 1ltatJ:ment of.
S54 N.B.2d S3). hi futtbcraw:c of that purpose, tbe tho faotI aod QQOCIUliolw jQ the FBIS aDd ~Mta
~ obtained by 1cId agawies tbrouP the ccIied upon and the social. ecmomic and otbet fQn
SBQRA process aulblea State IUd local otlic:ials to IUd IltaDdards wbida filnll the b_ or its dcciQ (6
intdlipndy .... IQd weigh the eaviroamental NYCRR 617.9[c). Pol ciiftereQdy, the~ must
faccon, aklq with mal,~ and other~ lake a sufIicicody~~ It the PJOPQM1 bc:fin
~ in~ wbcthcr or DOt a project IDlIlcin8 its ftna1 detemUnatioo md~ lid 1brtb •
Ql" ldivity lIbou1d be approved or undertaken in the best reIIIODCd olaborlltiOQ. far its detmDination. (I'~, .4kpGn
ouer...u interest of tho people of the State" (U4,*r QI \/. Koch, 7S N.Y.2d 561. [79 N.Y.2d 382) 570. 55S
TOWf 01 H6"';1!1tQ v. De~t 01 EtwtL N.Y.S.2d 16, 554 N.E.2d 53• ."",.; ~",,. 01
Co",lJrvodon, 76 AD.2d 215, m. 430 N.Y.S.U J_on v. New Ycri Slate Ur6Dn Dw. Corp., 67
440~ 1915 N.Y~. at 438439). SBQRA N.Y.2d400. 415-416, S03 N.Y.S.2d 298, 494 N.E.2d
seeb to "sIIike • balanoe bdwecalOCW end economic 429, ,"ptv). Whae an apIJCY datemdoa k) reject i.
pbI _ c:cmcemJ about tbc c:nvimuDcnt" (MDIIer 01 proposed pwject. it DlUIt 1ikewiIe tab • ~,.q
J.... Y. N,." 10tlt SIt* Utb Dw. Corp.. [79 "bard look" and set fcrtb a reasoood eIabaratkm fOr its
N.Y.24 3811 67 N-Y.2d400. 414, S03 N.Y.S.2d298. cIc:tcrmioatioo. (.ree, M~T QI JdCbOlt v. New York
494 N.B.2d 429).~ Iequiringan IFBCY k) e:ogaac in. $tau Urbmt Dn. C~lfI" 'up,., at 416. S03 N.Y.S.2d
~lJ b,aI,nclllg malysiJ in evay insI:Jmoe ()J41t1r 298, 494 N.E.2d 429). A!J., haw ooly~
01 Tow,. of H"",."aa v. ~p4rlmf!"t 01 .&wi. oblervcd. "(aln ~s cmnpJianoe with itI
CfllUffrvatlO,," "pm. 76 AD.2d at 223. 430 N.Y.S.2d substantive SBQRA obJigatiQ08 is suvemc4 by a rule
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of I'CUQD and the cxtc:nt to wbicb pa1icular
~ &cIln Ire to be CCDIidcn'ld VIriea in
1'XDdeaD: with tbc ciIamIImccs aDd naI:ure of
~ ptap08I1a" W;ptm v. Koch, 75 N.Y.2d 561.
570, SSS N.Y.S.2d 16, SS4 N.B.2d 53, IUpra; , ••
alw. MtItIv01J(lC/r4tm v. New York 8tlJte Urban D8v.
CQIP.. 67 N.Y.2d 400. 503 N.Y.S.2d 298.494 N.E.2d
429, /lIIpra).

The BoW 1tatecl1bll4 tejeded petiti"""!h site pba
beouc tho pia "f.Ii1QCl to .tcquIIcly minimi7c or
&Wid Idwne~ eIfectI to 11)0 :maximnm
~~Ie- .. because the ..~
dftda.....ccl in1bI:~ IUIpIQt 8fatttncat
JlI'O*I cal not be adoquateJy minimized or avoided by
1bc mitiption~ icfentjficd as prectical... The
~ bl8Cd its~ primarily upm the
p!qjoot'. failure to <XlIIIply with Vllrious ZODiDg
llOqUin:mads aud the filet 1M! the towtn "..ay be
visible [i'cm the FOR 1nnosteedJ" and that local
pcQPCdy 0WPClfI fouud tile ligbtingobjrdionftble.

[3](4] To tho CI\IdeDl the Boerd's~ is
bNcld llpm~~ Dl1utc of. the plan to c:oofurm
witb V8riQUS ZQDiaa !"sWatiou. we note. .. did tbc
AppGUate DM$oQ. tbat except where tho proposed
eation is II zoning~. SEQRA review may not
se:rw ~ II whiQlo h adjudicating "legal isaues
~g oompliaDca with local government:umiog"
()L~,.o/Tawn 01Poug'*eplliff: Y. F1acM, 84 A.D.2d
1. 5. 44S N.Y.S.2d 233, Iv. denlt!Q, 57 N.Y.2d 602;
454 N.Y.S.2d 1026. 439 N.E.2d 1245). Indeed, ECL
8-O103.(6)~ provideI in pertinalt part that
"the PMiaiooa of this 811lcJc do not chqc tbc
j~ betw.. or amcus Btatc aaeucica and
public corpx~. (/I" alit), Jb#R of TOWIf 01
PotI"'p6" v. JI'Iac8• .lllpTQ; Garard. Ruzow.
WciDbet&~ Impact Review in New York
§ 8.1". at 8-S5). We Ili8lJmO. u did tho AppeUate
D~ that tbe proposed WEOK project was a
0CIIlfbmUns uac: IlP4 GaIIOI~ tbJt aIlepl violatioos of
the IJoyd ZoDiQ8~~ not a valid basis foe
denying site pll!JlllJlPfOVl'l pursuant to SEQRA.

[5] That is ntJt tQ say that local 7.OBiDg laws are
~ to dcfenniDatioo,t IIUIdc pursuant to SEQRA.
They ate ipdecd (79 N.Y.U 3831 relevant. For
CUlPPle. 1bo iDol~ of • permitted U8C in • local
:IlCDiDa: ordinance is tAntamount 10 II legislative finding
that the permitted .. is in hannoDy with the ~1I1
zmmg plan and will not adversely atreot the looal
CQDJIIlUUi'Y (ftPM Moton v. Gu/Qtto. 88 AD.2d 658,
4SQ N.Y.S.2d '2S). Thus. here. although by no means

detambJatiw. it IbouJd tlOt be ovaioobd that the
acatbctic w.u.l impact of the towers. WIll, we P....
ccadeled It tho time that ndio and tdevisiao tQwIn
'Wa"C iDcluded .. pamittt!d uses in the DeaipcId
Busiuca5 ZOIIC (.ree, Malk, of North Sho,." &.Q/&
How. l'. BoartJ 01Appeall, 30 N.Y.U 238, 243. 331
N.Y.S.2d 64S, 282 N.E.2d 606; RPM MOt('N v.
Gttlotta. mflN).

*1'75 (592 N.H.2d 18]] CoqiI'~with the...
law aside. the qucItioa RmaiDa.~,~ tbc
BoIrd odlenriIC his IIUIdc • teMOUed~
~ 1iuo its "Iwd look' purlA1I!Dl to SEQRA
review such that it can be~ ... itJ fiQdiqp
8bd~ me supported by subata«.j'a!
evidcooe.

(6] The often stated IU1e rc~ pW' role in
nM~ SEQRA detcmUDadaas ,.. JJO CldfAW
diIauIIioG; it.is not to weiah the~ IJI ay
proposed aceioo or to~ IIDOdI~_~

pIOOOdural~olSEQRA endtbc~
impl4llQelltins it ()l4tU, 01 TliU. 01 ".idnny v.
.o,parlllleftl 0/ 'l'rQ1IIp., 75 N.Y.2d ~2. 66, SSO
N.Y.S.2d 604. 549 N.B.2<l 1175). but tQ ddmniDe
whether the ageu.oy took • "bard 1oc*lt at the proppeed
project aod made • "reuaGed clabcntioow

~tbc bais
for its dct.enniuItioo ()Jm.,. ojJ_cm v. New fort
SU* Urban Dev. Corp.. 67 N.Y.2cl 400, S03
N.Y.S.2d 298, 494 N.B.2d, 429.1UprtI). ~ an
agoaty fails to take the requisia.; lutr4look aad U\Ib •
reuooed c1abondiem. or i"~ is atrected by
lID enu of Jaw, or its dec:Uim was DOt~. <r is
arbinty and eapricious« not supported by subltsatjal
~ the aFlCY'ade~ may~ annulled'(
.c. CPLR 7803[3]~ ChlnUt! SlaJf4 W"n~ y.

Cilyo/New York 68 N.Y.2d 359,363, S09 N.Y.S.2d
499. S02 N.E.2d 176; M~" 0/JadtMm v. Nw Yon\
SIaIe Urban Dev. Corp., 6UpI"Q: .u ,-WIIfy, 5S
N.Y.Iur.2d. EnviromneP.tal Rishts. § 65). iftR. we
cooc1ude that the Boanrs detcnnb.Wion should be
annnlled becaU$e it is nat supported by subIa.odal
cvidalce-sub$tIDliBl evidence being -such Jdeveot
proof u a teWDlblc JDiud may~ II adeqpata to
support • QODC1uaioo or ultimate facti (300 Gnulfat4lf
Aw. Auoc.r. Y. SIoIe Dil'. ojHllmQnRlgl*. 45 N.Y.2d
176. 180, 408 N.Y.S.2d 54, 319 N.B.2d 1183) or .. 'the
kind of C\'idence 00 which ~b1e perlIOQS ~
ICCUStomed to rely maerious affairs' w (People ~ reI.
Vep v. Smith, 66 N.Y.2d 130, 139.495 N.Y.S.2d
332).

(79 N.Y.2d 384] Notwithstanding potitioDQ-'a
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detailed Vbmal Iqwct~ which CODC1uded that
tba'c WPUld be QO visual iml*t i'QIn the FOR site. the
P18Imiog Board ddamincd that tile tow\n m;glu be
visible~~ FDR lite. In1lO cooo1udiD& the Board
rcIied OQ ...... from IIClIJI' CXXDlDUIIity .membors,
tpcict m:l other crpuiu.j(lDS" sane otwbtm !tI1Cld
tbac ",;gill bo • 'ViauIl impIlCt UJd otbcn who !Ukd
that tbac dcftl1itoly would be I visual. impact. Critical
to thole views mprdiog vWual impact from 1bc IDR
site WI8 die~08 that the vilR1a1 iqlICt Itudy
WOI oaaducted UDda' aptinW cooditioos which
imp8llted~ on the results of the &tudy. 'l'hu$.
the IIIud.y was viewI:d u cobiguous and J¥Jt
t=B.tab1ilbins that~ aU ~tioDa IIld at otbct thnc$
of thC year. tile COII4itioo of the foliate between the
!'DR aig, aqd .. ndio tnweD would be the 881M .w
WOQ1cl block die view ftom. the !'DR site~ if the
~ and dcDsi1y of the folia., were less. tbcro
wauld be p:atcr visibili1y of the towers. This
~oing is flawed. bowcw:t.~ tbc n:cord
~ata that at the time 1bc vi8uI1 impact study
w.- 0QDduckld. thcro wae 110 leaves 00 tho trees.
ThuS.~s cMdeuce of the visual Unpaet from
the FOR lite was bMOd on observatioDs made under
the leal ~ble conditiOQ--wben \'isbility of a
tower radio tnmsuiuinS facility would be~
MQreover. tho oomments and~ from
000IDlUDity members *Dd qeocies do not appeIf to be
suppmed by any &ctnal data and at be!t III\'l mere
~~ finding that there may be &

~ iJppflCt fiun the IDR~lld iJ unsupported
by llDY r-... d*. 8Cicutifio aulhMqr or IIDY
C!XplmatQry intOrlutioo such as would constitute
~ evi4coce. Thus. respoadent's concluuy
fiDdios tW tbete would be an unaaceptablc ncgatiw
aesthetic impact ftOIn the IDR viewpoint cannot be
deemed. "reasoned elaboration" otib detenninatioQ (
__•Matter ofTehan v. Scriwmi. 97 A.D.2d 769,771,
468 N.Y.S.U 402).

~ a plllticul8r tqnd or qwmtum of "expert"
cwidtaee is DQt~ in every case to $UppQIt an
~ SBQijA ~Idi~ here. the record
ooatains an tim1al evidcQoo. cmpert or otherwise. to
*t'76. IS92 N.E.2d 784J~ the~ fiIctual
cvi~ subQU.Ued. by petitimer. To pennit SEQRA
~ to be bued on 00 IDQR duw
~ speculative~ aDd opinions of
local rosidents and other qeocies. would authorize
agencies~ SEQRA reviews to~
'lJJlbridkd discretion in making their detaminations lIDd
(79 N.Y.2d 385]~ not tu1fi1l SEQRA's mandate
that • balance be struck betWeen social and economic

pis..~ Ibout the CIIYir'oDmcGt (.-. MQ#n'
of .Jod:Km v. New Tori Stole UrlNm~. CDrp••
IIlpJ'tl). Nor could it be said that auch I~

.cconIs with ", rule of reascmW (6''', MjpmI V. KtM:h.
1IlpI'Q). As ooe~ has noted. -docilioo
maken must not be siwn the freedom to eitba' iPM'
or disrcprd the~ that the ~ataJ
review pI'OOI& WU desipod to elicit if the pIQCC8I is
to have any meaning- (Gitlea. TIwSu~ r",pIICt
oftlw SEQRA. 46 AlbanyLRcv. 1241. 1253).

We do IJJt intend to dimiDisb in lIlY way tbc
importIIoce of public~ with n:IpClCt fA uy
proposed site plan; SBQRA is desisn¢ to~
publi4i pII1icipatiop. in the review pIl¥XlS!I (Ea.
8-0109[4]-[6]. Howevar.~~ty

objectiems such .. those aft'ered hac in~ to tM
~vc data provided by petitioaa-,~
aka:.~ JUbstaotiaJ~ CIIpClci.JIy in
~ wba'c there wu ample oppprt1mi1:y b
rcspoodmt to have PfOduoed rel.UtbJe. ~
evideocc (.t,e. M_r oJNordt Shon: &,al HOll" v.
Btxml 01Appt'aU. 30 N.Y.2d 238, 245. 331 N.Y.S.2d
645. 282 N.E.2d 606, ~UP1'Q: M.,- 0/ YfYHY v.
Zo";,,g Bd of AppeaJ.. 154 AD.2d 819. S46
N.Y.S.2d 254, N. denied, 75 N.Y.2d 708. 554
N.Y.S.2d 833, 553 N.E.2d 1343~ ~, Brm. 11.

Dorey. 127 AD.2d S88, 511 N.Y.S.2d 389).

[7] We reject petitiooer's conteDsion that ....~
ac:sIbctic implct faebs !MY DOt CXPJtitute l dcieDt
basis UJQl which SEQRA dctcrminatWn& JQ&Y be
made. Indeed. u we IlQted earlier, eestIu:ltio impllCt
c:ooaidcrations may cxmtitute au important &olaf in
SEQRA~. Negative ~ impact
caosideratioos, alone. boweYa", UDlIQPPOl1ed by
sub8tantial ovideQce. may nat serve 18 a basis far
dc:oyiq approval of a proposed "~. punuanI to
SEQRArmcw.

lIt view Qfourbol~g ~tr~9 detenniDatiaa
was not supported by .substantial~ we~ GO
need to address petitioncI"s rem_ioins at'JI~

including its CMteIltiOD reprdins the Walblr TDWa'.
Accordingly, the order of the Appellate Divisioo IhouJd
be aOirmed, with C06t8.

WActtTLER, C.l. and KAYl!, TITONE.
HANCOCK: and BELLACOSA. J1., COBCUl'.

SIMONS. J., taking no part.

Order affinned, with costs.
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S83N.Y.S.2d 170, 79 N.Y.2d 373, WEOKBroadcastingCorp. v.PIanningBdofTownofLlayd,(N,Y. Pap'
1992)

,.

FN2. No iIIIlIC is nUsed on this appeal • to tun
compliance by die Board with the proccdura1
~ofSEQRA.
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