
Charles M. Culley, Jr.
COIl1'U)' Administrator

Marcia Jones
A..uislant A.dministrator
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Octo~r 28, 1997

Mr. William Kcn!1ud
Chairman Qesignate
Federal Communications Commission
1919 M Street, NW
Washington, DC 20554

Ex Parte Letter Reo' Casts WT97·197, MM Docket 97-182, and DA 96·2140

Dear Mr. Kennard:

Please terminate all action in the preceding cases. They attempt to make the
FCC the "Federal Zoning Commission" for cellular and broadcast towers and violate
the intent of Congress, the Constitution t and the principles of Federalism.

Congress and the courts have long recognized that zoning is a matter of
peculiarly local concern. The FCC has no zoning knowledge or expertise and is not
accessible to most citizens.

For these reasons and others, Congress expressly preserved local zoning
authority over cellular towen in the 1996 Act. Now the FCC is trying to get this
jurisdiction back by issuing rules which improperly infringe on local zoning authority.

The FCC's efforts to usume jurisdiction over any local 2:oning matter where
RF radiation is mentioned is unacceptable. The FCC ignores the fact that we cannot
necessarily control the statements citizens make during meetings of our legislative
bodies. Many municipalities, by state or local law, are rectwred to allow citizens to
speak on any topic they wish, even on items that are not on the agenda. This is part of
what local government is all about.
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Some of our citiuns may be concerned about radiation from cellular towers.
For the reasons just described we cannot necessarily prevent them from mentioning
their concerns to us. The FCC's attempt to use this as a. means to seize zoning
authority and reverse local decisions violates basic principles of Federalism, Freedom
of Speech, and the rights of our citizens to petition their government.

This is panicularly true if a municipality expressly says it is not considering
such statements (that go beyond the radiation authority Congress left with
municipalities) and the decision is completely valid on other grounds, such as the
impact of the tower on property values or aesthetics.

For similar reasons the FCC cannot "second guess~ the reasons for a
municipality's decision. The FCC, like the courts, is bound by the sta.ted reasons given
by a municipality. Either these reasons are sufficient to uphold the decision or they
are not. The FCC cannot "second guess" a municipality's true reasons any more than
the courts can "second guess" the true reasons for the FCC's decisions.

~

The FCC's proposal to ban moratoria on cellular towers is objectionable for
many of the reasons set forth above. It also fails to recognize that for some
municipalities moratoria are a well recognized zoning tool, parti01larly while they
revise zoning ordinances. More importantly, Congress took away the FCC's authority
over cellular tOWel" zoning, including moratoria.

Similarly, please terminate the FCC's proposed rulemaking preempting local
zoning of broadcast towers. As you well know, broadcast towers can be over 2,000 fee
high - they are some of the tallest structures known to man. It is therefore astounding
that you would propose that municipalities can't consider the impact of such towers
on property values, the environment or aesthetics and that even safety considerations
take second place. Safety always has to be the first priority.

Setting artificial time limits for municipalities to aet on environmental, zoning,
and building permit approvals for such towers serves no useful purpose. It is a
violation of the U.S. Constitution, the Communications Act, and Federalism for you
to put time limits on municipalities to act on all local approvals and then state that all
such applications will be automatically deemed granted if we don't act within this
timeframe, even if the application is incomplett or violates state or local law.

The FCC should consider how it would react if it was told· that any broadcast
license application would be automatically deemed granted unless the FCC acted on it
within 21 to 45 days; that this rule applied whether or not the application was
complete whether or not the applicant was foreign or domestically owned or otherwise
qualified; or even whether the frequencies were available. The rule would .apply
without regard to whether the tower for the station was at the end of an airport
runway, in a wetland or in a historic district.



For these reasons the proposed actions all violate the Communications Act and
the Constitution. Please terminate all th~se proceedings without taking the actions
proposed therein.

Sincerely,

c,rn.~t.
Charles M. Culley, Jr.
County Administrator

cc: Mr. William F. Caton
AetingSecretary
Federal Communications Commission (6 copies)
1919 M Stre~t, NW
Washington DC 20554
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Jeffrey D. Jonn.on
Count)' AdminlatrMor

Joe C. Stewart
Ira D. L.onsr
Larry N. Rush

William F. Caton,
Actina Secretary
Oftlcc ofthc Secretary
Room 222
Fcclc:ra1 Communioations Commission
1919 M Street. NW
Wuhinatont D. C. 20SS4

RE: FCC R.ULEMAKING DOCKET 97-182
PreemptloJl ofLocal ZoDIDI over TelevilloD ad Radio Bro.dealt Towen

Deer Mr. Caton:

At their mcctini ofOctober 27, 1997, the Montpmcry County, Viqinia, Board ofSupervi8O!" puled
the cmoloacd fClOlution reprdina the FCC propoacd l'Ulcmadcini under Dooket 97·182. The Board
ItroI1Ily opposel the intent to preempt local zonina fOr televilion and radio broadcut towm.

Pleale incorporate this resolution with the commentl received on Rulemaking Docket 97..187.

IDJ

Attachment
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AT AN ADJOURNED MEETING OF THE BOARD OF SUPERVISORS OF MONTGOMERY

COUNTY, VIRGINIA HELD ON THE 27TH DAY OF OCTOBER, 1991 AT 7:00 P.M. IN

THE BOARD CHAMBERS, COUNTY COURTHOUSE, CHRISTIANSBURG, VIRGINIA:

On a motion by Ira D. Lona, seconded by Mary W. BillS and catrlod unanimously,

WHEREAS, The Foderal Communications Commission (FCC) hal i••uect FCC Rule
Making Docket 97-182, Preemption of local zoning over talevi,ion and radio broadcut towers;

WHEREAS, Land use is a function oflocalaovemment to preserve citizen participation
in decisions fesardina the use of land within their community;

WHEREAS, The FCC rule mak:iq Docket 97-187, usurp, the power BDd authority of
local,overmnentB to controllaDd use and zenina in their communitiu; thereby excludi:na
citizens &om the elecilion-making procell in the use of land in their communitielj

WHEREAS, Local govemments are best positioned to identity the advene impaotB such
town may have on the relidences, ICenic uaeta, hiltotic diltrictl and the environment oftheir
local communities;

WHEREAS, The Virainia Auociadon ofCOWlties (VACo) and the National AIIIociation
of Counties (NACO) oppote FCC Rule Maldna Docket 97-187;

NOW THEREFORE, BE IT RESOLYED, By the Board ofSupeirv!.ol'l ofMontsomery
County, Virginia u follows:

1. The Board ltroq1y oppOH8 PCC Rule Maldna Docket 97-182, Preemption of
local zenina over television and radio broadcut toWCt8.

2. The Board stronalY IUpports the position ofNACO and VACo too prelerve local
zoning authority; and

•
3. The Board lt1:'onI1y believes it should be the authority ollocal government to

decide the use of land within ita communities.

ATTBST'~ ....:::.
MINISTRATOR
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BOARD OF SUPERVISORS
John W White, Sr., Chaimmn
Oliver H. Bellnett, Vice Chaimran
Arthur T. Carter
M. E. "Betsy" Mapp
Anthony L Ruffin
Suzanne S. Wescoat

MEMORANDUM

TO:

FROM:

DATE:

SUBJECT:

Office of the Secretary of the FCC

Thomas E. Harris, County Administratord~
October 20, 1997

FCC pre-emption of local zoning

I am writing this letter on behalf of the Northampton County Board of Supervisors who unanimously
endorsed a letter of concern regarding the FCC Ruling (Docket #97-182) which would pre-empt local
zoning authority over television and radio broadcast towers. Although a small county, Northampton
prides itself on its ability to issue permits in a timely manner; however. the stated FCC time frames
requiring local governments to act on all zoning and building permit requests for broadcast towers within
21-45 days is unrealistic and in our opinion would show prejudicial treatment to a single client. both of
which is unacceptable to Northampton County.

Additionally, Northampton County, as a community that has received enormous national and
international attention for its sustainable development strategies including designation by the President's
Council on Sustainable Development as one of four national demonstration models for eco-industrial
park development. has committed its resources and efforts to evaluate all projects in a manner that
reflects the long range vision of our people and our community. Consequently, development concerns are
evaluated and predicated on our commitment to environmental protection, social equity, and economic
viability. To impose arbitrary requirements that~ not meet the high standards identified by our
people through our Strategic Plan is not acceptable to the local government and citizens ofNorthampton
County. It is our belief that local governments should fairly and equally evaluate the varied projects that
are placed before the governing body and should have the latitude and authority to address them in a
manner that reflects the goals, objectives and aesthetics of our community.

In closing, I, on behalf of the Northampton County Board of Supervisors, ask that the FCC ruling on
Docket #97-182 be reconsidered so that the autonomy and authority of local governments across the
United States will remain fully protected.

cc: Jim Campbell
Bob Fogle. NACo
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AT A RBGut.AR KElTING OF THE BOARD OF SUPERVISORS OF ROANOKE
COON'l'Y, VIRGINIA, HELD AT THE ROANOKE COUNTY ADMINISTRATION

CENTER ON TUESDAY, OCTOBER 28, 1997

RESOLUTION 1Q2897-3 OPPOSING PROPOSED RULING BY '1'HB
PIDBRAL COMMUNICATIONS COMMISSION TO PRECLUDE LOCAL
GOVERNMENT AUTHORITY IN DETERMINING THE LOCATION or
DIGITAL TELEVISION TOWERS

BE IT RESOLVED by the Board of Supervi80rs of Roanoke County,

vir9in1a a. follow.:

WHEREAS, the Federal Communioations Commia.ion (FCC) 1a

propoainq a new rule that precludes the ability ot 100al

qovernments to regulate the proliferation ot diqital televi.ion

tower., radio towers and other wireless communication towers; and

WHEREAS, it pre.apt. local deci.iona Da.ed on zoning,

...thetica, the i.pact on property value or r ••triot1ons placed on

na~ur.l or hiatoric r ••ouroe.; and

WHEREAS, the proposed regulation.. require that appeal. ot

local zonin9 or other decisions be sent directly to the pee,

preoluding the local court.; and

WHEREAS, localities are required to aet on tower r.que.~.

within 21 to 45 days irrespeotive ot local requirements tor notice

to adjoining landowners, hearing requirements or app.al, and.

failure to aot 1n th••e time frames will result in the reque.t

.u~oa.~iaally beinq granted; and

WHEREAS, Roanoke County i. in oppoaition to this proposed rule

tor ~h. tollowinq reaaon.:

1) The FCC 18 violatinq principles of Faderali8m, ••paoially

~y allowinq the FCC to -.econd qU8sa- the reason. tor

1
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looal decisions and rever•• decisions that ara otherwi••

acceptable.

2) Th. proposed new rule represents an unprecedented attack

on local zoning authority by the FCC.

3) The proposed rule applies to the construction of new

High Definition Television towers that may be up ~o 2000

t ••t. hlqh.

4) The time limits proposed by the FCC are unrealistic and

bear no relation to the procedural requirement. of .t.a~e

and looal law, requirements of due prooe•• , or zoning

law.

5) The propos.d. rUle totally disregards property valu•• ,

historic di.tricts, natural resouroe., aesthetic. and the

11k••

THEREFORE, BE IT RESOLVED that tha Board of Suparvi_ora of

Roanoke County, Virginia doe. hereby atronqly oppo.e the new rule

propo8ed by the FCC. It requests that the united states conqr••• ,

the vir9in1a General Aasembly, and local elected official. oppo••

thi. rUlinq .a an unacceptable violation to the authority (~~h

1e9a11y and i_»11e4) of local government..

fUrther, the Clerk to the Board is directed to forward copl••

of this r ••olution to the Office of the secretary of the Federal

Communication Commission, member. of the United state. conqre••

repr•••nting Roanoke county, and the looalitiea participatinq in

~e Fifth Planninq Di.trict comalssion.

On motion of Supervisor Eddy to a40pt the resolution, and

2
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oCI File
Willia. r. Caton, Ac~1ng Secretary, FCC
The Hono~.bl. John W. Warner, U. S. Senate
The Hono~.bl. Charles S. Robb, U. S. Senate
The Honor.~le Robert W. Goodlatte, U. S. Repr••en~.tiv.
The Honorable Rick Boucher, U. S. Repre.entative
Wayne str1dklan4, Executive Director, 5PDC
participatin9 localiti•• :
Alleghany county Administrator
Botetourt Oo~ty Adainistrator
Clifton For,_ City Manager
covinvton City Mana;er
cra!; County Ada1niatrator
ROanoke City Manager
sal.. City Manager
Vinton Town Mana,er

16:57 No.006 P.04Oct 28'97

A COpy TSSTE:

Supervi.ors Eddy, Minnix, Harrison, Nickens, Johnson

None

AYES:

NAYS:

carried bY the followin9 recorded vote:

· RKE BOARD SUPERVISORS TEL:540-772-2193
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October 28, 1997

Mr. WiIlilDl Kennard
Chairman De.ipate
Federal Comlllunioations Commission
1919 M Street, NW
Washington, IX: 20554

Ex Partt lAtter Re: Case& WT97·197, MMDoc1cet 97-182, tmdDA. 96-2140

Dear Chainnan Kennard,

Please tennillllte all action in the preceding cues. They attempt to make the FCC the "Federal Zoning
Commission" for cellular and broadcast towers and violate the intent ofCongress, the Constitution and
principles ofFedera1ism.

Conpels and the courts have long JeCQanized t1ult zoning is a milttel' ofpeculiarly local concern. The
FCC has no zoning knowledge or expertise and is not accessible to most citizens.

For these reasons and others, Congress expressly preserved local zonina authority over cellular towers in
the t996 Act. Now the FCC is trying to get this jurisdiction back by issuing ndes which improperly
infrinac on local zoning authority.

The FCC's efforts to assume jurisdiction over any local zonina matter whORl RF radiation is mentioned
is unacceptable. The FCC ignores the fact that we cannot necessarily control the statements citiZCln8
make during meetings orOUt legislative bodies. MIDY municipalities, by state or local law, are required
to allow citizens to speak on any topic they wish, even on items that are not on the agenda. This is part
of what local aovemment is all about.

Some of our citizens may be concerned about radiation from cellular towers. For the roasons just
described we cannot necessarily prevent them from mentioning their concerns to us. The FCC's attempt
to use this as a means to seize zonina authority and reverse local decisions violates basic principles of
Federalism, Freedom ofSpeech and the rights ofour citizens to petition their government.

This is particularly true if a municipality expressly ••ys it is not oonsiderina such statements (that go
beyond the radiation authority Congress left with munjcipallties) and the decision i. completely valid on
other grounds, such as the impact of the tower 00 property values or aesthetics.
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For similar reasons the FCC cannot "second luess" the reasons for a municipality's decision. The FCC,
like the courts, is bound by the stated reasons aiven by a municipality. Either these reasons are sufficient
to uphold the deciaion or they are not; The FCC cannot "second guess" a munioipality's tnJe reasons any
more than the courts can "second guess" the true reasons for the FCC's decisions.

The FCC's proposal to ban moratoria on col1ular towors is objectionable for many of the reasons set forth
above. It also fails to recognize that for some municipalities moratoria are a well rocoanized zoning tool,
particularly while they revise zoning ordinances. More importantly, Conarell took away the FCC's
authority over cellular tower zonins. and this includes moratoria.

Similarly, please torminate the FCCs proposed role making preemptina local zenina ofbroadoast
towers. As you well know, broadcast towers can be over 2,000 feet high •• they are some ofthe tallest
structures known to man. It is therefore astoundinl that you would propose that municipalities can't
consider the impact ofsuch towers on property values, the environment or 8eathotic. and that even safety
considerations take second place. Safety always has to be the first priority.

And settlnl artificial time limits for municipalities to act on environmental, zonina and building pennit
approvals for such towers servos no useful purpose. It is a violation of the US Constitution. the
Communications Act and Federalism for you to put time limits on municipalities to act on all local
approvals and them state that all such applications will be automatically deemed granted jfwe don't act
within this time frame l even iftbe application is incomplete or violates state or local law.

The FCC should consider how it would react if it was told that any broadcast licente application would
be automatically deemed granted unless the FCC acted on it within 21 to 4S days; that this rule applied
whether or not the application was complete; whether or not the applicant was forelln or domestically
owned or otherwise qualified; or even whether the frequencies were available. And the rule would apply
without reiard to whether the tower for the station was at the end of an airport runway, in a wetland or in
a historic district.

For these reasons the proposed actions all violate the Communioations Act and the Constitution. Please
tenninate all these prococdinas without ta1dna the actions proposed therein.

Sincerely,

l)~t.q~
Vincent E. Poling
County Administrator

00: Mr. William F. Caton
Aotiq Socrctary
Federal Comnnmications Commission (6 copies)
1919 M Strwt, NW
Wuhinaton. DC 200554
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Jetty Wood, Vice Chairman
W~rna sayers, Supervisor

October 28~ 1997

James H. Jon8&. Chairman
C. Richard Farthing. County Administrator

Donald Payne, SUpervisor
Robert J. Wade. SUpervisor

William F. Caton, Acting Socretary FCC
Office ofthe Secretary. Room 222
Federal Communications Commission
1919M. Street, NW
Washington. DC 20~S4

Ex Parte Letto Re: Cases WT97-J97, MM Docket 97-182, and DA 96--2140

Deer Mr. Caton:

Please tenninate all action in the pJ""Q"'djng cases. They attempt to make the FCC the
"Federal Zoning Commission" for cellular and broadcast towers and violate the intent of
Congress, the Constitution and principles ofFederalism.

Congress and the courts have long recogoized that zoning is a matter ofpeculiarly local
concern. The FCC has no zoning knowledgo or expertise and is not aoccssible to most citizals.

.For these reasons and others. Congress expressly preserved local zonina authority over
cellular towers in the 1996 Act. Now the FCC is trying to get: this jurisdiction break by issuing
rules which improperly intiiDge on local zoIting authority.

The FCC's efforts to assume jurisdiction over any local zoning matter where RF radiation
is mentioned is uoaccoptable. The FCC ignores the fact that we caDDot necessarily control the
stamnents citizens make during mcetinas ofour le~lative bodies. MIllY mwricipalities. bV state
or local law, arc required to allow citizens to speak on any topic they wish, even on terms that lite
not on the agenda. This is part ofwhat local government is all about.

Some ofour citizens may be CODcelDed about radiation from cellular towers. For the
re.a90ng just described we cannot neceuarily prevent them from mentioning their eoncernUo us.
The FCC's attempt to use this as a means to seize zoning authority and reverse local decisions
violates basic principles ofFederalism, Freedom ofSpeech and the rights ofour citizens to
petition their government.

This is particularly true ifa municipality expressly says it is not considering such
statements (that go beyond the radiation authority Congress left with municipalities) and the
decision is completely valid on other grounds, such as the impact of the tower on property values
or aesthetics.

315 School St. • Box 2 • Tazewell, Virginia 24651 • (540) 988-7541 • Fax (540) 988-4246 • TOO (540) 988-7708
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For similar reasons, the FCC cannot "second guess" the reasons for a municipality's
decision. The FCC, like the courts, is bound by the stated reasons given by a mwlicipality. Either
these reasons are sufficient to uphold the decision or they are not. The FCC cannot ·<second
guess" a municipality's true reasons any more than the COW1S can "second guess" the true reasons
for the FCC's decisions.

The FCC's proposal to ban moratoria on cellular towers is objectionable for many of the
reasons set forth above. It also fails to recognize that for some municipalities moratoria are a well
recognized zoning tool, particularly while they revise zoning ordinances. More importantly,
Congress took away the FCC's authority over cellular tower zoning, and thls includes moratoria.

Similarly, please tenninate the FCC's proposed rulcmaking preempting local zoning of
broadcast towers. As you well know, broadcast towers can be over 2,000 feet high - they are
some ofthe tallest structures known to man. It is therefore astounding that you would propose
that municipalities can't consider the impact ofsuch towers on property values, the environment
or aesthetics and that even safety considerations take second place. Safety always has to be the
first priority.

And setting artificial time limits for municipalities to act on environmental, zoning and
building permit approvals for such towers serves no useful purpose. It is a violation oftho U.S.
Constitution, the Communications Act and Federalism fol' you to put time limits on municipalities
to act on all local approvals and then state that all such applications will be automatically deemed
granted ifwe doo't act within this timeframe. even ifthe application is incomplete or violates state
or local law.

The FCC should consider how it would react ifit WB$ told that any broadcast license
application would be automatically deemed granted unless the FCC acted on it within 2J to 45
days; that this rule appliod whethel' or not the application was complete; wbetber or not the
applicant was foreign or domestically owned 01.' otherwise qualified; or even whether the
frequencies wen available. And the t\Ile would apply without regard to whether the tower for the
station was at the end ofan airport runway, in a wetland OT in ahistoric district.

For these reasons the proposed actions all violate the Communications Act and the
Constitution. Please terminate all these proceedings without taking the actions proposed therein.

Verr truly yours,

cc: Mr. William Kennard
Chairman Designate
Federal Conununications Commission
1919 M Street. NW
Washington. DC 20554

P.3
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J.tr~Wood, Vice Chairman
Wilma sayers. Supervisor

October 28. 1997

Jame. H. Jones. Chairman
C. Richard Farthing. County Administrator

Donald Payne. Supervisor
Robert J, Wat». Supervisor

William F. Caton, Acting Secretaly FCC
Office of the Sccrotary, Room 222
Federal Communications Commission
1919 M. Street. NW
Washington, DC 20554

Ex Parle Lette Re: Cases WT97-J97, MM Dock« 97-182, and DA 96-2140

Dear Mr. Caton:

Please terminate all action in the preceding cases. They attempt to Inake the FCC the
"Federal Zoning Commission" for cclluJsr and broadcast towers and violate the intent of
Congress, the Constitution and principles ofFederalism.

Congress and the courts have Jons recognized that zoning is a matter ofpeculiarly local
concern. The FCC has,no zoning knowledge or expertise and is not aoccssibJe to most citizens.

,For these reasons and others. Congress expressly preserved local zenina authority over
cellular towers in the 1996 Act. Now the FCC is trying to get this jurisdiction break by issuing
rules which imprope.rly infringe on local zoDing authority.

The FCC's efforts to assume jurisdiction over any loeal zoning matter where RF radiation
is mentioned is unacceptable. The FCC ignores the fact that we ClDDot necessarily coDtrol the
statanents citizeo.s make during meetinas ofour le$dslative bodies. Many municipalities., by state
or local law, sre required to allow citizens to speak on any topic they wish, even on terms that are
not on the asmda. T1:lis is part ofwhat local government is all about

Some ofour citil-CnS may be coucemed about radiation from cellular towers. For the
J'e'.ason~jl.lst described we c.annot necessarily prevent them from mentioning their concemc'to us.
The FCC's attempt to use this as a means to seize zoning authority and reverse local decisions
violates basic: principles ofFederalism, Freedom ofSpeech and the ri&htS ofour citizens to
petition their government.

This is particularly true ifa municipality expressly says it is not considering such
statements (that go beyond the radiation authority Congress left with municipalities) and the
decision is completely valid on other grounds, such as the impact ofthe tower on property values
or aesthetics.

315 School St. • Box 2 • Tazewell, Virginia 24651 • (540) 988·7541 • Fax (540) 988-4246 • TOO (540) 988-nOS
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For similar reasons, the FCC cannot "second guess1l' the reasons for a municipality's
decision. The FCC, like the courts. is bound by the stated reasons given by a mWlicipality. Either
these reasons are sufficient to uphold the decision or they are not. The FCC cannot "second
guess" a municipality's true reasons any more than the COW1S can "second guess" the true reasons
for the FCC's decisions.

The FCC's proposal to ban moratoria on cellular towers is objectionable for many ofthe
reasons set forth above. It also fails to recognize ~t for some municipalities moratoria are a well
recognized zoning tool, particularly while they revise zoning ordinances. More importantly,
Congress took away the FCC's authority over cellular tower zoning, and this includes moratoria.

Similarly, please terminate the FCC's proposed rulemaking preempting local zoning of
broadcast towet's. As you well know, broadcast towers can be over 2,000 feet high - they are
some ofthe tallest structures known to man. It is therefOtC astounding that you would propose
that municipalities can't consider the impact of such towers on property vaJues., the environment
or aesthetics and that even safety considerations take second place. Safety always has to be the
first priority.

ADd setting artificial time limits for municipalities to act on environmental, zoning and
buildingpetmit approvals for such towers servCl no useful purpose. It is a violation ofthe U.S.
Constitution. the COlDIDwlications Act and Federalism fol' you to put time limits OD municipalities
to act on all local approvals and then state that all such applications will be automatically deemed
granted ifwe don't act witbin this timeframe. even ifthe application is incomplete or violates state
or Jocallaw.

The FCC should consider how it would react ifit was told that any broadcast license
application would be automatically deemed aranted unless the FCC acted on it within 21 to 45
days; that this rule applied whether or not the application was complete; wbetbet or not the
applicant was foreign or domestically owned Ot otherwise qualified; or even whether the
fteqlleDcies WCRl available. And the nde would apply without regard to whether the tower for the
station was at the cod ofan aiIport nmway. in a wetland or in a historic district.

For these reasons the proposed actions all violate the Communications Act and the
Constitution. Please terminate all these proceedings without taking the actions proposed therc'in.

Verr truly yours,

cc: Mr. William Kennard
Chairman Designate
Federal CommWlications Commission
1919 M Street. NW
Washington. DC 20SS4

P.3
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The Honorable Reed Hundt, Cbainnan
Federal Communications Commission
1919 M. Street, N.W.
Washington, D.C.

Dear Chairman Hundt

ID=8S4493S134

.......

October 20. 1997

P·S2

I am writing at the direction of the Westmoreland CountY Board of Supervisors. Westmoreland
County. Virginia, concerning Docket No. 97-182 which clearly preempts local zoning authority
over television and radio broadcast towers. We understand that this is being done in connection
with the new digital television technology, which in some instances requires towers that are
possibly one-halfmile high.

The proposed action by your agency would severely preempt the county's local zoning
authority over the siting and construction ofsuch towers. This proposal establishes unrealistic
time limits for local action on tower construction requests~ preempts local concerns including
aesthetics and environmental issues, and designates the FCC rather than the local courts. as the
authority for appeals.

This action seems to be contradictory over the fundamental issue ofland use regulations in our
nation. Ifthis action is approved by the FCCt it would basically give the broadcasters an almost
unfettered ability to obtain a favorable outcome. We would encourge the FCC to reject this
preemtion oflocal government zoning authority.

Sincerely,

~~
NormRisavi
County Administrator

pc: Congressman Herb Bateman
Senator John Warner
Senuor Charles Robb
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September 3, 1997

William F. Caton, Acting Secretary
Office of the Secretary
Federal Communications Commission
Washington. D.C. 20554.

Re: In the Matter of Preemption ofState and Local Zoning and Land Use
Restrictions on the Siting. Placement and Construction of Broadcast
Transmission Fncilities (MM Docket No. 97-182)

Dear Mr. Caton:

I am writing on behalf of the Board of Supervisors of York County in opposition
to the proposed FCC rules identified above thut would essentially prcempt local zoning
and land use restrictions on the siting, placement and constnlction of broadcast station
transmission facilities. As proposed by the National Association of Broadcasters and the
Association for Maximum Service Tdevision, thc rules would require local nction within
21 days with respect to requests to modify existing broadcnst transmission facilities,
within 30 days with respect to requests to relocate, consolidate or expand the height of
existing broadcast facilities, and within 45 days for all other requests. Under the
proposal, a locality's failure to act within these time limits would cause the broadcaster's
request to be deemed granted. .

Even though the FCC suggcsts that the motivating force behind these proposed
rules is the FCC-mandated expedited ro.llout of digital television. the proposed roles arc
not restricted to digital television facilities. Ruther, they would apply to All. broadcast
facilities, including not only standard television transmission facilities, but to all FM and
AM radio broadcast facilities as well.

The proposed time limits for local government review of broadcast tower sites are
unrealistically short, and in mnny cases would not even pennit localities to comply with
State advertising and public hearing requirements for zoning reviews. These udvertising
requirements are intended to give the public notice of land use applications; the FCC
proposals would in many cascs prevent the public from effectively having notice of or

--
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participating in the review process. Land use issues, especially thc sttmg of
communications towers. can often be sensitive ones, and the FCC proposal would stifle
the public's right to participate in the process. As we understand the proposal, tower
applications could be denied only for limited health and sufety reasons. Consequently,
towers could be erected in or adjacent to historic areas in the County that are vitnl to our
tourist industry. they could be erected in or ncar residential areas, they could be erected in
environmentally sensitive areas - in short, in arcas that ure now carefully considered and
reviewed on a case-by-case basis.

The proposal also provides that the FCC may overturn a local dcnial of a tower
application, without the applicant huving to pursue any of the avenues of appeal provided
through zoning and other lond use laws. We fed that this is unwarranted.

In sum, we oppose the FCC's proposal. Wc have enclosed nine copies of this
letter, as required, so thut it may be distributed to the Commission.

swh
Enclosures
cc: The Honorable John W. Warner

The Honorable Charles S. Robb
The Honorable Herbert H. Bateman
The Honorable Owen B. Pickett
The Honorable Robert C. Scott
The Honorable Nonnan Sisisky
The Honorable L. F. Payne
The Honorable Robert W. Goodlatte
The Honorable Thomas J. Bliley, Jr.
The Honorable James P. Moran
The Honorable Frederick C. Boucher
The Honorable Frank R. Wolf
The Honorable Thomas M. Davis
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421 Aviation W,
Frederick, MD 2ND!

(301) 695·2000

October 2, 1997

Contact: Wmen Mominp1ar
301-695-2162
'WIn'tIl.momingstar@aopa.org

FCC DIGITAL TV PROPOSAL 1'HREATENS AVlATlON SAFETY, SAYS AOPA

"--FJU:I1£iucK, MD',;, A Federal COmmUnicatiOns Coriuriissiriii proposal could threaten aviation
safety by permitting a proliferation ofTV broadcasting antennas to jut into navigable airspace,
according to the Aircraft OWners and Pilots Association. FCC~ issued a Notice ofProposed
Rulemaking proposing that the agency be able to "preempt state and loc.al zoning regulations to

accelerate construction of digital TV (DTV) broadcasting facilities.

"This proposal rides roughshod over local zonina that protects the flying public and the value
ofan aiIport," said Tom Chapman, AOPA senior vice president for government and technical
affairs. "It's not worth sacrificing public safety for additional channels and a better TY picture."

Broadcasters claim that state and local zoning ordinances may stop them from rapidly
building new antennas for DTV ttansmissions. Congress has declared that broadcasters must
have DTV signals on the air by next year in the nation's 30 largest TV markets, and by 2002 for

the rest ofthe COUDtry. TV station owners asked for the zoning preemption to allow them to meet
that schedule.

"" --But the proposecifuJe8ff'eCtS-aviatlon safety becaUSe those loeafZoDlngordlnanccs ilCtlic" ­
only enforceable laws that regulate the construction of a tower or other hazard to air navigation.

Fedcra11aw requires that builders ofpotentially hazardous towers and other obstructions
notify the Federal Aviation Administration, but FAA has no authority to enforce obstruction
standards and.it cannot stop the construction ofa tall tower. Congress left that kind ofland use
regulation to the states.

AOPA has worked with state legislatUres to establish laws lmuting the construction of taU
. structures that would be dangerous to aviation. It has also encouraged local govemmentsto adopt

ordinances and land use codes that protect navigable airspace, particularly near airports.
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AOPA noted that besides safety concerns, the broadcasters· proposal could also destroy the
value ofan airport. State and local iovernments have invested billions ofdollars building and
maintaining public airports- A tall obstruction built nearby could make an airport nearly

unusable.

"Protecting the safety ofpilots and passengers should be a matter ofcoordinated federal. state
and local efforts.n said Chapman. ·'The federal government establishes the standards, state and

local governments enforce them...

BUt the proposed rule creates a fundamental conflict of interest within the federal
government. according to A.OPA. one agency. FAA, establishes obstruction standaJ;ds to protect
the flying pUblic and encourages local govcmments to cmorce those standards through zoning
regulations.

But another agency, FCC, proposes a rule that would permit broadcasters to bypass those
regulations protecting the nation·s airspace.

"The FCC proposal will have serious consequences to aviation/' said Chapman. "FCC cannot
ignore those entities - federal, state and local- that have the expertise. and the legal right, to

define obstructions that affect navigable airspace, especially around their airports.

..AOPA strongly opposes this NPRM bec311Se it will result in new hazards to aerial
operations, aircraft and passengers in the U.S."

Comments on the proposedrole. :z..."PRM FCC 97-296; are due b]' Oct 30 and should be sent .
to FCC Docket 97-296, FCC Dockets BrdIlch, Room 239, 1919 M Street NW. WashinitOn, D.C.
20037_

The Aircraft Owners and Pilots Association, the world·s largest aviation organization.
represents general aviation - non-airline, non-military flying for business, commercial,
governmen~ personal and training purposes. More than halfof the nation's pilots are AOPA
members.

-AOPA-

97-3-070
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~AlRCRAfT OWNERS AND PILOlS ASSOCIA11ON

Ia'A421 Aviation way • Frederick. MD 21701-4798
T~ (301) 695-2000 • FAX (301 J695-2375
www.OQPO.Otg

september 29, 1997

Office ofthe Secretary
Fed..J. Communications Commission
1919 M Street, NW
Washington, DC 200554

Attention: Docket No. FCC 97-182

To whom it may concern:

The Aircraft Owners and Pilots Association (AOPA) representing over 340t OOO aircraft
owners and pilots nationwide is opposed to the Notice ofProposed Rule Making
(NPRM); Preemption 01State andLocalZoning andLand Use lWtrictions on the Siting,
p~ andConstruction ofBroadcast Transmiaslon Faci/ttJu. The general aviation
coJDlDUDity is the largest population ofairspace and airport users in the United States and
have a significant interest in the safety and efficiency of the National Airspace
System(NAS). AOPA ItroD&Iv QIlROM8 tbjI NPBM on the grounds that preemption of
state.and local zonini 1m. ordinances and (_mons will result in new heRrds to aerial
QpfIJtiOllL aircraft. and passenlers in the IhJites Stat•.

Because oran ubitrary and agressive implementation schedule, the proponents ofDigital
Television (OTV) consider stato and local zoning as obstacles to their artificially imposed
time ooD$I8in18. For this reason, the industry petitioned the Federal Conununieations
CommiBSion (FCC) for the above referenced NPRM that would essentially circumvent
well established state and local zoning protection.

Accelerated implementation ofDTV should not be accomplished at the expense of the
flyinJ public and it would be an oversimplification to state that current state and local
zoninl unreasonably delay broadcaat facilities construction. (II, Background, .4 , page 2­
3). Federally mandated "time limits" cannot be enforced nor expected to be complied with
in & standardized manner all aaoS8 the country. The principle as described in the NPRM
proposes to remove trom local consideration regulations based on the environmental or
health effects ofradio frequencies emissions, intederence with other telecommunication
signals,~ would also remove 1rom local consideration regulations concerning tower
marking and lighting provided that the tacility complies with applicable Conunission or
FAA regulations. As provided tor in the NPRM, the proposed changes are related to the
bealth and safety of the flyina public (II, Background, .4, page 2-3).
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Thia proposed rule Clllatcs a fundamental confiict ofinterest within the feden1
government. The government has established obstruction re1ated standards to ensure
public safety on one hand and bypass that same system and its enforceability Jinks with
state and local governments on the other, in an attempt to fiwilitate the implementation of
DTV.

The NPRM states that the Commilsion bad the authority to preempt where state or local
law stands as an obstacle (III, Discussion. .6, page 3) to the accompli~t and
eJtecution ofthe full objectives ofCongress. This creates a conflict ofinterest when
compared to the mandated authority and role that Congress has instituted with the Federal
Aviation Administration (PAA) in terms ofa..;ation safety.

The 1996 Telecommunications Act and associated 47 U.S.C. 151 do not justifY, mandate
or even insinuate that state and local zoning is to be ipored. "To~ available, so far
as possible...'. should not include or be attempted at the expense ofaviation safety. Again,
47 U.S.C. 151 "It shall be the policy ofthe United States to encourage the provision of
new technologies and services to the public" certainly does not intend to achieve it at the
expense ofstate and local zonin& especially when it rdatcs to ahport and aviation safety.
(III, Discussion, .7, page 4). The fact that hiltoricaIJy the FCC has sought to avoid
becoming unnecessarily involved in local zoning disputes regarding tower placement is
illustrative ofnot only common sense, but also mirrors previous congressional policy (III,
DiICUWOn,.8, page 4). .

Airports are endangered by constant encroachment ofthe approach and departure slopes
by towers or other vertical obstructiollJ which arc impediments to airport safety
clearances. Obstructions can be caused by tcITain, buildings, towers, and trees or any
object that penetrates what am be defined as navigable airspace. Penetrations to
navigable airspace may cause unsafe conditions at an airport and may have to be removed,
lowered or reconstructed. In many cascs. this cannot be accomplished withoutlocal and
state intervention and guidance, hence the impact of the FCC NPRM.

SilKiC 1928, zonins has been the answer to the problem ofairport protection from
obstmctions. In 1930) the Department ofCommerce recommended: "Municipalities and
other political subdivisions authorize to do so~ exercise the police power in promulgation
ofproperly coordinated zoning ordinances applying equitably to the public aiJports and
intermediate landing fiel~ and to conunercial airports ofthe public utility class, as well as
other land uses.n
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This same concern was vividly made public again in 1938 by the Civil Aeronautic
Authority (CAA) when it mentioned: "..and, solutions to these problems that have been
susgestecf, there is none as satisfactory. in many respects, as airport zoning." Following
federa11eadership in this domain, many states since then have adopted legislation
authorizing cities and counties to adopt regulatioDl and ordinances limiting the height of
sttUeturea around airports. By 1941, 31 states had this type oflegi.B1ation enacted. Many
more do today. While things have changed since 1930, they have changed for the better,
not for the worse. The federal government position on airport and land usc compatibility
zoning has been wry consistent in the last 60 years.

Today, 49 U.S.C. Section 44718 states, in pertinent part. that "The Secretary of
Transportation shall require a person to give adequate public notice...ofthe construction
or alteRtion, esta~ or extensi~ or the proposed construction, alteration,
estabHshment or expansion, ofany strocture...when the notice will promote: safety in air
commerce, and the efficient use and preservation ofthe navigable airspace and ofairport
capacity at public-use airports."

The FAA utilizes Federal Aviation Regulation (FAR) Part 77, CPR 14, "Objects Aftecting
Navigable Airspace" in an effort to establish staDdards for determining obstruction to air
navigation. In addition to Part 77, the FAA has published documentation ofwhich the
purpose is to supplement Part 77. Examples are: Advisory Circular 70n46O-2J
"Proposed Construction or Alteration ofObjects that May Affect the Navigable Airspace"
and Advisory Circular lSOISl90-4A, "A Model ZoninI Ordinance to Limit Height of
Objects Around Airports." These documents are designed to promulgate safety standards.

However, the Federal Aviation Act of 1958, as amended, does not provide specific
authority for the FAA to regulate or control how land may be used involving structures or
obstructions that may penetrate the navigable airspace. The Federal Aviation Regulations
Part 77 only requires .....an persons to give adequate public notice...ofconatNction or
attention...where notice will promote safety in air commerce.)' The FAA has no power
to enforce obstruction standards.

The Advisory Circulars published by the FAA are evidence that the FAA is unable to
provide enforcement for situations that arise and have made efforts for the local
govanmcnts to be informed about the responsibilities they have to establish zoning
ordinances.
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By examining the statutes relative to the FAA. we can confirm that there is no specific
authorization for federal regulations which would limit structure heights, prohibit
constnJction or even require stlUetures to be obstruction marked and lighted. Congress
chose to withhold such authority. Since it would involve federal zoning regulations and
due process actions, including the taking ofproperty and the payiua ~f compenaatio~ the
matter wu best left with the states alld tile loeal authorities. 'fhja federal void is filled
by state and local authorities. States and local governments have the responsibility of
enacting and enforcing aiJport-comp.tibleJand use.

Given the relative ineft"ectiveness ofthe current FAR Part 77 and the advisory nature of
the other documentation, it is essential that state and local authorities maintain their ability
to adequately regulate tall struetum. The PCC NPRM discourages the state and local
governments from filling in the federal voids to protect their airports and citizens. We
believe that the safety and weI&re ofpersons above and on the ground in theviciDity of
airpon.s should be a matter ofcoordillated federal, state, and local concern. The Federal
govamnont established tho standards and recommendations, the state and local
governments e.ofo~ them.

AOPA believes that another federal agency (FCC) Ihould I10t attempt to do what the
federal aviation agency cannot in terms ofobltlUction related aviation matters. The FCC
NPRM has serious aviation consequences and therefore cannot ignore those entities
(fedenl. state. and local) that not only have the expertise, but also the legal right to define
obstructions that impact on navigable airspace, especially around their airports.

.
To protect the public by preventing property located and constructed airports &om
becoming worthless through construction or growth ofhazards or obstructions in and
around such airports, state and local iOvemments all point to zonina to limit the location
and height ofstruetures. A state, county, city, airport authority, corporation or individual
can spend large sums ofmoney fur very essential public and private purpose of
constructing and maintaining an adequate airport, only to have the airport rendered
worthless and dangerous almost overnight by the erection ofobstructions despite adequate
and safe state and local :wning laws and regulation., and violating a myriad ofthese in the
proCOlS.

Throughout the nation, local zoning and ordinances are the only means to enforce and
limit the height ofobstructions to airspace and aerial navigation near airports. AOPA is
and has worked with state legislatures to improve existina laws and to establish new ones
to limit the construction ofmll sttuctures that would be dangerous to aviation.
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We also encourage local governments to adopt ordinances and land..use codes that protect
navigable airspace, especially in the proximity ofairports. This has successfully been
achieved in some states where, beyond providing specific guidelines for airport land use
compatibility and implementation ofairpOlt land use regulations, the state requires permits
for any penetration to the FAR.Part 77 sw1iwes. The end result is that local political
subdivisions are required to adopt zoning to require a variance for any penetration to the
Part 77 and to require appropriate 1ightingImarldns as a condition of such variance$.
Examples like these represent the best, the safest and most eBicient coordinated usage of
federal standar~ state law~ and local ordinan.c:es.

While the arrangement between the two federal agencies can be considered a "gentleman's
asreement," they both have to face the validity oftbe airport zoning statutes, which
incorporate the basic lepl priJKiples which SUltam the validity ofthe zoning. These arc
now finnly established in the lcgaljurisprudence ofthe majority ofthe states in this nation.

It would be inaccurate to believe that because FAA's Part 77 Regulations and associated
processes such as notices ofpropoaed constructions and aeronautical studies are not
affected nor mentioned in the NPRM, that the NPRM's impact is non-exiBtent in terms of
safety ofaerial navigation. !hia NPRM fails to consider that state and local zoning
address and safeguard aerial navigation in cases where P'AR Part 77 fails to require FAA
notification.

The cues where Part 77 Does Not require FAA notification include:
(1) ccmstNetion or alteration o£LBSS than 200 feet, (2) proposed construction ora tower
less than 200 feet yet in the vicinity ofakports privately ownedIoperated, (3) objeeu that
are shielded by another object (This may lead to a gradual crawl towards an airport. Each
tower is bunt just a little closer and soon there are 20 ofthem.), and (4) an addition in
height of20 feet or less to an existina antenna structure.

Furthermore, state and locallaw8 and ordinances are the only protection the flying public
h~when the towers or obstructions in question are not even considered to be an
obstIuction under P'AR Part 77. The cases where FAR Part 77 Doel Not Consider to be
an Obmde are: (1) a height of499 feet or less and (2) a height of499 feet when right
beside a private use airport.


