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So, let's get this thing licked, let's get this

thing pinned down. I want to say this also in this context,

that you're only going to be using something less than 12

witnesses, if I heard you right last time?

MR. KELLETT: Well, we have another issue, but I

think we're hoping to -- excuse me, I misspoke.

JUDGE SIPPEL: What other issue, you mean the one

there's a motion pending for?

MR. KELLETT: Right, yes. That shouldn't change

much at all. I think that we're right in the same number.

JUDGE SIPPEL: Well, if you have to expand this

case beyond, in a significant way -- if you have to

significantly expand the litigation in order to get that

issue in, I want to know that up front.

MR. KELLETT: No, I don't think so.

MR. SCHAUBLE: Your Honor, I don't think that's

the case. In fact, that issue has largely been litigated,

and I think we know, you know, it litigated from another

perspective, so we know the scope of it very well.

JUDGE SIPPEL: I understand what you're talking

about, but I'm putting you on notice right up front that in

fairness to the proceeding and in fairness to me, I need to

know if something is happening to significantly expand the

discovery and/or trial of this case. Too much, too long.

MR. KELLETT: I don't mean to speak to them, but I
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think that's not the case.

JUDGE SIPPEL: All of it is complete?

MR. FENSKE: Your Honor --

JUDGE SIPPEL: Let's get a date certain, before I

forget and have to corne back to it.

MR. FENSKE: Your Honor, we would propose, we seem

to have a laundry list of items on the 24th, and that's fine

with us to provide that list.

JUDGE SIPPEL: We will make the 24th the day of

reckoning. Is that okay with you?

MR. KELLETT: That's perfect, Judge.

JUDGE SIPPEL: October 24 will be the list of

deponents. Now, other than these depositions, and I'm not

talking about loading documents, because that issue, there's

also for purposes of preparing for this trial, the purposes

of this proceeding today.

Are there any other documents that are

outstanding, any other document requests?

MR. KELLETT: We had a motion to compel documents

early on, Your Honor, and we were to depose Kay and then do

a follow up motion if we found that we still needed

anything. You gave us some of the documents we requested,

but you said discuss it with Kay and I will permit the

Bureau a follow up motion to compel after case deposition.

JUDGE SIPPEL: Has anything been done about that?
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Well, obviously, no --

MR. KELLETT: No, we haven't had a case

deposition, but we don't expect that to be a very large

amount of time.

JUDGE SIPPEL: I'll put that in the category of

deposition matters and if it needs to be cleaned up at the

end we'll clean it up.

MR. FRIEDMAN: Your Honor, just for the record, in

the Sobel case, not only was Mr. Kay deposed, but Mr. Kay

provided documents in response.

JUDGE SIPPEL: Were they responsive to this?

MR. FRIEDMAN: I don't know whether they are or

they're not. They had a chance at them in the Sobel case.

MR. KELLETT: Not as to these issues.

JUDGE SIPPEL: I want to be sure that I'm not

getting tipped off to something by that comment. This case

is going to be discovered on its own merits. If there's a

little bit of overlap, there might be a little bit of

overlap. I'm not suspecting we're going to see any.

MR. SCHAUBLE: Your Honor, I think the possible

overlap would relate to our pending motion to enlarge.

JUDGE SIPPEL: Well, I'm not certain. I'm just

trying the best I can to keep any spirit of cooperation that

I can. I want to keep that alive as long as I can. Well,

all right, let me move onto that. There was a deposition
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scheduled. That was one of the last items of business, and

again, this ties down to my other question.

If the Bureau, and I'm trying to give you all the

time you want, but you've got the burden, you've got the

burden of proof on this. Forget about pending motions.

What we're dealing with right here today, I was being told

that it was 12 at the most and probably something in the

nature of six witnesses.

MR. KELLETT: I think we're hoping to hone it to

that still, Your Honor.

MR. SCHAUBLE: It may be, we might put it more in

terms of fewer than a dozen, maybe eight might be a little

more likely than six, but that's -- obviously we don't want

to present repetitive testimony here.

JUDGE SIPPEL: All right, and Mr. Friedman and

Fenske know who those witnesses are, right, or who those

people

MR. KELLETT: Basically, they know a subset of 18

that those will come from and we're trying to get that to

them, hopefully, would the 24th suit? That seems to be the

day.

JUDGE SIPPEL: Let's talk about it, before I get

to that. What I'm going to require to have done is, I'm

going to require that at least the universe that you're

going to select your eight or six, whatever, you don't know
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right now, sitting here today, which of those that might be.

But, obviously, you've got 12 people out here who have

relevant information about this case.

MR. KELLETT: We have given them the list of

people with relevant information about this case.

JUDGE SIPPEL: Right, you told me that's 18.

MR. KELLETT: It might be fewer than 18. I think

18 is the largest. In terms of their reliability,

depositions will have a lot to do with their reliability.

Now, there may be some of the 18 that don't need to be

deposed and that's --

JUDGE SIPPEL: You're not listening to my

question. You told me last time that you had it down to 12.

If the Bureau had to go to trial next week, there would be

12 people that you would be prepared to put on the stand at

the outside. It might be less, but there are 12 people,

right?

MR. KELLETT: No, Your Honor, I did not tell you

that. I told you there are 18 relevant people and that come

trial deadline, we will have that honed down to 12 people,

no more than 12, as few as six, and it did not say that I

knew that there were only 12 people with relevant

information.

JUDGE SIPPEL: I didn't say that. I didn't say

relevant information. I'm not talking about that kind of
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MR. KELLETT: Correct.

understand.

That's how I heard it.

to be 12 or it was going to be something less than 12.

"For depositions?" And, I say, "Yes." This is

you're down now to 12 or less.

But, when I'm looking at this page, it looks like

required you to turn over and it was more than 12.

earlier time, give Mr. Friedman a list of names that I

was floating between a half dozen and a dozen, but I wasn't

JUDGE SIPPEL: Now, somewhere in there, I mean, it

JUDGE SIPPEL: Here is the colloquy on page 193 of

hearing anything about 18. I do know that you did, at an

MR. SCHAUBLE: Your Honor, I think -- I'm sorry.

JUDGE SIPPEL: That's impossible for me to

MR. KELLETT: Right.

what I'm told, "Tops, half a dozen, perhaps."

"Certainly." Bureau counsel says, "There may be a handful

roughly?"

of others." I say, "Well, how many are we talking about,

this point that we would want to depose Mr. Kay." I say,

depose, anticipate deposing?" "Well, we'd anticipate at

the transcript. I'm asking, "How many are you going to

talking about witnesses that you had selected that you were

going to rely on for trial. You didn't know if it was going

discovery witness. I'm talking about trial witnesses. I'm1
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MR. KELLETT: Yes. I think, Your Honor, that

we're mixing apples and oranges and I think we went through

this last time, as well. We do not intend to depose all the

people who are cooperating fully with us/ because there are

several that might testify as to just/ you know, a few, you

know, five minutes of testimony or whatever. So, in terms

of the number of people we want to depose/ six is the

number.

In terms of the number of people who might testify

at trial, and I don/t think that we're revisiting this

again, but I'm confident that six is still a very good

estimate of the number of people we want to depose.

However, most of those are unfriendly to us/ not friendly to

us.

JUDGE SIPPEL: All right/ now you're telling me

something.

MR. KELLETT: Okay.

JUDGE SIPPEL: But, there may be more than six

witnesses that you're going to put on the stand at the

hearing?

MR. KELLETT: Correct.

JUDGE SIPPEL: What would be your best estimate

today on how many people?

MR. KELLETT: Less than 12, but probably six to

eight.
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JUDGE SIPPEL: All witnesses?

MR. KELLETT: But, the six that we're deposing

wouldn't necessarily be our witnesses. They could end up

being their witnesses.

JUDGE SIPPEL: Well, I'm not going to comment on

that. After you depose them, you may decide that you don't

want to use them. They may just tell you things that you,

absolutely, don't want to see, right? That could happen?

MR. KELLETT: Or, they may just tell us things

that make it clear that wasn't a violation by Mr. Kay.

JUDGE SIPPEL: Then, these sound like it would be

a very useful expenditure of time to talk to these people.

MR. KELLETT: Right.

JUDGE SIPPEL: Now, you'll be fine tuning your

schedule as to when those depositions can be taken?

MR. KELLETT: Yes.

JUDGE SIPPEL: You're probably going to say

they're unfriendly, it may be that we need subpoenas, is

that possible?

MR. KELLETT: It could be, yes.

JUDGE SIPPEL: Why don't we get this process

going?

MR. KELLETT: We were trying to work on it right

when the case closed, but we'll get that process going again

promptly.
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JUDGE SIPPEL: You're going to reach the point in

time where if you don't do it, I'm just going to have to

shut you out because this is getting ready for hearing, and

you have to get ready for hearing. You know who these

witnesses are. All you have to do is put together a notice

to propose and give me a subpoena and show me the relevance

of their testimony and get --

MR. KELLETT: Within the next two weeks?

JUDGE SIPPEL: Well, you've got several things

going on here.

MR. KELLETT: Our burden in the next two weeks is

not heavy. Their date is the 24th, ours is the 31st. So,

we have no problem there, I don't think.

JUDGE SIPPEL: Then why not have those people by

the 31st?

MR. SCHAUBLE: That would be fine, Your Honor.

JUDGE SIPPEL: By the 31st, and this means that

you're going to coordinate this effort with Mr. Friedman.

MR. SCHAUBLE: Certainly, Your Honor.

JUDGE SIPPEL: These are your depositions, be sure

that you'll be available on the dates that you have set and

he may have it -- I'm assuming he's going to have an

interest in deposing these. These are going to be people

that both of you recognize as being sources of significant

relevant information. He knows who they are and he knows
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October.

MR. KELLETT: I think that we can do it. I can't

MR. FENSKE: Your Honor, by the 31st of October, I

MR. FRIEDMAN: We don't know the mysterious six.

I'm happy right now that at a quarter of

JUDGE SIPPEL: I'm faced with this, it might even

preparation -- we haven't deposed Kay. Our case preparation

chief. Can you get their identification, also?

guarantee it will be completely accurate, because our case

that? There are other people that you have talked to that

trying to deal right now with the mechanics and what about

JUDGE SIPPEL: You're right on target. But I'm

you probably are taking no time, probably making -- case in

MR. FENSKE: What I'm just suggesting, and that is

JUDGE SIPPEL: All right. You will by the 31st of

the people who will be witnesses.

the people they are going to depose is a different list than

time, as well, because I think the Bureau has just mentioned

also be helpful to have a list of witnesses at that point in

helpful, I concur 100 percent, what I'm suggesting, it would

the 31st of October. The notice has been proposed and

subpoenaed --

eleven, I've got it down to six. I want to see six names on

go beyond

believe we're talking about deposition schedules.

even now who they are.1
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is not complete, but we can give our very best estimate on

the 31st, as well, or before, as we're trying to schedule

these things so we can make these comprehensive trips to

California.

JUDGE SIPPEL: If you can tell Mr. Friedman and

Mr. Fenske, by letter, informally, you k now, if you can do

that today, you can do that tomorrow, that's a help.

Whenever, I'm giving you a cut off at the 31st to come in to

me.

MR. KELLETT: Right.

JUDGE SIPPEL: Proof that you have sent these

notices out and if I need to submit the subpoenas with

regard to the 31st.

MR. KELLETT: Okay, the other side, though, is

honing down the 18 or so people that we have told them have

relevant information to the number whom we will call at

trial.

JUDGE SIPPEL: That's correct.

MR. KELLETT: I can't do that today or tomorrow,

but by the 31st, I can do my very best to get that.

JUDGE SIPPEL: I'm sorry, I don't mean to cut you

off. I'm not saying that you're locked in to those

witnesses. There may be more. There's going to be a date

certain that -- I'm going to establish at some point a date

certain where we can't do this anymore.
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MR. KELLETT: Right.

JUDGE SIPPEL: But, right now, by the 31st, you

can have, I want to have the process out. I want the

process out, started on the six. In addition, I want the

identification given to Mr. Friedman of others whom you

will, in all probability, be calling.

MR. KELLETT: Right.

JUDGE SIPPEL: All right. It may be that the day

before the witness is going to come and say, I'm not going

to talk, and that can happen. I'm not suggesting that you

would do something like that, but for reasons unbeknownst to

all of us, sometimes those things do happen.

The point is that you are committing yourself to

telling me and telling the other side who your hearing and

trial witnesses are going to be as of the 31st of October.

There may be more. And, as I said, theoretically, there

could be less and that's what you're going to tell us on the

31st. You can do that, right?

MR. KELLETT: Yes, Your Honor.

JUDGE SIPPEL: Now, with respect to the ones that

you would not attempt to depose, it's not only, and believe

me, I'm going to make the same requirement on the other

side, probably not today, but Mr. Friedman is going to have

the same condition. You not only have to give him the name

and the address and the position of the person that you're
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witnesses. Your non-deposed witnesses. Name, address,

place of business, business phone number and a summary

statement as to the relevance of information that they have.

Now, when you do that, in fact, I would venture

that you should make that information available to everybody

in the courtroom. I can't believe that you can't do that

today or tonight, between tonight and the 24th. You've been

looking at these names for the last two weeks. If you could

give him that information by the 24th with respect to the

non-deposed witnesses, then Mr. Friedman will be in a

position to make a list of whom he wants to depose, which in

all likelihood he will want to dOl since theY/re going to

contest

So, that, again, maybe we can work that into the

same itinerary of the depositions. So, do you understand

what I'm saying? The 24th, you give him a list of all the

witnesses and say, here are the six we're going to depose

and we/re going to get the process and here are two others

that we don/t intend to depose, but here's the information.

MR. KELLETT: Okay.

JUDGE SIPPEL: Then, between the two of you, it

may be Mr. Friedman can get his notices out and his request

for subpoenas to me for those other two, and you can get

yours in to me for the six and you can maybe schedule all
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the activity received there. You can schedule all these

things at the same time and same place.

MR. KELLETT: Right. Now, you understand, Your

Honor, that the six is my best estimate of the number of

depositions. It's plus or minus one or two.

JUDGE SIPPEL: Well, if that's what you're dealing

with, plus or minus one or two, I don't think it will be a

problem. If we get beyond that, then it could be a problem.

MR. KELLETT: Okay.

MR. FENSKE: Your Honor, one small point of

clarification, if I may?

JUDGE SIPPEL: Sure, sure.

MR. FENSKE: On the 24th, as you just alluded to,

that will also include a list of what I'll refer to as the

deponents. Will that list for the deponents also include a

summary statement of relevant information? I assume it

will, but I want to clarify for the record.

JUDGE SIPPEL: No, the request for the subpoena

would have to have, so the same information I'll make that

October 24, you're giving Mr. Fenske and Mr. Friedman, based

on the same information that would go into a request for a

subpoena.

MR. KELLETT: Other than giving them our best

guess, we still haven't put together what evidence we're

putting on at hearing, so this isn't a summary of a witness,
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what the witnesses will eventually testify. This is the

summary or best guess now, and we have no problem with that.

JUDGE SIPPEL: I understand the whole nature of

the deposition. Presumably you're going to find out more

information.

MR. KELLETT: Correct.

JUDGE SIPPEL: Another purpose of that deposition,

and particularly the trial witnesses, to pin the witness

down on what he's going to say, so that we don't get

surprises at the hearing. You've got a two-fold purpose.

I'm assuming that you know something about these

witnesses that you can explain to Mr. Friedman as to what

you believe they're going to say that's relevant to your

case.

MR. KELLETT: Right.

JUDGE SIPPEL: It doesn't mean that you know

everything about the person, but this is the kind of

information that I would want available to Mr. Friedman by

the 24th and the more he has, the more he knows about what

you know, the easier this process is going to go when it

comes time to getting these notices out. At least getting

people on the record.

MR. KELLETT: Right.

JUDGE SIPPEL: I know you're not going to be

referring to the deposition necessarily, but I'm trying to
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keep you friendly, to keep the thing going.

MR. FENSKE: Just for the record, we were very

friendly out last time.

MR. FRIEDMAN: They had no complaints.

MR. KELLETT: What would be very helpful as well,

Your Honor, is if we had their first guess as to who they're

going to be calling as witnesses, so that we could arrange

depositions all at once.

JUDGE SIPPEL: I'm not through with you and I'm

going to stay with you until I'm sure --

MR. KELLETT: Okay, I apologize.

JUDGE SIPPEL: So, that would put you in the

position to depose these witnesses and your side of the case

would be pretty well covered by Mr. Friedman, as well, for

all your live witnesses, anyway, who have been deposed, for

the next 60 days.

Give or take a little, that's basically it.

MR. KELLETT: Correct, there's Thanksgiving at the

end of that, where the deposition notices would be coming

out, but that's very close.

JUDGE SIPPEL: Then, what more does Mr. Friedman

need from you? What more do you need? You're going to have

their witnesses, you're going to have deposed their

witnesses, you're going to have whatever documents you're

able to get under ForA and whatever is given to you
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voluntarily.

Let me just ask the question because I/ve asked

it, what more do you need?

MR. FRIEDMAN: We intend to propound some more

interrogatories to the Bureau?

JUDGE SIPPEL: To the Bureau?

MR. FRIEDMAN: Yes. Once we get a better idea of

where their case is, in response to that. That would

certainly come from learning who their witnesses are.

JUDGE SIPPEL: I'm pretty negative about

interrogatories, unless you're asking for identification of

people or identification of documents.

MR. FRIEDMAN: We would be looking for that to

provide us background information for the depositions. For

instance, who they spoke to at the Commission, what they

told the Commissions, the background material, so it could

help us in our discovery of deposition.

JUDGE SIPPEL: Well, you've got the people for

deposition.

MR. FRIEDMAN: I understand that. We'd just like

to be prepared.

MR. FENSKE: To go in blind in your deposition

would be extremely burdensome.

JUDGE SIPPEL: Well, I understand that, but that/s

why I just am putting them on notice by the 24th, they/ve
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got to tell you who these people are and what relevance they

expect their deposition and their hearing testimony to be.

Now, what are you waiting for beyond that? You want to know

what? When they talked to them?

MR. FRIEDMAN: Did they do it orally, by writing?

Did they give a writing, did they give them documents, who

they spoke to? Were they contacted? The background that

will prepare us to ask the question, what did you say in

that conversation, what did you write, what was said, since

we don't have access.

The one problem is, we would normally come to a

deposition armed with documents, which normally makes it

easier so you can review documents. Here, we need the

interrogatories as a way of helping us with the documents

that we don't have, since our FOIA requests have been

universally denied. We're not sitting on a stash of

documents.

JUDGE SIPPEL: Well--

MR. KELLETT: Your Honor, may I speak to that.

JUDGE SIPPEL: Just a minute. It's true that

initially, before you take a deposition, you have documents

that relate to that and you sit down and have a witness and

ask about the documents. But, that's not true of everybody

and in this particular situation, there has been a document

request made. Well, I guess a FOIA request.
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Why do you need to ask the Government all those

questions in interrogatories? Why get into that? All you

have to do is ask the witness on the stand as he's there

being deposed, exactly these same questions. Besides that,

whatever answer you get from the Bureau, you don't know if

you're going to get, you assume you're going to get the same

questions. This sounds like it's an added procedure that

makes this more burdensome.

MR. FRIEDMAN: I guess what we were hoping for was

to identify those witnesses who participated in relevant

documents so we know the right questions to ask.

JUDGE SIPPEL: You'll know what questions to ask,

I'm sure, by this time. I mean, you've known these people,

at least made contact with them for a long time, and I take

it these are people who have had something to do with Mr.

Kay over the years in the course of business. Am I correct?

MR. KELLETT: Yes.

MR. FENSKE: Your Honor, I can't disagree with

your statement whatsoever, but obviously, in a deposition, a

question hypothetically would be asked, did you provide the

Commission with any written documents? The prospective or

probable answer would be yes, and perhaps the document would

be produced at deposition as it should be, and then we're

stuck reviewing a two page document in the middle of a

deposition. I think what we're asking for is not only what
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was provided, but copies of those documents so we can be

prepared for a deposition, to have it run smoothly, rather

than take ten minutes out to review a two page document and

start asking questions blindly.

MR. KELLETT: Your Honor, you've permitted them a

certain number of interrogatories with a certain number of

subparts long ago. Their side used those interrogatories,

we responded, and you, at that time, indicated that was what

they'd be limited to.

JUDGE SIPPEL: I'm just not going to go down that

road. I don't see there's any need for anything more than

what I've given you and I've given you an awful lot. This

is my ruling with respect to these witnesses. I'm expecting

that those depositions are going to be taken.

MR. KELLETT: If we're talking about scheduling

them by the 31st of October, that's within three weeks of

the scheduling?

JUDGE SIPPEL: You've got to have them filed

because you've got to deal with 21 days.

MR. KELLETT: Yes, right.

JUDGE SIPPEL: All right, as soon as possible.

That's the main reason I'm concerned about going into the

business of interrogatories that will be related to this

deposition testimony. It's just going to stretch it out

interminably.
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You go ahead and follow my schedule and get the

deposition notices out while you're there and you're on

notice as to who these other witnesses are. So, I mean, now

is your time to go after them.

MR. FRIEDMAN: We will, of course.

JUDGE SIPPEL: Now, I already asked the question

about other documents and I have a flavor for what's in

store on that. Is there anything else that you can

voluntarily give to Mr. Friedman at this time with respect

to documents?

MR. KELLETT: We've given him thousands of pages,

Your Honor.

JUDGE SIPPEL: I know, is there anything else?

MR. KELLETT: I don't think so. I'll go back and

check, but I believe that we've given him everything that's

not covered by privileges or whatever.

JUDGE SIPPEL: Right, okay. You're virtually

sure. If you're not, if you want to just check again.

MR. SCHAUBLE: Your Honor, the one open

possibility is, which I think we're going to take under

advisement, is the report, inspection report.

MR. KELLETT: Right, we have a draft inspection

report.

MR. SCHAUBLE: The final inspection report, we

said earlier we're going to take under advisement how we're
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going to handle that.

MR. KELLETT: Right, in response to the FOIA

request, we're going to take under advisement the

possibility of giving them the draft, too.

JUDGE SIPPEL: I hear you. I'm hoping, I don't

know anything about the details of that inspection. But, I

would hope that you would also look at the information as

coming out of the inspection as to whether or not there is

any question as to whether any of the allegations in the

designation may not be accurate? That it would be looked at

in that light. I have no idea what's in the report and I

have no idea what information we got.

What I'm simply saying is that now you've had your

chance to go in and see the operations and the complaint was

based basically on the -- the hearing information was based

on tips, inferences and suggestions.

MR. KELLETT: We definitely have information that

certain things are not at issue that might have been.

JUDGE SIPPEL: Can we get those out on the table

at some point?

MR. KELLETT: Well, we're dealing with 152

stations.

JUDGE SIPPEL: Right.

MR. KELLETT: As to some, certain things will not

be at issue, and that will be a matter for the hearing. You
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know, that's a complex matter. It's going to be like, was

this one constructed on time? Oh, this one's not

constructed now. Was this one constructed on time? Well,

it is constructed. Now, we have no reason to believe it

wasn't constructed on time, etc.

JUDGE SIPPEL: Just explaining it that way, that

kind of thing would lend itself to some kind of chart?

MR. KELLETT: This report --

JUDGE SIPPEL: It could be stipulated to at the

admission session and hopefully get rid of a lot of things

and we won't have to concern ourselves with.

MR. KELLETT: Right.

JUDGE SIPPEL: Is this the first time that this

has come up?

MR. KELLETT: I think that we haven't ever reached

this point, Your Honor.

JUDGE SIPPEL: Okay, now you have.

MR. KELLETT: Right, I think that there will be a

significant amount of material we can stipulate to in an

admissions session that is not at issue.

JUDGE SIPPEL: That would be favorable to Mr. Kay?

MR. KELLETT: Right.

JUDGE SIPPEL: You stipulate it would be favorable

to him?

MR. KELLETT: Right, that we assert things at
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MR. KELLETT: Correct.

MR. KELLETT: Correct.

contained in the HDO?

some of this stuff out of here?

I'm not saying a concession, but a

to get its case in form. You're going to get their case a

Let me tell you where I'm coming from. The Bureau has got

JUDGE SIPPEL: What about your side, Mr. Friedman?

it's moved in the last hour. It's actually 25 to 11.

JUDGE SIPPEL: I've got something I want to say

MR. FRIEDMAN: That clock is wrong. I don't think

MR. FENSKE: Your Honor, I assume that applies not

JUDGE SIPPEL: All right, that's good.

JUDGE SIPPEL: I'm not trying to get the big

JUDGE SIPPEL: I'm looking at the clock.

produce.

really don't have the goods, you don't have the evidence to

I mean, the Bureau has an obligation not only to add to the

case but to subtract from the case if you find out you

very narrow, and this is what you have an obligation to do.

we have a very narrow

about that before we shut down for the day, but right now,

only to construction issues, but any number of issues

picture now. I'm trying to micromanage this. We can get

stations on time.

issue in the HDO is whether he constructed any of his1
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week or ten days before yours is due, and you're also going

to have all this information through depositions and what

not. They're pinning themselves down to the universe of

what they're going to put in the record.

This is what you have to respond to. Again, I'm

looking forward to keep both sides of the case as, I don't

want to say limited in the sense of preventing something

from coming in that's significantly relevant, but I'm trying

to keep this case bared down to the bare bones of what is

necessary for this trial. The key to this thing, as I'm

seeing it right now, the issues as I see them and as I

understand it, Mr. Kay's testimony and it's the explanations

from some form of expertise, in terms of what the record

loading consumes.

There's a lot of those, I think, but those were

the ones that are ones we focused on. But, over and above

that, what kind of evidence would you be offering to these

witnesses?

MR. FRIEDMAN: We would expect our witnesses would

respond to the allegations that their witnesses are going to

make in the case in chief.

JUDGE SIPPEL: Is it always going to be in the

nature of rebuttal witnesses?

MR. FRIEDMAN: Well, I guess if they meet their

burden, then we have to respond to the burden and shift it
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