
Marin County
Community Development Agency

Mark J. Riesenfeld. AICP. Director

October 30, 1997

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington DC 20554

RE: Notice of Proposed Rule Making
MM Docket No. 97-182

Dear Mr. Caton:

This letter is intended to apprise you of the Marin County Community Development Agency's position on the
proposed rule making pending before the Federal Communications Commission (FCC) that would allow the
FCC to preempt state and local zoning and land use laws and ordinances as they pertain to deployment of
digital television service (DTV).

The County recognizes that the deployment of DTV will benefit County residents by ensuring the availability of
free local broadcast service. However, the County also recognizes the need to balance the consumer
advantages of the timely deployment of DTV with the public interest in the siting, design, and operation of
DTV and other broadcast transmission facilities.

The County is, therefore, very concerned that the time limits for local agency action on DTV permit
applications have been limited in the proposed rule so as to effectively prohibit the County and other local
government agencies from exercising adequate discretion in reviewing and making decisions on proposals for
new or modified DTV projects. The County zoning ordinance and Telecommunications Facilities Policy Plan
require discretionary permit review for new or modified telecommunications facilities to ensure they are sited,
designed, and operated in a manner that best satisfies the County's planning policies and land use regulations.
The California Environmental Quality Act (CEQA) further requires the County to det~~rmine whether
telecommunications projects will have adverse effects on the environment and lessen such effects through
mitigation measures.

Making these determination involves consultation with affected agencies and community advisory groups, the
provision of public notice to surrounding property owners who might be affected by the project, in some cases
the preparation and circulation of environmental review documents for 20-45 days, the preparaltion of a written
analysis, findings, and conditions of approval, and conduct of one or more public hearings prior to a decision
being made on the permit applications. The 21-45 day timelines set forth in the proposed rule would not allow
the County to complete all of these necessary steps which are essential to well thought out, informed,.and
legally defensible environmental and land use decisions, ...; :";t \~/":I;";:;s (';'i( j C
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Removing DTV projects from the local discretionary review process would ultimat~JYlc:a~. tQJh.~Aev~l.QPmrnt

of DTV facilities without proper consideration about whether they conform to the County's planning policies
and land use regulations. In addition, the short timelines would preclude the County from complying with
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legally mandated due process requirements for environmental review under CEQA, public notice, and
rendering decisions on permit applications at public hearings. In view of these inherent problems with the
proposed rule, it should be up to the County and other local agencies to determine the appropriate time frames
for processing permit applications for DTY projects.

We disagree with the Petitioners assertion that the proposed rule would be a proper use of FCC preemption
where it is pursuing an objective within the scope of its Congressionally delegated authority and non-federal
regulation stands as an obstacle to the fulfilling that objective. As you aware, the Telecommunications Act of
1996 reserves the rights of local government to regulate telecommunications projects and in doing so requires
the local authority to act within a reasonable period of time. The time limits for local government action
sought by the Petitioners are in opposition to the Telecommunications Act because they impose a patently
unreasonable period of time within which local governments must comply with State and local land use and
environmental laws.

It is also our understanding that Congress has decided that the courts are the proper venue for weighing the
legality of local agency decisions. In this regard, the proposed rule would impose an unreasonable burden by
requiring the County to appeal directly to FCC and appear in Washington rather than in local State or Federal
courts.

For these reasons, the Marin County Community Development Agency urges the FCC to deny the proposed
rule and abandon its consideration to issue a declaratory ruling which, in establishing preemptive authority for
DTY and other broadcast tower facilities, would contravene State and local land use laws and unreasonably
infringe upon the rights of local government.

Mark J. Riesenfeld, AICP
Community Development Agency Director

i/cur/bc/telecom/fcccorr. doc
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October 3 I, 1997

Office of the Secretary
Federal Communications Commission
Washington, DC 20554

Re: Comments on FCC Proposed Rule Making, MM Docket No. 97-182

The following is in response to a Notice of Proposed Rule Making in the matter of Preemption of State
and Local Zoning and Land Use Restrictions on the Siting, Placement and Construction of
Broadcast Station Transmission Facilities.

As president of the Kansas Pilots Association, and thus a representative of its members, I must object
most forcefully to the FCC Proposed Rule Making for the following reasons:

I. It is contrary to efforts to get local zoning adopted to protect airports. In such cases, it's
wrong to shift the burden from a tower proponent demonstrating why a tower is okay to a zoning
authority to demonstrate why it is not. By adopting airport zoning a community has already
gone through the process, with appropriate public input, to establish the rule that construction of
a tower in certain areas is a hazard to aviation, and the burden to allow an exception to that rule
should be on the proponent of the tower.
2. It is inevitable that the height and proximity to the airport of some of these towers would
combine to endanger aircraft flying under instrument tlight rules in instrument conditions, as
well as aircraft flying under visual flight rules in marginal visual weather.
3. There should be no question about the authority or preeminence of the FAA to establish
requirements to support operational safety concerns for airplanes. These already exist in the
FAA Part 77.23(a)(2) standards cited in the Aeronautical Study of Proposed Construction or
Alteration, which indicate the criteria by which a proposal should be rejected or denied: A
tower whose height above ground or airport elevation, whichever is higher, exceeding 200 feet
within 3 nautical miles of the airport. These are valid and logical minima \vhich do not warrant
exception.

Thank you for your serious and thoughtful consideration of these comments.
/

"'/7 /1

~d!IIX~
Lyle D. Bighley
President, Kansas Pilots Association
P.O. Box 15209
Shawnee Mission, Kansas 66285-5209
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,CITY OF (;lJLFPORT

October 29, 1997

Office of the Secretary
Federal Communications commission
Washington, DC 20554

Dear Sir:

The City of GulfPort Mississippi opposes the proposed rule entitled
"Preemption of State and Local Zoning and Land Use Restrictions on
the Siting, Placement and Construction of Broadcast Station
Transmission Facilities" (MM Docket No. 97-182). As written, the
proposed rule usurps the power of state and local authorities and
zoning laws and severely limits the ability of the City administration to
protect the interests of the citizens of the City by effectively
eliminating public hearing and appeals processes. Attached is the
resolution adopted by the Mayor and City Council of the City of
Gulfport, Mississippi stating our opposition and reasons for protecting
the public interest of our citizens.

Sincerely,

'~cd~-C - //~--/ ;/) c:/ ~- ~C~'-.::2/

,/
Ronald R. Jones
Planning Administrator

ATTACHMENT

CC: Honorable Trent Lott - U.S. Senate
Honorable Thad Cochran - U.S. Senate
Honorable Gene Taylor - U.S. House of Representatives
Honorable Bennie Thompson - U. S. House of Representatives
Honorable Chip Pickering - U.S. House Of Representatives
Honorable Mike Parker - U.S. House Of Representatives
Honorable Roger Wicker -U.S. House Of Representatives
Honorable Billy Hewes III
Honorable Clyde Woodfield
Honorable Francis Fredericks
Mr. Bruce Frallic - Gulfport-Biloxi Regional Airport Authority

;-
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'\ RFSOU IlION OI'I'OSI Nt i TIll' I'IWI'()SlD R\ i\l' 1'vli\KIN(; l~ Y TilE FFDERi\1
('OMMllN1L\TIONS CO!\H."l1SSION I'I~FH.lI'T1Nt; S\,\11' ,\ND U )(';\\ !ONIN( i ,\NI)
L\N I} IISF 1/\WS I'IRI;\1 NI N( ,II }II!I' Sill NI;, 1'\ \11 i\ 1\ ,1\11 AND ('()NSTJ{ \ i(' ll()N
(}F IlR( )/\DC\SI STAII<)N lR;\NSMISSI(}N I'N 'II TIII;~;

WIIERE;\S, the Mayor and ('itv C\Hlt1cil or the ('ity or t 11IlIiwr\. Mississippi, finds and docs so
determine, hased upon the recommendatluns orthe stallol'the ("Ilfporl City Planning Division
and a rcvic\\' of the prl1pl1sed nile 111aking hv the l:eder;J! t 'l11111l1l1t11catil1ns Cl1111mission, dl1es lind
the proposal tn he eontran III the hest interests of the elfi/ens and fhe (,ity of(,ulljlort,

WIIEREAS, the Citv ol'<iulljlO1t amI the (,ullport-Ililllxi Regiunal Airport have spent hundreds
ofthl1usands l1fdollars devell1ping heightihanmJ and land usc !('>ning to prntcd the airport and
the City,

WllERE/'S, the current revicw process allows a halancc to he ;lChievcd hetwcen hnladcast
CUlll111erce ami cUlllpalihilitv wilh neighborhl1od characteristics,

WHEREAS, the oropllsed rule would place severe constraints l1nthe ahility of the City \0

implcmcnt a coordinated planning prncess,

\VIIERE;\S, the time limit provisions orlhe proposed mlc would short-circllit the sometimes lime
consllllling rcvicw prnecss Ihal has hCl'n dl'\clopcd In plolccl 11K' intelcsts oflhc cit ileus "rlhe
('ity ol't,ullport :lI1d place llillTasonahk dcm:lIll\.s IIp''lIthc lin'll' "rCili/cll vnhll11ccrs who
comprisc thc mcmhership or our dnclopmclIl Icvic\\ hqards, rcquiring thcmlo he available at Ihc
\\,him or the devcloper.

WIIERI,:;\S, the plOposcd rule would placl,thc hunkll ol'l'lOol'lIponlhe cili/cns orthe ('itv or
(iullport and nul on thc applicant.'\nd elkctivelv limll or climinate allogL'lher Ihe re\inv, public
hcaring and appeals processes that h:lve hccn established h\ :'11,' governing houies Ill' the SI:l\e :11111
local guvcfllmenls,

NOW,lIl1:RFFORF, HF IT RFSOI,Vl'j) Ill' 11 II; \1:\ 'fOP \NI) ('1TY C(}l !NCII (}F I111
CITY OF (,1I1Fl'ORT MISSISSIPPI. ,\S FOil ( )\\S

'10- WI I: That the Mayor and the City Council 01' Ihc ( 'il v (1 I' (lullilort register their strongeq
opposition to the proposed rule making hY' the Federal ('ollllTltlllicatiolls ('omrnission, :\s written,
the proposcd nde usurps t he power 0 I' c.;latl' ;lIld loc;1i ;\\llhmit Il'S :\od "Oiling 1:l\vs :llId <;C\ CIl'1\

limi(s the ahili1\ nrthe administration (0 pnl(cc( (hc inferc's\,; ,dlhe cili/ens ofllK' ('ilv h\
ctlcc:tively eliminating public hearing ;lI\d appeals prucesses,

The above and IlHcgoing Resolu(il1n, aller havinl!. heen lirs!l reduced \11 v"riting, was introduced h\
_~t!Jsi t ton__ , secllnded hv -ll.2!,l"'UJ_",~I<,L :,II1e1 was ;Idllpted hy the lililowing roll call \l1fes,

to-wit:

Yeas:
Rose
Savant
Dombrowski
Albritton
Hewes

Absen t:
Jenkins
Holmes-Hines

bL,\)S,
None

WIIEREUPON, the President declnred the motilln carried and the Rcsolution adllpted, this the
~~__,_ day orOctoher. 1997



(SFAL)

The above and foregoing Resolution. having heen submitted nnd nrrroved hy the Mayor. this the
28th day of Octoher. \997.

~---
Bob Short. Mayor

F \!'!..INi"ilNG\JFOSTF R'1()\' I,\/{;\1 If)TI Rr:SO ('('



DOCKET FILE ~(.·.·..\P\' Greater Pee,ria Regional Airport
~ .)~iGIN)\t 6100 t:M Dirksen Parkway

Peoria, Illinois 61607
309-697-6300

BYERLYAVIATION

October 29, 1997

Federal Communications Commission"
FCC Dockets Branch ; .
Room 239
Docket No. 97-296
1919 M. Street NW
Washington, nc. 20554

I am writing with regards to the Notice of Proposed Rule Making (NPRM) that would
allow the FCC to pre-empt state and local zoning ordinances if the FCC determines that
suck ordinances interfere with the installation of certain broadcast facilities.

This proposed rule affects of Byerly Aviation, Inc. as this NPRM will grant the FCC
authority to pre-empt zoning laws. This proposed rule provides no exception to this
authority for ordinances in place to prevent construction of large structures in the vicinity
of an airport. This proposed rule empowers the FCC to usurp local and state authorities
for permitting or authorizing the location of obstructions into navigable airspace.

As Byerly Aviation, Inc. is located at the Greater Peoria Airport, this NPRM could
directly affect our safety. It would also affect scheduled air carriers that additionally use
the scheduled air carriers that use the Peoria Airport. Many communities nationwide use
zoning laws to prevent construction of tall buildings and other structures near an airport.

Thank you for your attention to this matter.

Sincerely,
..--'/

L/~~(~ '.
/I. . ~'"'..-t..~_•.•

" , i ( ..

t1j'~ffC~usins
General Manager

Byerly Aviation ... keeps you flying!



Octob€I~, 1997

Federal Communications Commission
FCC Dockets Branch
FCC Docket No. 97-296
Room 239
1919 M Street, N.'N.
Washington, DC 20554

Re:

Dear Sir/Madam:

Preemption of State and Local Zoning
And Land Use Restrictions on the Sitting,
Placement and Construction of Broadcast
Transmission Facilities __
FCC Docket No.:-9-r~

//

Communities nationwide use zoning laws to prevent construction of tall buildings and
other structures near airports. There is no recognition in the proposal that often the
only means to prohibit construction of obstacles near airports are the very state and
local zoning ordinances the proposal will allow the FCC to preempt.

I am extremely concerned that the FCC proposes to remove the authority for state and
local governments to determine what sites are suitable for the construction of 1,ODD-foot
DTV towers. Any proposal to usurp local zoning laws near airports compromises the
safety of all aviation operations. Without specific procedures in place to protect the
safety of aviation activities near airports. the FCC jeopardizes the FAA's ability to
effectively manage traffic at airports. It also deteriorates the ability of the industry and
the FAA to provide safe air transportation. I urge the FCC to adhere to all zoning laws
enacted to prohibit construction of these structures near airports.

If you have any questions, please feel free to contact me at 410-822-8560.

cerely,

.~~"'L
Joe Marsh
Airport Manager

Cc: Talbot County Planning & Zoning
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Gainesville Regional Airport

October 28, 1997

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Office of the Secretary:

RECEIVED

NOV 3 8J7
FCC MAIL ROOM

After having thoroughly reviewed the FCC's Notice of Proposed
Rule Making, FCC 97-296, we concur that the democratic process
utilized by state, county and city governments may, on occasion,
be blamed for delaying a decision that affects its residents. In
most all cases, however, that delay is at the insistence of the
residents at public meetings so that they, the voters, can be
assured the decision being made is the right and proper decision
for the local populace.

State and local zoning and land use ordinances have long been a
part of orderly, controlled community development. We do not
believe this process should have to overcome the obstacle of FCC
intervention on behalf of those agencies who will benefit the
most financially. Granted we live in a capitalistic society; it
is not a society that has grown and flourished by imposing
additional Federal Regulations. On the contrary, quite the
opposite is true.

And while the FCC lS very adept and competent at controlling
frequency spectrums, telecommunications signals, radio frequency
(RF) emissions and the like, we fail to be informed of any
expertise the FCC has for establishing standards for determining
obstructions in navigable airspace; for providing aeronautical
studies of Obstructions to air navigation, to determine their
effect on the safe and efficient use of airspace; as for
providing for public hearings on the hazardous effect of proposed
construction or alteration on air navigation.

Aviation safety requires that only the agency with the ability to
determine whether or not a broadcast tower or other construction
is an obstacle to aircraft do so. That agency is the Federal
Aviation Administration (FAA). The FCC's NPRM, therefore, would
encroach on the FAA's jurisdiction as it relates to safe
management of the Nation's airspace. .' . ()

NQ. ~~!~ rec d _
List i .:u i '::

Operated and Maintained by Gainesl)ille-Alachua County Regional Airport Authortty (GACRAA)



RECEIVED

NOV 3 &J7
Also, some of Petitioner's proposed days for requi~R~~~~Aonmay
present an obstacle to the FAA and its ability to ~~nROOA4
accurate and proper Aeronautical Study in the limited time
frame(s) being proposed.

Further, local land use regulations have not been, and should not
be, under the purview of either FCC or FAA. Likewise, local
governments should not have the authority to prevent the
construction of necessary communication infrastructure, but
should have the flexibility to determine how this infrastructure
is accommodated in the community. For example, local governments
should have the flexibility to require that applicants for new
towers construct facilities that can host numerous antennas in an
effort to limit a proliferation of towers across a community.

Very truly yours,

~,;C~
Tatom A. Fisher
Manager Operations & Maintenance



JACKSONVILLE AIRPORT AUTHO~ETFILE COpy.'"', ".
MUNICIPAL AIRPORT JACKSONVILLE, h ..LINOIS 62650 "JR/C,/NAf

Board of Commissioners
Terry E, Airsman
Reginald Fulks
George L Murphy
.John OlIver
Jon Ware

Officers
Jon Ware, Chairman
Reginald Fulks, Vice Chairman
Eddie Carpenter, Secretary

Robert Hall, TrO~~Ser,er 29, 1997

Counsel
Eddie Carpenter
Attorney at law
PO, Box 871
Jacksonville, Illinois {i2651
(217)245-7015

Office of Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20544

RE:

Dear Secretary:

The Board of Commissioners of the Jacksonville, Illinois, Airport Authority
has learned of the proposal now before your Commission, to preempt the powers of
state and local units of government, with regard to regulation of location and height of
communication towers. Before any such step is taken, serious consideration needs to
be given to the effect this would have on aviation. In our own community, a proposal
surfaced within the past few months, for construction of a communication tower
directly in the flight approach to our airport. It was only after some considerable
effort that this proposal was abandoned. Had the Airport Authority and other local
governmental units lacked any authority to regulate the placing of a such a tower, it
might well have been constructed, with disastrous effects on local general aviation and
its safety.

Since the Federal Aviation Administration does not regulate tower height and
location, local airport authorities and other governmental entities presently regulate
the same. It is, therefore, imperative that these entities not be deprived of their long
held authority in this area. Certainly aviation safety is of greater importance than the
convenience of broadcasters wishing to place towers. Leaving matters to stand as they
are would insure continued safety considerations, while at the same time certainly not
prohibiting construction of towers at appropriate locations.

EC:tlt

Very truly ya,urs, /

~. j j{ ), (,. .', ..
- 0- ~'~~_~~lA"- .~

EDDIE CARPENTER
Secretary of the Jacksonville, lllinois
Airport Authority

C: Jacksonville Airport Authority Commissioners
Greg Hannig
Paul Kramer



DEPARq:MENT OF PUBLIC WORKS
t""'"

''''w oJ
~'~ ~/

" ,..... -~

DOCKET FILE COpy ORIGINAL

'recto/

f,'orive Assistant
October 29, 1997

Federal Communications Commission
FCC Dockets Branch
FCC Docket No. 91..296
Room 239

'(;){;//-/".; , II, . ~t:~// 1919 M Street, N.W.
I.:onogcr Washington, D.C. 20554

Y;. , l/Im ,1/lfH/'/';
8,.- {)i;;posal

(//,/0'//;/ 7- ,~n'.;/
(':'co,'," F'rot(lssir\'1O!

Pul:!'c Pcvkinp FacilifiOs

F'urcnnsmq

Sup; :-;,"Ighrlnq & Trott,le Control

FoC/llties Monaqer

,"v1anoqe:

Re: Preemption of State and Local Zoning and
Land Use Restrictions on the Siting,
Placement and Construction of Broadcast
Transmission Facilities
FCC Docket No. 97-296

Gentlemen,

Communities nationwide use zoning laws to prevent construction of tall
buildings and other structures near airports. There is no provision in the
proposal, which is often the only means to prohibit construction of
obstacles near an airport that are the very state and local zoning ordinances
the proposal will allow the FCC to preempt.

I am extremely concerned that the FCC proposes to remove tht: authority
for state and local governments to determine what sites are suitable for the
construction of 1,000 foot DTV towers. Any proposal to usurp local
zoning laws near airports compromises the safety of all aviation operations.
Without specific procedures in place to protect the safety of aviation
activities near airports, the FCC jeopardizes the FAA's ability to effectively
manage traffic at airports. It also deteriorates the ability of the industry and
the FAA to provide safe air transportation. I urge the FCC to adhere to all
zoning laws enacted to prohibit construction of these structures near
airports.

) ) ) Airport Drive East. Frederick, Marylond ;)) 70) • (30)) 694-) 440 • FAX No. 663-5373



Page 2
Federal Communications Commission
October 30, 1997

If you have any questions, please feel free to contact me at 301-846-2201.

Sincerely,

{~L,L\"l(tll C_
Charles M. Abell
Airport Manager

CMAIta

cc: Airport Commission
City Attorney
City Code Management
City Engineer
Director of Public Works
Chairman Frederick County Commissioners


