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Q nf I?

,and hardware used for the purpose of or in connection with federally authorized radio or television broadcast transmissions.

(ii) "Broadcast operator" shall mean a person, finn, corporation or other fonn of business organization which has been
issued a construction pennit, license, experimental authorization, special temporary authorization, or other authority from
the Federal Communications Commission.

1. This petition was filed in the Commission's Digital Television proceeding Fifth Report and Order in MM Docket No.
87-268, FCC 97-116 (April 22, 1997)("Fifth Report and Order"), 62 F.R. 26996 (May 16, 1997). The Commission will,
however, treat the Petition as one filed pursuant to 47 C.F.R. § 1.401 seeking the institution ofa new rule making
proceeding.

2. Fifth Report and Order, supra at' 76. Twenty-four television stations have voluntarily agreed to an 18-month schedule for
the construction of their DTV facilities.

3. Fifth Report and Order, supra at " 99, 100. See Also Balanced Budget Act of 1997 ("BBA"), Pub. L. 105-33, III Stat.
251 (1997) (codified at 47 U.S.c. § 309(j)(14)(A)-(B))(establishing statutory target date for return of the analog spectrum
and setting out exceptions to that deadline).

4. Petition at pages 7-15.

5. The Petition describes several instances in which local zoning regulations and related appeals have resulted in lengthy
delays in the construction of broadcast facilities. Id. at pages 10-15.

6. Congress addressed the overlap between state and local and federal regulatory authority over tower siting in the context of
personal wireless services facilities in the Telecommunications Act of 1996, P.L. No. 104-104, 110 Stat 56 (1996), codified
at 47 U.S.c. § 151 et seq. ("1996 Telecommunications Act"). The statute does not, however, set out a specific time frame
within which a state or local government must act on a request, rather, it requires that the state or local authority act within a
reasonable time. 47 U.S.C. § 332(c)(7)(B)(ii) ("A State or local government or instrumentality thereof shall act on any
request for authorization to place, construct, or modify personal wireless service facilities within a reasonable period of time
after the request is duly filed with such government or instrumentality, taking into account the nature and scope of such
request. ")

7. This portion of the proposed rule generally tracks the procedures by which a state or local authority may deny a request to
construct personal wireless services facilities as outlined in the 1996 Telecommunications Act. 47 U.S.c. § 332(c)(7)(B)(iii)
("Any decision by a state or local government or any instrumentality thereof to deny a request to place, construct, or modify
personal wireless service facilities shall be in writing and supported by substantial evidence contained in a written record. ")

8. While the 1996 Telecommunications Act contains procedures for the appeal of a State or local government decision in the
context of the construction and placement of personal wireless service facilities, these procedures differ from the procedures
proposed by the Petitioners. 47 U.S.c. § 332(c)(7)(B)(v) ("Any person adversely affected by any final action or failure to act
by a state or local government or any instrumentality thereof that is inconsistent with this subparagraph may, within 30 days
after such action or failure to act, commence an action in any court of competent jurisdiction. The court shall hear and
decide such action on an expedited basis. Any person adversely affected by an act or failure to act by a State or local
government or any instrumentality thereof that is inconsistent with clause (iv) may petition the Commission for relief.")

9. Fifth Report and Order, supra at' 80.

11. Id. at ~ 82.

12. Id. at ~ 83.

13. See Notice ofProposed Rule Making in ET Docket No, 97-157, FCC 97-245, Reallocation ofTelevision Channels 60-69,
the 746-806 MHz Band (July 9, 1997). See Also BBA, supra note 3, (codified at 47 U.S.C. § 337) (providing for the
allocation of 24 megahertz of returned spectrum to be allocated for public safety services and 36 megahertz of that spectrum
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,to 'be auctioned for commercial use)

14. Fifth Report and Order, supra at ~~ 2, 7.

15. Id. at ~ 77.
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16. 16 See e.g., 47 U.S.c. §§ 152(a), 301, 303(c), (d), (e), and especially (f); Head v. New Mexico Board of Examiners in
Optometry, 374 U.S. 424, 430 n.6 (1963)(the FCC's "jurisdiction over technical matters" associated with the transmission of
broadcast signals is clearly exclusive); 960 Radio, Inc., FCC 85-578 (released November 4, 1985){preempts local zoning
authority regulation of interference caused by an FM station); Mobilecom of New York, Inc., 2 FCC Red 5519 (Com. Car.
Bur. 1987)

17. 17 H.R. Report No. 765, 97th Congo 2d Sess. 33 (1982), reprinted in 1982 U.S. Code Congo & Ad. News 2277
(amendment to Section 302(a) of Act)("The Conference substitute is further intended to clarify the reservation of exclusive
jurisdiction to the Federal Communications Commission over matters involving RFI. Such matters shall not be regulated by
local or state law, nor shall radio transmitting be subject to local or state regulation as part of any effort to resolve an RFI
complaint.")

18. Hines V. Davidowitz, 312 U.S. 52,68 (1941).

19. City of New York v. FCC, 486 U.S. 57,63 (1988). See generally Louisiana Public Service Commission v. FCC, 476 U.S.
355,368-69 (1986) and cases cited therein.

20.47 U.S.c. § 336(c). See generally 47 U.S.c. § 151 (purpose of the Act includes "to make available, so far as possible...a
rapid, efficient Nation-wide and world-wide radio communication service with adequate facilities"); 47 U.S.c. § 157 ("It
shall be the policy of the United States to encourage the provision of new technologies and services to the public. ").

21. Fifth Report and Order, supra at 15.

22. Fifth Report and Order, supra at 191.

23. Id. at ~ 76. See also id. at ~~ 84-85 and 87.

24. 24 Arecibo Radio Corporation, 101 FCC 2d 545,550 (1985); see City of New York V. FCC, 486 U.S. 57,64 (1988)
(Commission exercise of preemption power must represent reasonable accommodation of conflicting policies.)

25. 25 Notice of Proposed Rule Making, In the Matter of Preemption of Local Zoning Regulations of Receive-Only Satellite
Earth Stations, 100 FCC 2d 846,853 (1985). See also Preemption of Local Zoning Regulations of Satellite Earth Stations,
IB Docket No 95-59, 11 FCC Rcd 5809 (1996).

26. 26 See Preemption of Local Zoning Regulations of Receive-Qnly SatelIite Earth Stations, 100 FCC 2d 846 at ~ 21;
Amendment of Part 73 of the Commission's Rules to More Effectively Resolve Broadcast Blanketing Interference, II FCC
Rcd 4750,4754 (1996) (localities best situated to resolve local land use and related aesthetic questions).

27. E.g., Preemption of Local Zoning or Other Regulation of Receive-Only Satellite Earth Stations, CC Docket No. 85-87,
59 RR 2d 1073 (Released Feb. 5, 1986); Federal Preemption of State and Local Regulations Pertaining to Amateur Radio
Facilities, PRB -150 Fed. Reg. 38813 (Sept. 25, 1985).

28. 28 National Broadcasting Company V. United States, 319 U.S. 190, 217 (1943).

29. But see paragraph 21, infra.

30. Petition at page 22.

31. See, ~, 47 C.F.R. § 25.104.

32. The top thirty television markets, as ranked by Nielsen Media Research as of April 3, 1997 are: New York, Los Angeles,
Chicago, Philadelphia, San Francisco, Boston, Washington, D.C., Dallas-Fort Worth, Detroit Atlanta, Houston,
Seattle-Tacoma, Cleveland, Minneapolis-St. PaUl, Tampa-St.Petersburg, Miami, Phoenix, Denver, Pittsburgh,
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Sacrament~-Stockton, St. Louis, Orlando-Daytona Beach, Baltimore, Portland, OR, Indianapolis, San Diego, Hartford-New
~

Haven, Charlotte, Raleigh-Durham, and Cincinnati.

33. Local and State Government Advisory Committee Recommendation No.3, NAB Petition for Further Notice of Proposed
Rule Making, MM Docket 87-286, August 1, 1997.

34. 34 Pub. L. No. 96-354,94 Stat. 1164,5 U.S.c. § 601 et seq. (1981), as amended.

35. While we tentatively believe that the SBA's definition of "small business" greatly overstates the number of radio and
television broadcast stations that are small businesses and is not suitable for purposes of determining the impact of the
proposals on small television and radio stations, for purposes of this Notice, we utilize the SBA's definition in determining
the number of small businesses to which the proposed rules would apply, but we reserve the right to adopt a more suitable
definition of "small business" as applied to radio and television broadcast stations or other entities subject to the proposed
rules in this Notice and to consider further the issue of the number of small' entities that are radio and television broadcasters
or other small media entities in the future. See Report and Order in MM Docket No. 93-48 (Children's Television
Programming), 11 FCC Rcd 10660, 10737-38 (1996), citing 5 U.S.C. § 601(3).

36. 13 C.F.R. § 121.201, Standard Industrial Code (SIC) 4833 (1996).

37. Economics and Statistics Administration, Bureau of Census, U. S. Department of Commerce, 1992 CENSUS OF
TRANSPORTATION, COMMUNICATIONS AND UTILITIES, ESTABLISHMENT AND FIRM SIZE, Series UC92-S-1, Appendix A-9
(1995).

38. /d. See Executive Office of the President, Office of Management and Budget, Standard Industrial Classification Manual
(1987), at 283, which describes "Television Broadcasting Stations (SIC Code 4833) as:

Establishments primarily engaged in broadcasting visual programs by television to the public, except cable and other pay
television services. Included in this industry are commercial, religious, educational and other television stations. Also
included here are establishments primarily engaged in television broadcasting and which produce taped television program
materials.

39. Economics and Statistics Administration, Bureau of Census, U. S. Department of Commerce, 1992 CENSUS OF
TRANSPORTATION, COMMUNICATIONS AND UTILITIES, ESTABLISHMENT AND FIRM SIZE, Series UC92-S-1, Appendix A-9
(1995).

40./d. SIC 7812 (Motion Picture and Video Tape Production); SIC 7922 (Theatrical Producers and Miscellaneous
Theatrical Services (producers of live radio and television programs).

41. FCC News Release No. 31327, Jan. 13, 1993; Economics and Statistics Administration, Bureau of Census, U.S.
Department of Commerce, supra note 78, Appendix A-9.

42. FCC News Release "Broadcast Station Totals as of May 31,1997.

43. Census for Communications' establishments are performed every five years ending with a "2" or "7". See Economics and
Statistics Administration, Bureau of Census, U.S. Department of Commerce, supra note 78, III.

44. The amount of $10 million was used to estimate the number of small business establishments because the relevant
Census categories stopped at $9,999,999 and began at $10,000,000. No category for $10.5 million existed. Thus, the number
is as accurate as it is possible to calculate with the available information.

45. 13 C.F.R. § 121.201, SIC 4832.

46. Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, supra note 78, Appendix
A-9.

47./d.

48.Id.
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50. The Census Bureau counts radio stations located at the same facility as one establishment. Therefore, each co-located
AMIFM combination counts as one establishment.

51. FCC News Release No. 31327, Jan. 13, 1993.

52. FCC News Release "Broadcast Station Totals as of May 31, 1997."

53. We use the 77 percent figure of TV stations operating at less than $10 million for 1992 and apply it to the 1997 total of
1558 TV stations to arrive at 1,200 stations categorized as small businesses.

54. We use the 96% figure of radio station establishments with less than $5 million revenue from the Census data and apply
it to the 12,156 individual station count to arrive at 11,670 individual stations as small businesses.


