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For Broadband Block F Personal
Communications Systems Facilities

and

Westel, L.P.

For Broadband Block C Personal
Communications Systems Facilities

Westel Samoa, Inc.

In Re Applications of

To: The Honorable Arthur I. Steinberg
Administrative Law Judge

WIRELESS TELECOMMUNICATIONS BUREAU'S COMMENTS
IN SUPPORT OF PETITION TO INTERVENE

On November 13, 1997, ClearComm, L.P. (ClearComm), formerly known as PCS 2000,

L.P., filed a Petition to Intervene (Petition) in the above-captioned proceeding. For the reasons

set forth below, the Chief, Wireless Telecommunications Bureau supports ClearComm's Petition.

1. Section 309(e) of the Communications Act of 1934, as amended, provides that:

When the Commission ... designates an application for hearing, the parties-in
interest, if any, who are not notified by the Commission of such action may
acquire the status of a party to the proceeding thereon by filing a petition for
intervention showing the basis for their interest not more than thirty days after
publication of the hearing issues ... in the Federal Register.

47 U.S.C. § 309(e). Section 1.223(a) of the Commission's Rules, which implements this

statutory provision, provides that:



Where, in cases involving applications for construction permits and station licenses
. . . the Commission has failed to notify and name as a party to the hearing any
person who qualifies as a party in interest, such person may acquire the status of
a party by filing . . . a petition for intervention showing the basis of its interest.
... Where the person's status as a party in interest is established, the petition to
intervene will be granted.

47 C.F.R. § 1.223(a). Based on these provisions, the Bureau believes that ClearComm may

intervene as a matter of right.

2. ClearComm has established that its interests may be affected by the instant proceeding.

The factual scenario which led to the instant proceeding arose from a bidding error by

ClearComm's predecessor, PCS 2000, in the Commission's C Block PCS auction. Quentin L.

Breen, a party to this proceeding, is a former director of Unicorn Corporation, the general partner

of PCS 2000 at the time the bidding error took place. Issue 2(A) in this proceeding is to

determine the facts and circumstances surrounding the conduct of Mr. Breen in connection with

PCS 2000's January 23, 1996, overbid. Therefore, evidence could be adduced which could affect

ClearComm's interests.

3. In pes 2000, L.P., Memorandum Opinion and Order, 12 FCC Rcd 1681 (1997)

(MO&O), recan. pending, the Commission granted PCS 2000 several broadband C Block

Personal Communications Systems licenses. The grant of those licenses is not yet final because

a petition for reconsideration of that action is pending. Although the Bureau does not intend to

use the instant proceeding to investigate ClearComm's qualifications -- the Bureau is satisfied that

the Commission fully resolved that issue in the MO&O -- because this proceeding involves the

conduct of officers of PCS 2000, ClearComm plainly has an identifiable interest in this

proceeding. While the Bureau does not believe that ClearComm's pending litigation against

Romulus Telecommunications, Inc. gives ClearComm a cognizable interest in this proceeding,
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the fact that this proceeding will necessarily make findings concerning PCS 2000 qualifies

ClearComm as a party in interest entitled to intervention as of right.

4. If the Presiding Judge believes that ClearComm has failed to justify intervention as

of right, ClearComm should be allowed discretionary intervention pursuant to Section 1.223(b)

of the Commission's Rules. Section 1.223(b) of the Rules provides that:

Any other person desiring to participate as a party in any hearing may file a
petition for leave to intervene . . . [and] must set forth the interest of petitioner in
the proceedings, [and] must show how such petitioner's participation will assist
the Commission in the determination of the issues in question.

47 C.F.R. § 1.223(b). As shown above, ClearComm has established that it has an interest in the

proceeding. Moreover, ClearComm has also demonstrated that it will be able to assist in the

adduction of evidence in this proceeding. The conduct in question surrounds former officers of

PCS 2000 who were acting as agents of PCS 2000 at the time the misconduct took place.

Accordingly, ClearComm is well able to assist in the discovery of evidence ofthe events relevant

to the designated issues. Furthermore, current employees of ClearComm may be valuable

witnesses in this proceeding. The Bureau notes that ClearComm's president, Javier Lamoso, has

been noticed to give deposition testimony.
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5. Accordingly, the Bureau supports the grant of ClearComm's "Petition to Intervene."

Respectfully Submitted,

Daniel B. Phythyon
Chief, Wireless Telecommunications Bureau

Chief, Compliance and Litigation Branch
Enforcement and Consumer Information Division

By:~~~.:...:-~....L--.lL.~~~=
Jose Pa I Weber
Katherine Power
Trial Attorneys

Federal Communications Commission
Wireless Telecommunications Bureau
2025 M Street, N.W.
Suite 8308
Washington, DC 20554
(202) 418-0569

November 24, 1997
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CERTIFICATE OF SERVICE

I, Joseph Weber, so hereby certify that I have on this 24th day of November, 1997, have had

copies of the foregoing COMMENTS ON PETITION TO INTERVENE delivered to the

following:

Honorable Arthur 1. Steinberg
Administrative Law Judge
Federal Communications Commission
2000 L Street, NW
Room 229
Washington, DC 20554

A. Thomas Carroccio, Esq.
Brian Cohen, Esq.
Ross Buntrock, Esq.
Bell, Boyd & Lloyd
1615 L Street, NW
Washington, DC 20036

Richard H. Gordin, Esq.
Robert L. Pettit, Esq.
Bryan N. Tramont, Esq.
Scott D. Delacourt, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006


