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The requesting telecommunications carrier also has the duty to
negotiate in good faith the terms and conditions of such agree-
ments. :

(2) INTERCONNECTION.—The duty to provide, for the facili-
ties and equipment of any requesting telecommunications car-
rieri( interconnection with the local exchange carrier's net-
work—

(A) for the transmission and routing of telephone ex-
chan%e service and exchange access;

(B) at any technically feasible point within the car-
rier’s network;

(C) that is at least equal in quality to that provided
by the local exchange carrier to itself or to any subsidiary,
affiliate, or any other party to which the carrier provides
interconnection; and

(D) on rates, terms, and conditions that are just, rea-
sonable, and nondiscriminatory, in accordance with the
terms and conditions of the agreement and the require-
ments of this section and section 252.

(8) UNBUNDLED ACCESS.—The duty to provide, to any re-
questing telecommunications carrier for the provision of a tele-
communications service, nondiscriminatory access to network
elements on an unbundled basis at any technically feasible
point on rates, terms, and conditions that are just, reasonable,
and nondiscriminatory in accordance with the terms and condi-
tions of the agreement and the requirements of this section
and section 252. An incumbent local exchange carrier shall

rovide such unbundled network elements in a manner that al-
ows requesting carriers to combine such elements in order to
provide such telecommunications service.

(4) RESALE.—The duty—

(A) to offer for resale at wholesale rates any tele-
communications service that the carrier provides at retail
to d:zubscx'ibers who are not telecommunications carriers;
an

(B) not to prohibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale of
such telecommunications service, except that a State com-
mission may, consistent with regulations prescribed by the
Commission under this section, prohibit a reseller that ob-
tains at wholesale rates a telecommunications service that
is available at retail only to a category of subscribers from
offering such service to a different category of subscribers.
(5) NOTICE OF CHANGES.—The duty to provide reasonable

public notice of changes in the information necessary for the
transmission and routing of services using that local exchange
carrier’s facilities or networks, as well as of any other changes
that would affect the interoperability of those facilities and
networks.

(6) COLLOCATION.—The duty to provide, on rates, terms,
and conditions that are just, reasonable, and nondiscrim-
inatory, for physical collocation of equipment necessary for
interconnection or access to unbundled network elements at
the premises of the local exchange carrier, except that the car-
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nically feasible, and is consistent with section 254 (other
than subsections (bX7) and (cX1XD) thereof).

(B) STATE TERMINATION OF EXEMPTION AND IMPLEMEN-
TATION SCHEDULE.—The party making a bona fide request
of a rural telephone company for interconnection, services,
or network elements s submit a notice of its request to
the State commission. The State commission shall conduct
an inquiry for the purpose of determining whether to ter-
minate the exemption under subparagraph (A). Within 120
days after the State commission receives notice of the re-
uest, the State commission shall terminate the exemption

the request is not unduly economically burdensome, is

technically feasible, and is consistent with section 254

(other than subsections (bX7) and (cX1XD) thereof). Upon

termination of the exemption, a State commission shall es-

tablish an implementation schedule for compliance with
the request that is consistent in time and manner with

Commission regulations.

(C) LIMITATION ON EXEMPTION.—The exemption pro-

vided by this paragraph shall not apply with respect to a

request under subsection (c) from a cable operator provid-

ing video programming, and seeking to provide any tele-
communications service, in the area in which the rural

telephone company provides video programming. The limi-

tation contained in this subparagraph shall not apply to a

rural tele&hone company that is };roviding video program-

ming on the date of enactment of the Telecommunications

Act of 1996.

(2) SUSPENSIONS AND MODIFICATIONS FOR RURAL CAR-
RIERS.—A local exchange carrier with fewer than 2 percent of
the Nation’s subscriber lines installed in the aggregate nation-
wide may petition a State commission for a suspension or
modification of the application of a requirement or require-
ments of subsection (b) or (c) to telephone exchange service fa-
cilities specified in such petition. The State commission shall
grant such petition to the extent that, and for such duration
as, the State commission determines that such suspension or
modification—

(A) is necessary—

(i) to avoid a significant adverse economic impact
on users of telecommunications services generally;

(ii) to avoid imposing a requirement that is un-
duly economically burdensome; or

(iii) to avoid imposing a requirement that is tech-
nically infeasible; and '
(B) is consistent with the public interest, convenience,

and necessity.

The State commission shall act upon any petition filed under

this paragrz.gh within 180 days after receiving such petition.

Pending such action, the State commission may suspend en-

forcement of the requirement or requirements to which the pe-

tition applies with respect to the petitioning carrier or carriers.

(g) CONTINUED ENFORCEMENT OF EXCHANGE ACCESS AND
INTERCONNECTION REQUIREMENTS.—On and after the date of enact-



47U.S.C. § 251

rier may provide for virtual collocation if the local exchange
carrier demonstrates to the State commission that physical col-
location is not practical for technical reasons or because of
space limitations.

(d) IMPLEMENTATION.—

(1) IN GENERAL.—Within 6 months after the date of enact-
ment of the Telecommunications Act of 1996, the Commission
shall complete all actions necessary to establish regulations to
implement the requirements of this section.

(2) ACCESS STANDARDS.—In determining what network ele-
ments should be made available for purposes of subsection
(cX3), the Commission shall consider, at a minimum, wheth-
er—

(A) access to such network elements as are proprietary
in nature is necessary; and

(B) the failure to provide access to such network ele-
ments would impair the ability of the telecommunications
carrégr seeking access to provide the services that it seeks
to ofter.

(3) PRESERVATION OF STATE ACCESS REGULATIONS.—In pre-
scribing and enforcing regulations to implement the require-
ments of this section, the Commission shall not preclude the
enforcement of any regulation, order, or policy of a State com-
mission that—

(A) establishes access and interconnection obligations
of local exchange carriers;
4 (B) is consistent with the requirements of this section;
an
(C) does not substantially prevent implementation of
the requirements of this section and the purposes of this

art.
(e) NPUMBERING ADMINISTRATION.—

(1) COMMISSION AUTHORITY AND JURISDICTION.—The Com-
mission shall create or designate one or more impartial entities
to administer telecommunications numbering and to make
such numbers available on an equitable basis. The Commission
shall have exclusive jurisdiction over those portions of the
North American Numbering Plan that pertain to the United
States. Nothing in this garagraph shall preclude the Commis-
sion from delegating to State commissions or other entities all
or any portion of such jurisdiction.

(2) Costs.—The cost of establishing telecommunications
numbering administration arrangements and number port-
ability shall be borne by all telecommunications carriers on a
competitively neutral basis as determined by the Commission.
(f) EXEMPTIONS, SUSPENSIONS, AND MODIFICATIONS.—

(1) EXEMPTION FOR CERTAIN RURAL TELEPHONE COMPA-
NIES.—

(A) EXEMPTION.—Subsection (c) of this section shall
not apply to a rural telephone company until (i) such com-
pany has received a bona fide request for interconnection,
services, or network elements, and (ii) the State commis-
sion determines (under subpaz:ﬂraph (B)) that such re-
quest is not unduly economically burdensome, is tech-
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ment of the Telecommunications Act of 1996, each local exchange
carrier, to the extent that it provides wireline services, shall pro-
vide exchange access, information access, and exchange services for
such access to interexchange carriers and information service pro-
viders in accordance with the same equal access and nondiscrim-
inatory interconnection restrictions and obligations (including re-
ceipt of compensation) that apply to such carrier on the date im:ne-
diately preceding the date of enactment of the Telecommunications
Act of 1996 under any court order, consent decree, or regulation,
order, or policy of the Commission, until such restrictions and obli-

tions are licitly superseded by regulations prescribed by the

ommission r such date of enactment. During the period begin-
ning on such date of enactment and until such restrictions and ob-
ligations are so superseded, such restrictions and obligations shall
be enforceable in the same manner as regulations of the Commis-
sion.

(h) DEFINITION OF INCUMBENT LOCAL EXCHANGE CARRIER.—

(1) DEFINITION.—For purposes of this section, the term “in-
cumbent local exchange carrier” means, with respect to an
area, the local exchange carrier that—

(A) on the date of enactment of the Telecommuni-
cations Act of 1996, provided telephone exchange service in
such area; and

(BXi) on such date of enactment, was deemed to be a
member of the exchange carrier association pursuant to
section 69.601(b) of the Commission’s regulations (47
C.F.R. 69.601(b)); or

(ii) is a person or entity that, on or after such date of
enactment, became a successor or assign of a member de-
scribed in clause (i).

(2) TREATMENT OF COMPARABLE CARRIERS AS INCUM-
BENTS.—The Commission may, by rule, provide for the treat-
ment of a local exchange carrier (or class or category thereof)
t?is anifincumbent local exchange carrier for purposes of this sec-

on if—

(A) such carrier occupies a position in the market for
telephone exchange service within an area that is com-
parable tﬁ (t{x)e position occupied by a carrier described in
paragrap ; .

) such carrier has substantially replaced an incum-
bent local exchange carrier described in paragraph (1); and

(C) such treatment is consistent with the public inter-
est, convenience, and necessity and the purposes of this
section.

(i) SAVINGS PROVISION.—Nothing in this section shall be con-
strued to limit or otherwise affect the Commission’s authority
under section 201.
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I. INTRODUCTION

l. In this Order, we address two petitions for reconsideration or clarification of the
Local Competition and Order' regarding the obligation of incumbent local exchange carriers
(LECs) to provide unbundled access to interoffice transport facilities on a shared basis.’ We
intend to address petitions for reconsideration of other aspects of the Local Competition Order

in the furure.

2. In the Local Competition Order, which established rules to implement sections 251
and 252 of the Communications Act of 1934 (the Act),” as amended by the
Telecommunications Act of 1996, the Commission required incumbent LECs "to provide
unbundled access to shared transmission facilities between end offices and the tandem
switch."”’ In this reconsideration order, we first explain that the Local Competition Order
required incumbent LECs to provide requesting carriers with access to the same transport
facilities, between the end office switch and the tandem switch, that incumbent LECs use to
carry their own traffic. We further explain that, when a requesting carrier takes unbundled
local switching, it gains access to the incumbent LEC’s routing table, resident in the switch.
Second, we reconsider the requirement that incumbent LECs only provide "shared transport™

' Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Report and
Order, CC Docket No. 96-98, 11 FCC Rcd 15499 (1996) (Local Competition Order), Order on Reconsideration,
11 FCC Red 13042 (1996), Second Order on Reconsideration, 11 FCC Red 19738 (1996), further recon.
pending. aff"d in part and vacated in part sub. nom. CompTel. v. FCC, 11 F.3d 1068 (8th Cir. 1997) (CompTel).
aff'd in part and vacated in part sub nom. [owa Ulilities Bd. v. FCC and consolidated cases, No. 96-3321 et al.,
1997 WL 403401 (8th. Cir., Jul. 18, 1997) (lowa Unrilities Bd.).

* 47 C.FR. § 51.319(d).
1 47 US.C. § 251.

* Telecommunications Act of 1996, Pub. L. No. 104-104. 110 Stat. 56 (1996 Act), codified at 47 U.S.C. §§
151 er seq.

* Local Competition Order, 11 FCC Red at 15718, para. 440.
* Section 51.319(d) of the Commission's rules requires that incumbent LECs provide access on an

unbundled basis to interoffice transmission facilities shared by more than one customer or carrier. 47 C.F.R. §
51.319(d). In this reconsideration order, we refer to such shared interoffice transmission facilities as "shared

2

2
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between the end office and tandem. Tor the reasons discussed below. we conciude that
incumpent LECs shouid be required to provide requestung carriers with access to shared
transport for ail transmission facilites connecung incumbent LECs’ switches -- that is.
berween end office switches, between an end office switch and a tandem switch, and between
tandem switches. Third. we conclude that incumbent LECs must permit requesung carriers
that purchase unbundled shared transport and unbundled switching to use the same routing
table and transport links that the incumbent LEC uses to route and carry its own waffic. By
requiring incumnbent LECs to provide requesting carriers with access to the incumbent LEC's
rounting table and to all its interoffice transmission facilities on an unbundled basis,
requesting carriers can route calls in the same manner that an incumbent routes its own calls
and thus take advantage of the incumbent LEC’s economies of scale, scope, and density.
Finally, incumbent LECs must permit requesting carriers to use shared wansport as an
unbundled element to carry originating access traffic from. and terminating access traffic to,

customers to whom the requesting carrier is also providing local exchange service.

3. We also issue a further notice of proposed rulemaking seeking comment on
whether requesting carriers may use shared transport facilities in conjunction with unbundled
switching, to originate or terminate interexchange traffic to custcmers to whom the requesting
carrier does not provide local exchange service. Moreover, we seek comment on whether
requesting carriers may use dedicated transpon facilities to originate or terminate
interexchange traffic to customers to whom the requesting carrier does not provide local
exchange service.

iII. BACKGROUND
A. Local Competition Order

4. Sections 251(c)(3) and 251(d)(2) of the Act set forth standards for identifying
unbundled network elements that incumbent LECs must make available to requesting
telecommunications carriers.” Section 251(c)(3) requires incumbent LECs to provide
requesting carriers with "nondiscriminatory access to network elements on an unbundled basis
at any technically feasible point."* Section 251(d)(2) provides that, in identifying unbundled
elements, the "Commission shall consider, at a minimum, whether--

Vs

(A) access 1o such network elements as are proprietary in nature is necessary;

and

transport.”
" 47 U.S.C. §§ 251(c)3) and (dX2).

' 47 US.C. § 251(c)(3).

(¥ )
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(B) the raiiure t0 srovids access to such network eiements would 1mpair the
ability or the teizcomrmunications carrier seeking access 10 provide the services
that 1t seeks 0 orfer.””

5. In the Local Competition Order, the Commission, pursuant 1o sections 251(¢)(3)
and 251(d)(2), identified 2 minimum list of seven network elements to which incumbent LECs
must provide access on an unbundled basis. These network elements included local switches,

tandem switches, and interoffice wansmission facilities. With respect to interoffice
transmission facilities, the Commission required incumbent LECs to provide requesting

telecommunications carriers access to both dedicated and "shared” interoffice mransmission

facilities.!® The Commission defined "interoffice wansmission facilities" as:

incumbent LEC transmission facilities dedicated to a particular customer or
carrier, or shared by more than one customer or carrier, that provide
telecommunications between wire centers owned by incumbent LECs or
requesting telecommunications carriers, or between switches owned by
incumbent LECs or requesting telecommunications carriers.''

The Commission stated that "[fJor some elements, especially the loop, the requesting carrier
will purchase exclusive access to the element for a specific period, [and for] other elements,
especially shared facilities such as common transport, [carriers] are essentially purchasing

ni2

access to a functionality of the incumbent’s facilities on a minute-by-minute basis.

® 47 U.S.C. § 251(d)2).

'* Local Comperition Order, 11 FCC Red at 15718, para. 440. 47 C.F.R. § 51.319(d)X2) states:
The incumbent LEC shall:

(i) provide a requesting telecommunications carrier exclusive use of interoffice
transmission facilities dedicated to a particular customer or carrier, or use of the features,
functions, and capabilities of interoffice transmission facilities shared by more than one
customer or carrier;

(ii) provide all technically feasible transmission facilities, features. functions, and
capabilities that the requesting telecommunications carrier could use to provide

. telecommunications services;

’ (iii) permit, to the extent technically feasible, a requesting telecommunications carrier
to connect such interoffice facilities to equipment designated by the requesting
telecommunications carrier, including, but not limited to, the requesting telecommunications
carrier’s collocated facilities . . . .

47 C.F.R. § 51.319(d)(2).
"' 47 C.F.R. § 51.319(dX1).
'* Local Competition Order, 11 FCC Red at 15631, para. 258.

4
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defining the network eiements 10 which incumbent LECs must provide access on an
unbundied basis, the Commussion adopted the statutory definition of unbundled elements as
ohysical faciiities of the nerwork, together with the features, functions. and capabilities
associated with those racilities. ©° The Commission concluded that "the definition of the term
network element includes physical facilities. such as a loop, switch. or other node. as well as
logical features, functions. and capabilities that are provided by, for example, software located
in a physical facility such as a switch.""* The Commission found that:

the embedded features and functions within a network element are part of the
characteristics of that element and may not be removed from it. Accordingly,
incumbent LECs must provide network elements along with all of their features
and functons, so that new entrants may offer services that compete with those
offered by incumbents as well as new services."

The Commission also determined that "we should not identify elements in rigid terms, but
rather by function.”'®

6. On July 18, 1997, the United States Court of Appeals for the Eighth Circuit issued
a decision affirming certain of the Commission’s rules adopted in the Local Comperition
Order, and vacating other rules.” With respect to issues relevant to this reconsideration
decision, the court affirmed the Commission’s authority to identify unbundled network
elements pursuant to section 251(d)(2), and generally upheld the Commission’s decision
regarding incumbent LECs' obligations to provide access to network elements on an
unbundled basis.'® The order we issue today is consistent with the court’s decision.

» The Act defines the term “network element” as:
a facility or equipment used in the provision of a telecommunications service. Such term also
includes features, functions, and capabilities that are provided by means of such facility or
equipment, including subscriber numbers, databases, signaling systems, and information
sufficient for billing and collection or used in the transmission, routing, or other provision of a
telecommunications service.

47 U.S.C. § 5 (29).

" Local Competition Order, 11 FCC Recd at 15632, para. 260.

'* Local Competition Order, 11 FCC Rcd at 15632, para. 260.

' Local Competition Order, 11 FCC Rcd at 156531-32, para. 259.

" Jowa Utilities Bd. v. FCC, 1997 WL 403401 (8th Cir. July 18, 1997). See n.l supra.

" Jowa Utilities Bd, at *22-24.

W



Federal Communications Commission FCC 97-293

B. Petitions

7. Parties contend that the Local Comperition Order is not clear with respect 10
incumbent LECs’ obligauon to provide access 10 shared wansport as a network element.
Although only two petitions for reconsideration. filed by WorldCom, Inc. (WorldCom) and
the Local Exchange Carriers Coalition (LECC), seek clarification or reconsideration of what
incumbent LECs must provide pursuant to section 251(c)(3) with regard to "shared transport.”
several parties addressed that issue in oppositions to petitions for reconsideration and replies.
Moreover, since the record closed in the reconsideration proceeding, some parties have made
numerous ex partre presentations in this docket regarding their views on the proper definition
of shared ansport as a network element.

8. The record indicates that one basis for confusion is the discrepancy between our
rule defining interoffice transmission facilities under section 251(c)(3), 47 C.F.R. § 51.319(d),
and the rule that establishes the rate structure standard for shared transport, 47 C.F.R. §
51.509(d). The Eighth Circuit vacated the Commission’s rule, 47 C.F.R. § 51.509(d), which
established the rate structure standard for shared transport.'” Although the discrepancy
between our ruie defining interoffice transmission facilities and the rate structure rule no
longer exists, we nevertheless believe that it is useful to clarify the Commission’s rules
regarding shared transport. The definition of interoffice ransmission facilities includes
transmission facilities "dedicated to a particular customer or carrier, or shared by more than
one customer or carrier, that provide telecommunications between wire centers™® owned by
incumbent LECs or requesting telecommunications carriers, or berween switches owned by
incumbent LECs or requesting telecommunications carriers."*' The rule setting forth the rate
structure for shared transport, which has been vacated by the Eighth Circuit, addressed only
"(s)hared transmission facilities berween tandem switches and end offices."” In the Local

¥ Jowa Ulilities Bd. at *9, n.20.

A wire center, or serving wire center, is defined as a telephone company central office designated by the
telephone company to serve the geographic area in which the interexchange carrier or other person's point of
demarcation is located. 47 C.F.R. § 69.2(rr).

*! "See 47 C.F.R. §51.319(d) (emphasis added). Switches include both end office and tandem switches.

E 47 C.F.R. § 51.509(d) (emphasis added). That rule (now vacated) stated:

(d) Shared transmission facilities between tandem switches and end offices. The costs of shared

transmission facilities between tandem switches and end offices may be recovered through
usage-sensitive charges, or in another manner consistent with the manner that the incumbent
LEC incurs those costs.

47 C.F.R. § 51.509(d).
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Comper:tion Order. we promuigated no rules mandating the rat2 sTucture ror shared transport
berween end orfices. WorldCom reguests that the Commission clarify that incumbent LECs
must offer a usage option for shared transport regardiess of whether the maffic is routed
through the tandem.” LECC requests that the Commission clarify that shared transmission
facilities must be provided to a requesting carrier only "in conjunction with” both a local
switching and tandem switching capability.”

9. More fundamentally, parties ask the Commission to clarify, or reconsider, the
definition of shared transport. WorldCom asks the Commission to clarify that section
251(c)(3) requires incumbent LECs to provide shared transport as a network element pursuant
10 a usage option whereby the requesting carrier pays a single, usage based rate for the
routing functionality between the end office and the serving wire center (SWC).¥ LECC, on
the other hand, asserts that "transmission facilities are 'shared’ only if they are associated with
switching capability. If they are not so associated, such facilities presumably must be
considered dedicated facilities."?

10. In support of WorldCom’s petition, various competitive carriers argue that the
Commission was clear in the Local Cumpetition Order that "shared wransport,” as defined by
the Commission, requires incumbent LECs to make available to requesting carriers access to
all transport links between any two incumbent LEC switches (i.e., between two end office
switches, between an end office switch and a tandem switch, or between two tandem
switches) on a per minute of use basis.”’” AT&T notes that, in defining unbundied network
elements, the Commission stated that the definition includes "all the features, functions, and
capabilities that are provided by means of such facility or equipment” and that "carriers
seeking . . . shared facilities, such as common transport, are essentially purchasing access 10 a

B WorldCom Petition at 2, 6-7. Accord CompTel Opposition at 3-4 (FCC should establish a usage option
for all transport over shared facilities berween two incumbent LEC end offices); Sprint Opposition at 6-7 (shared
transport to take traffic directly from one end-office switch to another is the most economical means of handling
the traffic).

* LECC Petition at 33. Cf NYNEX Opposition at 10 (traditionally, shared facilities are only provided by
an incumbent LEC between its central offices and its tandems, and not between its central offices and the
switching facilities of another carrier).

¥ Worldcom Petition at 2-5. See also MCI Opposition at 18; Sprint Opposition at 6.

** LECC Petition at 33.

*7 Lenter from Bruce K. Cox. Government Affairs Director, AT&T, to William F. Caton, Acting Secretary,
FCC, Jan. 28, 1997 (AT&T Jan. 28 Ex Parte), citing Local Competition Order, 11 FCC Red at 15633, 15631,

paras. 262, 258; Lenter from Leonard S. Sawicki, Director FCC Affairs, MCI, to William F. Caton, Acting
Secretary, FCC, June 17, 1997 (MCI June |7 Ex Parte).

7



Federai Communications Commission FCC 97-293

functionality of the incumbent’s faciiities on 2 minute-dv-minute basis.”** WorldCom claims
that the 1996 Act and the Commussion’s ruies make clear that carriers taking unbundled local
switching have the rignt to use the incumbent LECs entire interoffice network on a cost
based. nondiscriminatory basis 10 compiete local calls. WorldCom asserts that several
incumbent LECs, such as NYNEX and Bell Atlantic. have made this form of tansport

available.”

11. Ameritech argues that the network element "interoffice wansport” must be
unbundled from switching and must be a discrete facility or piece of equipment used in the
provision of telecommunications services.”’ Ameritech contends that the Commission’s
requirement to provide unbundled shared interoffice facilities means that requesting carriers
have the option of sharing dedicated interoffice facilities by subdividing those facilities among
themselves, but that requesting carriers do not have the right to share the links used to
transport Ameritech’s own traffic.’® Ameritech claims that unbundled transport can be
provided in two ways: (1) dedicated transport, which is a discrete network element used
exclusively by a single carrier and billed to that carrier; and (2) shared transport, which is a
discrete network element jointly used by two or more requesting carriers, with the bill being
pro-rated as directed by sharers.”’ Ameritech contends that, ulthough requesting carriers may
have the option of combining unbundled network elements, the definition of the term
"network element” requires that the element must be able to be used separate from the rest of
the incumbent LEC’s nerwork or facilities.”

12. Several incumbent LECs argue that the competitive carriers’ definition of shared
transport is inconsistent with the definition of an unbundled network element. Amenitech and
BellSouth argue that shared transport, as proposed by competitive carriers, constitutes a

¥ AT&T Jan. 28 Ex Parte.

® Lener from Linda L. Oliver, Counsel for WorldCom, Inc., to William F. Caton, Acting Secretary, FCC,
Apr. 16, 1997 (WorldCom Apr. 16 Ex Parte).

¥ Lener from James K. Smith, Director Federal Relations, Ameritech, to William F. Caton, Acting
Secretary, FCC, May 23, 1997 (Ameritech May 23 Ex Parte). See also Letter from Cyndie Eby, Executive
Director - Federal Regulatory, US West, Inc., to William F. Caton, Acting Secretary, FCC, Feb. 27, 1997 (US
West Feb. 27 Ex Parte) (a network element is a facility that is dedicated to the exclusive use of a lawful
interconnector).

' Ameritech Opposition at 8-9.
3 Ameritech Jan. 28 Ex Parte.

¥ Ameritech Opposition at 7-8.
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service rather than an unpundied siemen:™ According 1o Ameritech. such a definition
oundles two eiements -- ransport and switching.”* Ameritech also argues that the competitive
carriers’ position Is contary to the basic concept of unbundled network elements because
unbundied elements are billed on a per facility/per month basis, which is consistent with the
purchase of facilities as opposed to services.’”® Ameritech contends that competitive LECs are
requesting "commen transport” service rather than the nerwork element "shared wansport.”
Ameritech claims that the term "common transport” is used to describe basic network
connectivity, where incumbent LECs are responsible for transporting the call to the
destination. Ameritech contends that it is currently offering "common tansport" service as
switched access service and wholesale usage service. Ameritech argues that these services are
not network elements; rather, the switched access and wholesale usage services use many
separate components of the existing public switched network in combination. Ameritech
claims that "common transport” is thus inextricably intertwined with switching, and is not
"transport unbundled from switching."” Ameritech also argues that the Commission’s rules
applicable to the provision of unbundled switching only require that incumbent LECs offer the
features "the switch is capable of providing."** Ameritech claims that the switch does not
include the routing instructions, which are a proprietary product of Ameritech, and are not a
feature of the switch.”

13. Ameritech contends that competitive LECs are trying to "game" the statutory
pricing scheme by attempting to purchase minutes of use of Ameritech’s entire network, as
opposed to a specific transport facility within the network. According to Ameritech,
competitive carriers would thus be able to purchase unbundled elements while avoiding the
concomitant risk that the leased facility will be underutilized. This, according to Ameritech,

* Ameritech Opposition at 7; BellSouth Opposition at 5. See also Bell Atlantic Opposition at 20 (the
Commission’s unbundled rules require services to be unbundied into separate network elements).

% Ameritech Opposition at 7.

#” L etter from James K. Smith, Director Federal Relations, Ameritech. to William F. Caton, Acting
Secretary, FCC, Feb. 3, 1997 (Ameritech Feb. 3 Ex Parte).

7 Ameritech Jan. 28 Ex Parte.

’* Lener From James K. Smith, Director Federal Relations, Ameritech, to William F. Caton, Acting
Secretary, FCC, May 9, 1997 (Ameritech May 9 Ex Parte) attaching Supplemental Rebuttal Testimony of David
H. Gebhardt at 6-7 (Gebhardt Suppiemental Rebuntal Testimony).

* Gebhardt Supplemental Rebuntal Testimony at 6.

9
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is contrary to the FCC's intenit.” Beil Atlantic contends that WorldCom 1s requesting a single
usage-sensitive rate 1or both dedicated and tandem switched wansport. Bell Atlantic opposes
this request on the ground that it seeks reinstatement of the "equal charge per unit of waffic”
rule’' that the Commission abandoned vears ago.” BellSouth claims that per minute-of-use
pricing for shared transport would be inconsistent with the 1996 Act because, pursuant to
Section 252(d)(1), pricing for an unbundied element shall be "based on the cost . . . of
providing” the element.> BellSouth contends that the "common" transport option that
WorldCom requests would consist of "common” transport between an incumbent LEC’s local
end office and tandem plus dedicated transport between the incumbent LEC's tandems and the
serving wire center. BellSouth argues that the costs of the dedicated transport are not usage-
sensitive.™ In addition, several incumbent LECs object to WorldCom's petition on the ground
that it would enable requesting carriers, in effect, 10 obtain access service without having to
pay access charges.*

14. AT&T contends that Ameritech’s proposal for "shared transport" is merely
dedicated transport with a billing option that would enable carriers to resell portions of the

“ Ameritech Feb. 3 Ex Parte, citing Local Competition Order, FCC Red at 15668-69, para. 334. See also
Ameritech Opposition at 7-8 (citing the Commission’s statement that carriers purchasing network elements by
definition face a greater risk than a reseller but under WorldCom's proposal, requesting carriers assume no
additional risk).

‘! The "equal charge per unit of traffic rule” was established in the Modification of Final Judgment (MFJ) in
United States v. AT&T, 552 F. Supp. 131 (D.D.C. 1982), affirmed sub. nom., Maryland v. United States, 103 S.
Ct. 1240 (1983). The rule required that until Sept. 1, 1991:

Charges for delivery or receipt of traffic of the same type between end offices and facilities of
interexchange carriers within an exchange area, shall be equal, per unit of traffic delivered or
received, for all interexchange carriers.

MFJ, Appendix B, Section B.

‘> Bell Atlantic Opposition at 20; Bell Atlantic Reply at 10. Bell Atlantic claims, however, that, if
WorldCom seel:s merely to route /ocal cafls made by customers of competitive carriers that purchase unbundled
switching over the incumbent’s network in common with local calls made by customers of the incumbent, then
Bell Atlantic is willing to provide such transport and will route competitive carrier's local calls between offices
exactly the way Bell Atlantic routes its own local calls. Bell Atlantic Reply at 10.

9 BellSouth Reply at 6, citing 47 U.S.C. § 252(dX1).

“ BellSouth Reply at 6.

** Ameritech Opposition at 7; USTA Opposition at 16-17; LECC Reply at 9.

10
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dedicated transpor: 2nd have Amentech act 2s the billing agent.® AT&T argues that shared
transport. as definsd by Amentech. wouid not provide a viable wansport option for
competitive carriers. AT&T claims that competitive carmers cannot properly engineer a
transport nerwork because they do not have access to data about existing traffic patterns and
levels. Consequentiv, AT&T alleges that. under Ameritech’s shared wansport proposal,
competitive carriers will be forced to route their maffic to tandems even when it would be
more efficient to route such waffic directly to end offices. AT&T claims that this will lead to
poor utilization of incumbent LEC interoffice ransport facilities and will require the
inefficient deployment of additional transpont facilities between incumbent LEC end offices
and the tandems.” AT&T also argues that usage sensitive pricing for shared use of
interoffice transport facilities is consistent with other network elements such as unbundled
switching, tandem switching, signalling, and call related databases, which are either partly or
entirely priced on a per minute-of-use or per query basis.** In contrast to Ameritech’s
position regarding the routing table, NYNEX claims that the shared mansport unbundled
element being offered by NYNEX allows competing carriers to use the same end office
routing tables and functions that are used by NYNEX to route its own waffic.”’ Also,
WorldCom claims that, when a carrier purchases unbundied local switching, it purchases all
"fcamsx;es and functions, including functions integral to call routing” including the routing
table.

15. MCI and AT&T assert that the per minute-of-use option for shared transport is
critical when providing local exchange service via unbundled local switching.’' AT&T states
that the Commission, in the Local Competition Order, recognized that the unbundling
requirements of the 1996 Act provided competitive carriers with the opportunity to share the
economies of scale and scope of the incumbent LEC. AT&T contends that access to shared

% AT&T Jan. 28 Ex Parte.

7 Letter from Bruce K. Cox, Government Affairs Director, AT&T, to William F. Caton, Acting Secretary,
FCC, Dec. 12, 1996 (AT&T Dec. 12 Ex Parte).

“* AT&T Jan. 28 Ex Parte. See also WorldCom May 21 Ex Parte.

‘Y Letter from G. R. Evans, Vice President Federal Regulatory Affairs, NYNEX, to William F. Caton,
Acting Secretary, FCC, July 18, 1997 (NYNEX July 18 Ex parte).

* Lener from Linda L. Oliver, Counsel for WorldCom, Inc., to William F. Caton, Acting Secretary, FCC,
May 21, 1997 (WorldCom May 21 Ex parte) attaching Surreburtal Testimony of Joseph Gillan at 16. (Gillan
Surrebuntal Testimony). See a/so WorldCom Opposition at 3 (shared transport is necessary to permit a
requesting carrier using the local switching eiement to use the same routing options for its local traffic that the
incumbent LEC uses for its own traffic).

% MCI June 17 Ex Parte: AT&T Jan. 25 Ex Parte.
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ransport on a cost-based. ter minuie-0i-use pasis is critical 10 preserving such scale and scope
economies for competitive carriers.”- MCI claims that competing carriers will need access 10
unbundled local switching and shared transport in less denseiy populated areas. because they
are likely to build their own racilities eariy on only in urban centers. MCI contends that
transport thus needs 10 be priced on a per minute-of-use basis because. in less densely
populated areas, new entrants may have insufficient customer volume to justify flat-rated,
dedicated transport.”” MCI notes that other incumbent LECs, including NYNEX and
BeliSouth, are offering shared ansport on a per minute-of-use basis.* MCI further notes that
Ameritech’s proposed non-recurring charges associated with Ameritech’s shared and dedicated
transport make the use of flat-rated shared and dedicated facilities even more uneconomic.*
MCI contends that in Illinois Ameritech. in connection with its unbundled local switching
proposal. is attempting to impose monthly trunk port charges of $147.56 for each digital trunk
port and a nonrecurring charge of $729.39 for each trunk port. MCI claims that, if Ameritech
is successful in forcing new entrants to use dedicated trunking in connection with unbundled
local switching at these rates, there is little likelihood that use of unbundled local switching
will be a viable entry strategy where taffic volumes do not justify flat-rated transport.*

16. AT&T and WorldCom also argue that, contrary to Ameritech’s contention,
defining shared transport consistent with the competitive carriers’ interpretation would not
eliminate the difference berween resale and unbundled elements.”” AT&T claims that the

% AT&T Jan. 28 Ex Parte, citing Local Competition Order, 11 FCC Red at 15508-09, para. |1 (“incumbent
LECs have economies of density, connectivity, and scale: traditionally, these have been viewed as creating a
natural monopoly . . . [t}he locai competition provisions of the [1996] Act require that these economies be shared
with entrants”); /d. at 15624, para. 242 ("National requirements for unbundled elements will allow new entrants .
. . seeking to enter local markets on a national or regional scale to take advantage of economies of scaie in the
network design™).

¥ MCI June 17 Ex Parte. AT&T claims that competitive carriers will not have the volume of traffic to
justify purchasing dedicated ransport. Letter from Judy Argentieri, Government Affairs Director, AT&T, to
William F. Caton, Acting Secretary, FCC, Jan. 6, 1997 (AT&T Jan. 6 Ex Parte). Accord WorldCom Apr. 16 Ex
Parte; CompTel Opposition at 2-3 (a usage option for tandem-switched transport is necessary to prevent harmful
discrimination against new entrants who must rely upon tandem-switched transport compared with larger carriers
whosg‘uafﬁc volumes justify purchasing dedicated transport).

* MCI June 17 Ex Parte.

% MCI June 17 Ex Parte.

% MCI June 17 Ex Parte.

7 Lenter from Bruce K. Cox, Government Affairs Director, AT&T, to William F. Caton, Acting Secretary,
FCC, May 14, 1996 (AT&T May (4 Ex Parte); Letter from Linda L. Oliver, Counsei for WorldCom, Inc., to
William F. Caton, Acting Secretary, FCC, May 23, 1997 (WorldCom May 23 Ex parte).
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