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Summary

The Gommission should reverse its decision concerning its authority to ·preempUhe .
• i .

op~ations oftpersonal wireless service facilities or that of other radio facilities. ·It sh()uld also. ! . ,

report that it ~ocs not have the authority to preempt the health and safety regulations of states and·
l

local jurisidi~ions pertaining to the placement, construction, modification> or operati~nofany of
. i '

its radio facilities, as to do so would either exceed the Commission's statutory authority or would .
". : .

res~lt in the s,atute being interpreted as unconstitutional. It alSo should.adopt the lias low as'

reaSonably ac~ievable" standard which is essentially already statute [41 USC section 324J. In this.

way those intbe population at especiaUy high risk ofbeing electrically injured due to Commission .

li~sed facili,es may find reliefby seeking protective regulations that states odocalJurisdicuons '.
! ~

may enact.

I

I
! .
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In'~he Mattei of
!

Before the

FEDERAL COMMUNICATIONS COMMISSION

Wuhington, DC 20554

•

Com~laint o~Discrimination on the Basis of )
~dlcap FiJ¥ by the Cellular Phone )
T~rce on!February 2, 1997 )

, )

Guitfelines fo~ Evaluating the Environmental ~
Eff~s ofRa~iofrequency Radiation )

! !
i,

To: :.The' Secr.tary and to the Commission:

Handicapped Coordinator
Office ofManaging Director

ET-Docket No. 93;,,62

,,

~ laID Com.eab SupportiDg Appal orCellular PhoBe Tuld'oJU;
, per Complaint ofDitcrimination of February 1, I'" . .

. A. lqtroduetipa:

,; The foliowing comments are in support ofthe'Appeal ofthe Cellular Phone TUkforce .

(IlAp~aI") SUb~tted October 6, 1997, to the Secretary, Federal CommunicatioP& Coriunilli~n,
J . . .

·.1919~;M Street~, Room 222, Washington, D.C. 20554, and pertaining to a Complaint of

Disci\imination ~IIComplaintll) filed Februauy 2, 1997,with the Handicapped CoordinatQI:~ 'Omce' of :,
l ~ .

, , .

MaMging Dirc~tor~ Federal Communications Commiasion, 1919 M Street NW, Room;8S2, ,
;

WashiflgtOll, nJc. 20554, and in accordance with 47 CFR 1.18,70.
, ! .

-: SUbseq~entlY, in a letter oOuly 14, 1997, Mr. Richard M. Smith reported that a reSpo~
. ~ . .,

to th~above c+plaint would be addressed in a, then, forthcoming decision, subse.quently

repo~ as the !commission's Second Memorandum Opinion and Order("2nd MO&O"),Adopted
. . : ~ 1 . . .:. .

.and ~elcllsed ~gust 25, 1997, with public notice in the Federal Register on September 12, 1997
': i .

at 6i:n47960.!
" '

,~ An ap~lwas submitted on OCtOber 6, 1997 pertaining to the Commission's deaial,ofthe

rclief:sought in the above eomplaint, such appeal being made' in accordance with 47 CFR
, ,

"

1. 181O(h).
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.. .Mea~or po••ibl, Qycni&h1~
.. I

(l) lin the above CompJaiut, the Cellular Plio . . .. :.. . ...
.' .1 • .. . ne Taskforce teferencesthe C~iiOf•...
R~ort and ~rder m ET-Doclcet 93-62 as bei If'

l
.:. . P

.:" i".. .. ng adopted on August 6, 1996. lDst~· Ofthe
. wqrd Qdop~.d It 18 expected the CeUul Pho .. . . ,."..., or ar De T:·"~rce JiLe!' d... ..

I:' : i CNlUU .. ~ y JnteA ed ·"tVtponirJin 'die
re(JeraIReKi:Jier at 61 FR-IJ006" .

l • I' •

1 . . .

(2) T~e last paragraph ofthe CeUular Phon.·. . . . .. . .. . .. ... .• ..
. i . e Tukforce appeal ofOctober 6 .loo-Y ......~•.,. . .thCS\;phi'ase, ! . , 7'7' JnWllIUeB ..

i . . . ..
"by vittue ofthe RLJdiojrequency t'.Jety Guide.'l . adop .. , . .

. . . i ~I f,nes ted by tJie Cononissitm .OR.. .
Au.f1I~st 6· J9~7 " , {, .

~' • I'

Instea4 of the above phrase, it is expected the CeUularPhone TuJdi>i:vclUce1Y
1
intacled to .

stat~, .
i
~ '. .: '. . .

; "by vi,~e ofthe GuidelinesjorEva1uDtmg • EnvironmentoJ.F/JecisofRadiPjrepmi:y .

Ro+ion, as~nal;zed in the Commisst~'s SecondMemO'l'andMtn Opinion and.Or.;,~d .
. 'r : .' . :'
Au~t25, 19~7, with public.notice in the Federctl Register an September J2, 1997 at 62 ..

.. I

FR4769.0. " !
i.

'", . .!

·C.~Co.mgt_" rteQpiziRI em•• 1talMtm:J ud CoDltitutioglilimititieia, ..•. I. .. . .

·IUthpritY wiII.onl aD litera••-u.' for Cbc e.g.., r'oac Ta'kfoue to .,It dlc, . i·· . . . . .

"'icC'~q..elte~· iD ita above Campllin&'·

.;. .msofar ~ the Commission seems set on a course to maintain the expo'Jure levels it hal .
'\. . ;. .....

recor$nended, in order for handiupped pe.oons who are subject to being eJ.eetrical1y irUuied 'by·
; : . .

exp~$\Ire levelsl.asck:scribe in the Complaint, it wiII be important to be able to seek relieffrOItl .
. f ~ .

·State;and local jurisdiction~ by means ofhealth and safety, land use,·zo~gJ and otherie~s ..
.. . I . .. ' . .

pertaining to th~ placement, consttucuon, modification and operation ofradio. faCi1i~ ilitCnsed'by
.. . i .

.. the COmmiSsiorl. .
.' .~ . ~. .

·1· 'To avoi~ unnecessary confusion, delay.l, or uRlawfuluserbon ofthe CommissiQn'j ..
i' .

.authol;iy which~is exceeds its delegated· authority.OJ' which il'based upon uncoftst1tutiou •
I I "

statutb, the Cohmu&sion should provide some relief to the CellUlar Phone Taskforce by tlarifYiDg ..
. ':' i . .

that~ates and ioeal jurisdictions may resutate by maims ofhc:a1th·ancl SIfety, lan4 use, zomna·and

-2-
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other regulatirns pertaining to the placement, COD&truction, modification and operation ofradio .

facilities licen~ed by the Commission, including those regulations which are made on the bUii .0£

the;hea1th and; safety impacts ofradiofteque:ncy emissions from radio facilities licensed by the

Cortllmssion. lIn this way, the reliefsought by the Cellular Phone TasJcftoce·and which lRaynot be .
. i : . .

. offJed by the\Commission, may be sought ftom·each of the several States and their l~cal
, I .

juriSdictions. i

To fe<:ognize ~he above. the Commission should consider the following:

C.l~.No autllprity to preempt health and lafety reaalatiool of personal wireles••erviai

ope••tioDS. !
. I

.: The Ad-Hoc Association ofPanies Concerned About the Federal Comrminica~ons ..
I

.Conlrtlission ~iofrequency Health and Safety &lite. ("Ad..Hoc Association") in its Pbtition: for
.' , :

Reconsiderati~n·dated Seat. 6, 1996, requeated the Conunii8ion claritY thatJocaljuri~jetiODs Can

regulate the m~nitoringofpersonal wireless service facilities. even wherithe Conuniuion does nOt

require it [Ad-floc Association Petition at 8,9]. Also, David Fichtenberg commented «:tn the
I :- .'

requ~stof Am,ritech that the commissi9D also preemrn State and local jurisdiction rc&Wation of .
. . ! .

and safety, an~ in particular to regulating radiofrequency exposure limits, and stated,. .

"Congkss was aware that many state~ and local jurisdictions had at the time a/rite Act
; . .

(TCI() andpriQr to it set establishedradiofrequency expt)S111't ItmUs which affected the
!

operiniom of~lecommJmicatiOlISfacilities, andyet, after considering the concerns and efforts
~ ! :

ofPQTtie.f to tJ¢ proceeding, Congress chose to exclude 'operation'from the preempted list of
,

. ju1lC:tion, leavibg matlers in th;sarea as they were. " [David Fichtenberg Comments O~. 8, 1996,
. ,

.the operation ~f personal wireless HrVices facilities. [Ameritech Mobile Communications. Inc. .

petition for Rebonsideration of Scp.. 1996, pages 9..10]. In the its comments to the requcsfof

Amerite~h~ fo~ses explicitly on the issue ofregulation ofoperation which pertain topub1ic·health. . \

-3..



· Thu~, by.denyingthe requests ofthe Ad-Hoc Association and Fichtenbetg,the .

.C~mmis8io1 has clearly asserted that it can preempt health and safety regulations~ UPQD the

heJ}th and ~fety impacts ofradiofrequency emissions of its facilities. .•. . . ..
· I . . .

· HOwf-. the CommissiOn~ not haw: the _ty under 47 U$.C. 33%)(7)(B(w)- •

(v) to preempt State and Jocaljurisdietion regulations based upon health and safety hnpattiofthe .
· \ .' .

effects ofra~ofrequencyemissions from the Cotnmission's per&onal wirele$i SfJJ'Vi~8 flcllities..

The Commis~ion states that it finds this cJiim "illoGical 8JJd absurd ll
• yet·this"l •.. .~. . di· ., : . eo . • . v aam ·o••y· ttl cates

thal~ chose that all regulation ofoperations ofpenonaI wirel... ..mee facilitl . ..
I . . .. ~

.. wh~her or 09t based upon the IIenvironmental cft'ects" ofradiofreqency emissions, shoUld be
, .

subject tor~ by the court ofcompetent jurisdiction, and not by the Commission, as provided

for..~ Congn$s inA? U.S.C. 332(c)(7)(B). It is unclear tathe Cellular Phone taakforce on what

basis the Com~ssion fmds this provision by Congress "illogical or absurd,· [2nd MN~O~pata.
I . .

89].~d in any\case, the Commission must not exceed its starntory authority whether the ·ba18ncc
! I .

and t:ompromi~e ofCongress seems reasonable or not. Moreover, to claim that certain remirks in

the~ report ofthe Telecolllft\UllicaliO An of 1996, Pub. Law 104-104 ("1CA')(a.

Rep! No. 104~S8, 94th Congo 2nd Sen. 208-209 (1996») imply the Commission may:preempt
i .

.operations, wt¥le not expressly stating so. is contrary to&tatute which states that,
· I

;. "This Act and the amendments made b~ this Act shall not be constrUed to ",odJ/Y. tnp:Iir,
. . I· :

or stlpersak~. State, or 1ocDI1aw rmIm••.r.sI,v S(> prmtIrkd in such Act 01' • . .

ame1Klments."rrcA, Seciion 601(0)(1))
i

.; Acco~ngly, the above statuto, TCA, Section 601(c)(1) ml:plicitly prohibits t~

Coxrtnussion frbin preempting "operation'! on the basis ofan implication.. Moreover, such

. imPbion is J..wropriate si_ the Senate/fJoUSe Joint eoo\'erence explicitly remlMld oil

ref","""" to '~te' and 'OJlC"lbon' from the Houae -.ion, UK 1555 ofthe TC~

c. Zi:Tht c~mi,sio"bas no ."tbol'ity to preempt State or local i ..risidiedo ·rec_latiea
.01

· .the·.~I.cemen~ co••trudion, ..odifieatioll, or operation of penonalwHel....
en

·
lca

.

fac::iI~ties 00 t~C! bUis of potcati.. bealth aad I.fety efl'edI or radiofreq"eney eJllillioqs'fro
m

.

such; facilitie~

-4-



: .' .
The ~'enviro al effectII. ',' "

: nment s referred to 11147 SC Section 332(c)(7)(B)(iv) ate vape_d

do not expli~itJy indicate that Congress intends that health .._.I 4-"-h. ra",,,1 • , f'
" ' : ' ~IU "J,y • ""CS...atJons 0 States: and

loealjurisdicdons may be preempted,. :
, i

,;, lnde¥ the couns have ruled that Congressional mtent to supercede 'a state _ measure
mUst be cl..";.lJ •fl . . ,"; -rYmam ested. [see Maurer v. Hamilton 309 U.S. 598,; 60 S.Ct. 726; 84 L.Ect. 969

(1940); H.P. '+Velch Co. v. New Hampshire, 306 U.S. 79 85· 59 S Ct 438 441." : '
:; , ~, ., , J 83 L.Ed. SOO

50~ (1939)] lIndeed the court t d " .: . ' •
. / • : ' 5, en to glVe greater deference to regulation thatia tr8dmoriaUy

parochial, i. e. lhealth and safety measures [sec Inlandboatmen's Union of theJ1acific V. Departznent '
oftransporta~ion, 119 Wn2d 697, 703; 836 P.2d 823 829 (l~2); Bravman v.Baxtei HealthCare

Corp: 842 F.S~pp. 747, 753 (S.D.N.Y. 1994), '

,,; Ratherl the Commission must understand that the "enVironmental'efreot.t"~.to iD. 47

332~'P)(7)(B)(ir) only pertain to those 'environmental effects'mout wbich the Commi~Oil haS

exptftise, i. e. t~ effects ofNldiofrequency ofa certain power tQ interfere with broadeists'&om
."; I I

oth~t facilities.i
'. !

For cxaimple, the courts have nlled. .
': ;'the FqC does nol have the reaponstbililyfor publiC safety with r.egdrd-to ~Iifikir .
telephones as .).f responsibilities lie in regulatingjrequelli:ystandards...AccordJ1rg1y, $Irrce .
Congress has Jtot empowered ,he FCC 1o repiate celiultlr telephones with regard to health. '
eJIecis'andpu~llc safety, it has not regulatedso pervasively as to preclu.de state aet/~ on 'that
$Ub.fr.lcL fj [Ver~v. Motorola. Inc. et al672 N.E. 2nd (IU.App. t Dist 1996).]

Furtherlnore) in the TCA section 253 on "Barriers to Entry'" Congress fi.ir:ther ~stablithes
I '

that ~tates ma~ regulate any radio facilities "to protect the plIblic safety andwelfare" [47 U.S.C

sectiJn.253(b)]l even when it may effect the ability ofcompulics to provide teleconuilUniQltions,'
i '
I

,!servi~es I

i
.: '11iereft¥-c, the Commission erroneously implies that regulations based upon

'lenvi~onmentaJ!~ts" includes public health and safety replions based upon potenfw'public '
. '.' .

health,~d saf~ effects ofradiofi'equcncy emissions from any of the CommilslO1l'ali,*,1edradio '
. I ' ,

facilities. Inde~. since to preempt health and safety regulations the Commission mu.i nnply 'NCh

pree~ption as i~Cluded in regulations bued upon the "environmental effects" ·of rlldiofteqUlm~

-5-
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:

ehtissions, ~he Co--;·.· '. .'. . .:., . .'. .'.'. . r' "uluSSIon IS violatin st . . . . ,. .....
. i g atute, SUlCe the TeA s . . . .' .

PfeemptionjofState or·JOea) Ja by' '. . ecUon 601(cXl) P~hi~:lInv
( .! W mrpbcauons deri . . '. ..:. . -.J

; Fut"ti.· ~ from the TCA but not.'el{plici.~.·' . .
, 'i,ennore, when Congress en.........1 . . • ., :""itIlted. .
; '. : -~ 47 USC 332(0)(3) en . . ; '. '.

s~ces andifilcilitie hiJ ." P amtng to co~etCi.rmobile
' I 5, W e COh..-........ ved S . . '.' .

· : i -"e""'- ·~..o . tate and I' cal' . . . . .:
· ". r8g1alation, Sh ~calJ' , .' 0 . Junsdicbon over eco~Ofijjc. ,'. .
.i ~ecUI y rate or ent", reo"I...: . . . .', !. . . ..

:'.; ..J ~"lCILIon, It .lDMdiqu, aurbori. . ..... .. ..' . .
· r I' , I' . 'continued State 811(Uo.._1regu atlon of'the terms and' ndi' , . '. ." = . ."-"'. . ;. co bons ofsuch servi II' cl" . '. :'. .
· ~.:: . ees ·m uding facilities siting iBita .;. .;}t ..'

zOElUJg and sttued, as foJJows . '. cs sue as
~': . ,

. . ..•. . "It- is tpe intent ofthe C()~uee that the S . '. . ; . •. .'.".'
: ~~condition~ oftile serVices. By~ and~es ~tiDwould ~ abl~ to regul~th~.~s, ...

· .ml".c;t~ as CU,omer billing information and practicesC:~~ CO~ttce mtends ~~de 'lUcb .'
. '. pr~l?n ma~ters; facilib' siting ilSl1Cl CD &zooina)' t1aru,fii1Jing:IBputes,and other ~Ulner. '.'

· and;"ulpment and the requirem t that· .' '. ~ 0 .~ntrol,the bundlin•.ofsen,ces
'. . cb~ : . . . .en earners make capaaty available on .1 whOldile·.bUis aT .

· sU.:: 9ther matters as fall WIthin a statels.lawful authority. This list isint~ded.to··be ilh.ittauYc .
'..WJblt~ n~l~ rr1eant to preclude otl~" matters generally understood to ~1.un<ler'tenn9arid' .' ..
. ~n4itlOns ~R.~. No. .Ill, lO~rd.C0D8., 1st Ses8. 261'(1993) [emp~isaddCd]i [noted'.by' •
on~.. COF~~ties and ~~tJons'CICCO") in its Sep.. 10, 1997. Comments in Docket' .

DA~6"2140, ~ng to public'notlce FCC 97-:-264. .. ".: '
.;. . 1· . .' .

C.3~fFor tbe cr;o.million to .aiDtain that themereace"" '47 USC 33%{e)('7)(8)(5v.) .to ..'
. .' : l.· '. . .~ . '" . .

· ~ua.tiDnl bailed upon "env.ironmental eII'~tJ" or.radiofnqueacy ..dlldelftl ot.·

.heaI•.·and I.~ty regulatioal would reader the .tatute anc:oaltitutioul;'aad:~ ~.~ ..:; ! .. ' .
tbe"1are rea.~DI to rmd ... of tile 47 uSC (c)(7)(B)(I) to (v) uDconltitutl8.al.· . :

This.is because~ .
. '.:= '.1. . " .
.C.3(~)· .Separa~on ofPowers provisions would not fonowed'in 41 USC 332(c)(1)(B)(~) .

: i .
. I .

provi~ing preeri,aption authClrity to the FCC. The Cbc()D ad bala.nces structure of~e '.
". \

.' Con~tution f~uires Congress to putforth a proper criteria when delesa1iflg authoriiy lo·an

exea#ive agen~. Yet the aforementioned statute provides no criteria tothe.Co~·but .

.only.~.tes that ~hatevcr regulationsb~ on thecnvifonmental effects the Commissi~Ii:'maY'
. . i 1 • :.

, . . . . .

make.i these~ not be preempted. It may' also be BlJUed·thJt a· proper delegation of.thOnty

· .r.equ~s the agckr being given preemption authority to have expertise in·the field~., .
'. . I .

·'preentpted; yet the FCC does not have expertiSe in bealthandJafety mattcrs,incl- has
. i ..' .

acknQwledged ~is '[e.g. see FCC 96-326 at par.. 28]
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• C.3(2) thd 5th Am • '. ..' ..' " .. " .
. '. . i. ' endment due process pro"Jsions are ~O,I••...t D ' . , .'

i . :.'" . ,'" ~IK~. ueprocessrecw_:apricie't'4th preeJJtP,tion authonty have eJ(perti' ' '.' '. . '.:., .
, '::",: ,semPreempted area. If·health ..nil safOty:rO~ItiOrd at< • '

tOt
be preem~ted. due process requires Cnnar._s' J: itIy" '. .t., ,.' " 'e..

. r";'" , -.~- expuc . ,'providefoTthi.s.·~~ ifa, .
~nabJe ~PWledgeable perlOn would be feanw ofli ' ". ..,~,. ...•. . .
\, ! '. WlJ. or working mareas~-'.the

aU~wed exp9sure limits, 'thiswiU render such ......... _4!t ~ 'th ' . ....' " .'.. •::.'
't 'L I j" . - ~ UII.UI.'Of e purposes UlteiJcted qd be a' .•

, '. alOng ofpr()perty without due corn- au" . ,',• , . ..'., ',' ".
• ,,;: . ~.,...,..••s on. Furthermore, Slnte theFood ed'n'·· . .
." AdiUnistrati~ (ItIDA") has told the FCC that .... "'il~'·.;, '. '. ' ,.NI.. . . '., ..', ....

":" '! : ,cu.aOWt;N limits CIlIJ CDII.Je inJt6J#U or t&at/i" d '" "
, intetferenc ~th ed' . .' .' . rI~~ , . . ,u.~ lO
"'\' f;t T m leal devices, [see FDA letter ofJuly 17, 1997 frC)Jnli J.acob80oitQR. 8nlith,:

' . Chi~Qfthe CPmnUssion's Office ofEngineering' aDd Teclmolo ] . ...,;... '.. .,'
, ' : " . 'BY J persona hemg.put~ sUcbriak

are:~o havin$ their 5th amendment rights·~olated. . '; •... '
" . ,• ." i , ' , ...' : ' .
'(:.3~) The F~st AmendIDent free.speech rights are violltedinsofar 18 by preeinpt~iitaPd'~

.' "deci~s base4 upon the health and safety effects tlfradiofi'eqUenCY emiS8i~~s) th...-e~'~ ~ehiIHng;
.' •:eff~'oratt~ to regulate the ~ontent ofspeech on alloWing public coniment ofits~Ori

.tbis'~'sue dUrin~'land use hearings and related proceedings, For example, in SeIttlc; ~ubirJ8ton, .'
, I' '. ., ,

. . .~' 1 . , . . c' .

.ahcap:n8 ofli<t:dil~'sed an appeal by al~ neighborhood' "Iociationreciu~~: ""

". ~deratio~ of a decisi()O that the instdation ofa ~nliwireless 'services ~iJityJwiJl.r¢aWt , .

. " .in "nr.cpmbablJ·significant enwonmentalimpacts."; the dill,misRal was bued UpoB~47WSC
Seett~n332(c)b)(B)(iV). [see dismissal ~fAppeal ofthe Rainier Valley Association F'~tf:$."

, , : , i " " '. " ••. , .", .: .
.Wireless TechJiblogyin Appendix to this Comment] ThisJ~ ofeven aUowins.n()~., "
for ~bticconJent.on the health and safety impacts ofa CommisSion facility is an ~plClof:it\e .'~
.. I: : " . ':',.' •

cbilwig :etfeot t~s statute has on free speech. " " , .
. ,;:' 1, , . . " ,:

··C.i(4.)'.The lOt. Amendment, which the Supreme Courthureccntlygiven greatc..-w~:~[_, .,'
" ,;: i " , ':'" , ' .
. :'New¥otk vs. ~;s. 112 S.Ct.2408 (1992)] feaervet to the States the traditional r.oleoti!ad,ule<

~nin~And Olh. regulations, especially for beaIth and safetY considerations.

Mo~over, th" ~DPreme COQrt has held,' ' ,:

··.i ."States~ not ",ere political ·1U'bdivtriom qftlte U",t:" states.' SlategD~m'e""

'.tieit~T regiona} offices nor administratiVe agencies of the Fedmll Gowmmm'.'l1re-j.oMn~ ,; , '. t.
Occu[;;edby'~ta~e officials appear nowhere on theF~Govemment's moSt detllile~, "

;, :' " '

!

~ '... '
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OI'ganizatiQnal hart ?"'.L_'. . .', . . '.'
'.' . 1· C ..1.~ COlUtitlltionimtead 'k .. ..

. ' r • i. 'tlVes to the severalStates areSftAl--" . ..' ...
'~olah/esp11erelgtlly'IThe Fed~1YI1.. . . '". .~.,Y01!d. .
.: 'isfNo. 39. p. 245 C Rossiter d. . .. ..'

o/ftef /;mitslo/that sovereignty be . . '. • . e /961))....~,. tJN, .•
'. . ~. may • one thing IS r:le~' T.L._ r.eJ-....., n~' . .:. '. .... •

. I· • .I"'; l"1 HC'H.U uvl'enunent '. .not .
c0f"P6/ the ftates 10 enact or administer Q ""'-"~i ..... " . '. . .11ItI)1., .'. .
'. I J-":;' "', • Jigu'morypt'OgrQ:m H [ N . '.'

.112' s.et. 2408 2435 (1992) and . .' '" ~ see: ew··\'orkv.U.S:
. '. i ' '. Cltanons therein)

, InN; . .' '.f' Yorlc v. US above, tho Supreme CoUrt also ruled .
• I J,. ! .. "Low: LID•..1: . . ' '" '

!.' r eve .-uoactive Waste Policy Act's I~- ti'tlel . " [' .
: . (AUf. prO\flS1on m42 USC A . "'" .202 I. . . . . .. ·-..wvn

. ,1ct seq,Ji otfenng st.es choice ofeither lCf!lI!ntilUY 0--1..: f
: --r-oe ....U"'lIlUtp 0 waste generated within their

bor~ers or re~lating according to instructions ofCoftor-l! neither of··...: h" .... Id:. '.
'~ , i . "C'--" Wille. optIons \Coubt

co~titutionaliyimposed as fi'eestJlruli..", reqUirement was •.....:d C . . • .' '. '. '. ..<. !' -~UJ.I16 ,ow... e ongress enumerated.:poWetB

·and.~nftiDged ~pon state s.overeignty 10 violation ofTenth Ainendment. -(New York 'Vs .U.S.at
..i ! .:

·24Hn and "either accepting ownership ofwaste or regulating according to Con&res~l\mitructions .' .' .

·.. th~ provision! lies outside Congress' enumerated powen and is' inconsistent with the Tenth'·
. ;. I . _ .

Am~ment" [~ew York v. U. S, at 24131
I . . . .

.! .. :But n01t' we have the same sitUation regarding persOnal wirdesSservices faciJitie. .Urid.&ti
! . .: . • .

'47~C sectiol 332(c)(7)(B)(iv) ifwe interpret resuJations baled upon "enviroririientaia'~I()f.
. : . . " .'!'" .'

':. I . .. ."

. '. ra:di~ency\emissio1l$lI to 'imply including regulations based upon the health and saA;tJ.effects .. '

.' .. ofmlioftequ~emissions. For under thi8intetpretatio~ C~ngress would be compelU--.fltatea .' ....
.., \ ,.

to mQ.<>rporate ~o its zoning laws.and proceedinsa regulations for the placenient.conJtfacdon,
. .;' . i'. '. ..' '.' .....
. and nlodificatidp ofsuch facilities, and in effect commandeering part ofthe admini~t~ of~e' '..

.. 1 .' •

.and i~~. gov~ents to carry out the will ofCongress. :

..; .yet, "C~'ituti01Jdoes not give Congress QIIthQrity to require states to.,.,pki'tfe. nO
, I' . . .. .

mattt/rhQw~rfiI/ theI-raJ interest involved.. .. [New York v. U,S. at 2410J.· .

: Moreov~r, the above consideration applies to all of47 USC section 332(¢)(7)(B), tor
", '. . . ~ '.

. i .' .

. .therem .Congre$sis compelling states and local governments to aUow the plaeemen~ of.~
..r. \. . . . . :' .

.:wirel~5 commJnication facilities with their corresponding non-ionizing f1lCliation, &ft.d.With::. .
'. neces~ity to est~blish regulatory measure$ to addreal zoning, constJuetion and otherr~

~. ! . . . .' ." . .'
·requited by law!Qfjurisdictions to be pnident inthc :«lning, placement, construction, arieJ·

-8- . . '.'.' .
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operation~ an~ related regulations ofany structure according, to the particular issues '~d risks

assOciated wifh each structure.

Therefore, just as cCrWn Low-Level Radioactive Waste Policy Act' provisionS '

,co~andeer ~tates and local jurisdictions to establish a regulatory program. such cortunandeering

being found u~constitutional, so too are 47 332(c)(7)(B) provisions unconstitutional.:
" i ' :

C.~~ Becaustf the'CommiuiolllDa,. Jastify preemption OD the buil,of 47 USC.ilctloll2.S3,

it I~olild re~IDizethat,for the above reUODI, tho .eetion i.ljkew.eb~u.cOn.dt...tiOiI.d.,
I

Sectio~ (a) states, "IN GENERAL-No state or local 51atute or regulation, or other State
I ,', " ,

or 1~ca1'legal ~equirement.may prohibit or have the effect ofprohibiting the .bility of'tinyentity to '

provide any in~erstate or intrastate telecommunications lICI'ViQe. II

Sectio, (b)inc1udes the provision that, "Nothing in this section shalllffect the;8mnty ofa'
I

i i

Stat~to impo~ on a competitively neutral basis and consistent with section2S4, requirement.

riec$suy to ..protect the public safety and welfare."

[sec."on 254 p~rtains to Universal Service]
~ ;

Sectio~ (d) provides for the Commission to preempt regulations which violate;(a}or(b).'
,"

The abt>ve implies that ifthe Commission finds State or local law, requirementri to'"PfOt~
. ' . .

, -,
the public safety and welfare" are inconsistent with the provisions for Universal Service in Section

254,::then the Commission may preempt such publiC health Uld safety regulations. ,
. . ~

; How~r~ provisions in section 254 provide for such all encompassing a;oa1s as ItQ1Wi,ty

servi~es shoulJ be available at just, reaaonable, and affordable rates," [253(b)(1), and ,i~s to

adv~ed tel~mmunications and information services Should be available in all r~gio~s 'of the

, , Natiqn." [253 ~)(2)]. These seemingly positive goals may provide a ba!is for atguing',ibat any ,

restrictions on ~Uowed levels ofradioftequency exposure will a1fcct the strength ofth~ signal'on
: . ~ . "; :

,the eDge of a sbice area, and thus adversely affect the quality of sCJVice there. Similarly~ in:
,. i '

,defense ofa 'f~t roll-out' ofhigh quality Digital TV, to proVide "quality ~ces"the Commi..mn ' '
<. i .

may;~e that! State and local zoning regulations interfere with the pace ofthe conitntctio~and .
'. ! "

90 m~st be pre~mpted.

-9-
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real.bos as ab0re.
I ,

C,4(4) By all~wing the Commission to preempt state regulations and by oompellingille

allo~ce of".ny entity to provide :my interstate or intrastate telecommuniC.lltions serVice"

,neec~8iuily r~lts in states and local jurisdictions being commandeered to establish any and aD
• I .

telecpmmuni~ons facilities in their midsts. & noted, the Supreme Court finds this ,
' . ;

co~andeerin~ of state and local administrations unconstitutional [New York v. U.S,112 S.Ct.

2408::(1992)] \

': One w~y ofinterpreting tlconsistent with section 254 (Universal SerVice)" is th.!Lt With 'the
,

pr~~ develo~ment ofsatellite communications,·the goals ofUnivcrsal Service have, ':or soon '

will be reachedl so that the condition under which 2S3(d) preemptions may apply, in t8ct are no
I

'long~t relevant; so that no Commission preemptions are in fact allowed.

C.~~:~Becaus. ~he Commission lDay justify preemption on the b••iI of 47 USC lec!tion

. 331(~)(3),~latOry treatmcnt of _obU••em,*,: Stat.·l'nelDptioa,it 'Ihould~p_

thaflor the .tiave· reasons, thb Hetio. is like-i. be unconstitutional
. .: 1 .

;

Thu~ the restriction on state authority that regulations be "consistent" with the uirivOrsat
I ' .

Sefvice sectipn II or otherwise be preempted create the same problems here as above;

C.·'(l) Therp is an inadequate separation ofpowers. Due to lack ofa clear standard ofwhat
II ". f. • .
CQRSlstent "'!'lth Section 254" allows,the COmmissioh is oiven ca......tialJy,unlint"ted· : ,ti"

" ' ~'.-..-o. a-,u preemp on,
authority, in~uding, presumably preempting public health and safety regulations:so thatsOltJ«)~ "

I . . .

can: get a be~ TV reception. Thus, there is ,an inadequllte delegation ofauthority~ and 'no' clear

s~dard fro~ Congress upon which the Commission can derive its regulations. ' .'
,: i

C.4(2) 5th AJPendment due process provisions apply for the same reaaons here as a~Ve.' The
.; ;

proyision "co+sistent with Section 254" is vaauc, providing no cleer standard fordev~IOping. '

, agency'regulations, and thus deprives persons ofrights which would have been protected. by .

pr~pted la~s~ or laws that would have been prepared .
. ',' !

·C.4~3)' For th~ same reasons as,above there can be II chilling effect oil free speech" fo~ the same "

,~ In 47 USC section 332(c)(3) it states" ' . "
,! IIno State or local govemmerit shall have any authority·to regulate the entry of ~r the r.ates, '

chMged by any\ commercial mobile service or any private mobile service, except that thii " ,

-10.
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~a~aph .nall'not prohibit a Stat ti . .... .'
mobile sef\oUces. .. e om resulating the other t ",'. .'. .
, . l . 8l'ms and condJtiolUl:ofCOA'lffta.rr.:..... ,

,. If' . ..~-&""" "ICU

.. ~jnterpret "reSUlate the . " ' ". ' .' .
; , cotty to a narrowly defin " .

.newcomers, ithen the ed economr.e r atiO!l·s,ea., ..
:. ! re appears to be no constituti rial • ' , .'\ . to

br~y int~rets "regulate the OIltry" to •.' Q p~em. Howe'Ver~ if the, C~Sl.ion . '.
arid' , ! , pertlUll to preempting zoning 1 d ' ..., . , .

:,:safetyre~Jations includ" h' ' an UJe. uspoiated h..fh ..;.: Ina t aBe due to the health and sater . .. " "
. ernissio ~ h' . YImp~OfradlOttequency

.. ~. ns, anr ot er regulations, then the saDle co . . . . ' '. .. :..., .
. .! I , . Q1titutioriaJ,probJema noted above c,oat.'

". For s~uld the CQnuniasion broadly interPret "",,".1.. ".: .,,' ,
· '. i '. . •~_te fhe entry to mean alniost any',

r~on, ana pemuts the above PreeJnpu" . " :: .:. "
. ".;: on. U\ order to speed the Implementation ~( say, .'
DI~aITV of] to preem t to· ..s..· . .:.. '.
.' ': " . P mora na, U~en the COnunission'. interpretation would 'render fbi, "

sect¥>iulncon~tutional for the same reasons a5 above, Thi " r ..
. . . : II IS, :.'C' , . .' . .

· .•5(lO> In adeqUate separation ofpowers due to improper delegation of-authoritu wj4.L.P". . .. ':
'.' I . . .r. In va,ue or .

',' 'ab~t criteria for implementing regulations, . . . .
,;' I

C.5(~) 5th am~ment due process Violations
" . /" ; , .

· C.5(~) 1st amendment free speech violatiOns .
:f l . . .

C.5(~) 10th a~endment violations, eSpecially e.ncro.c:hing up~ the tnlditional·fand usit.·zOnW& .
I". .

·8J)d ~th and .afety regul!1tions traditionaUy reaerved to ltates and local juriSdiaions~ ~ Since
., 4 • • •

332(C)(3) does' Jrot explicitly provide for preempting zoning ·and health and safety repiuiOns" .. '

.. viol~ bothT¢A section 601( e)(t) and historical precedcntrequiring such explicit~. •.'
. : " .. .

". . I. '. '..,..

LikeWise the vic\»lations in New York v, US 112 S.Ct. 2408 (1992)~bed above ali~' oocur, .
·' .Also,a~ other sections of47 USC lSI et seq, that maybe interpreted by ihe Clmtimisaioa: .' '.

..as giVing it aut~rity to preempt state and local :lOfting, land use, and health and safetytesw~ons.
• . , I . . ~ .

'.' i
are Uli~onstituti9nal .

., I

· '.. MOrCovhr, it' should be noted thafthe Commission bas actueUy made the above·
.; I

.' ini+tions ~fsections 253 and 332(c)(3) in proposing t~preempt state and ·loC.lj~ietiOn

laws:(s~ pUbli9notice FCC 97-264 and FCC 97-182
· .. i . :

C.6. :~he Co.."'....Otl exceeded ,~ atatutoty ••chor19>b)tn'ljeeti... tlacreq....t.o(.th•.Atl-

·Hoc!ssodatio~ that it put ia the CODlIDItsio.'1 ttudUddaat RpoIU..... (toni its radliti.
··be il~t'ulo~ as reasonably adaievable", ("ALABA")~ As noted by the Ad-Hoc .

.;: !
,

',:

'-



" I ,

AisociationJ this is essentially the directive ofthe National Institut f 0 ,.,,' ,,'
.' ' i , e 0 ccupatJonaJS~ and '

Health to th~Commission in its letter ofJanuary to 1994 [ Ad 'U..:_ D I ; , " ,
' • , see -J..I..V" ~ep YCOmments of-Oct-

8 '1996 ~ 9 '
,: Pig:, and see Ex parte comments dated June 10, 1997, page 38-411- But'moreover

C~ngreSS aJsr requires it of the Commissionstatins, , •

''In,a~/ cirCllmstancf1s, except in case ofradio cmnmunicatio". ",_ /a. •
,; , '... or SIgna", Fe . fing to

ve~/s,in di1,ess. all radio stations, including those,ownedandoperated by lire'~ted StOres,
shall use the minimum ainount o~ . ' " '

,;'! ' pawu necessary to carry out the communication desired'" [47
,USC Section ~24l .

, InClus~on of this statute, which is essentially the same as the Ad.Hoc ALARA:inthe

CO~issionls !rules will give appropriate direction to Btatesand local jurisdictions to s.eeJcways

reg~din8. ptaeJrment, appropriate transmitters, and other criteria to achieve the objectives orthe "

,Conp-essional!statute. NIOSH, and the Ad-Hoc Assoaatio1t ALARA request. This \llIiJJ.provide

addt!ional m~s for those who are at risk to becoming electrically injured to ,seek. reli4'f
' , '

ConClusion: \Because oftbe above, the Commission should reverse its decision concerning its'

,auth~rity to,pr~mpt the operations ofpersoQ81 wireless semce facilities or that ofother radio
I ' , ',

facil'ies. It 5hpuld also report that it does 'not have the authority to preempt the heal~h artd Sifety ,

, regutations of~tes and local jurisdictions pertaining to the placement,. constructio~' : ,
. I . .

moditlcation, dr operationof a.ny of its radio facilities, as to do so would either exceed the

,CCllninission's ~tatutory authority or would result in the statute being interpreted as ,
; !

,uncoristitutiona1. It also should adopt tbe "as low as reasonably achievable'· standardWlUch is
. ,i 1 . .

esscrlually alre~y statute [47 USC section 324]. In this way those in the p~pulation at. ~pedaUy
1 ; •

lugh risk ofbeihg electrically injured due to Conunission licensed facilities may find reijefby
• , I .
.' ~

"seeking protec~ve regulations that states orlocai jurisdictions may enact.

Ity ~milcd.
dated: December 3, 1997

,Philip G. O'R~IY
'6321: 5bt Sou.h
Seattle, WA 9fh 18
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Exhibi~ IUUBtrttUlg the chinms effect 47 USC Section 332(c)(1)(B)(iv) has, on free:'PecCh ""

.:. ii ." ,

E;ihibit is th. dismissal ofan appeal to hear dilWssion on the 'environmental ~aetI.;of ..& "" "
pr.,posed pe(sonal wireless services facility~ Prior to th~··cnactIIlent of47USC.s~
3J:~(c)(7)(BXiv).. this appeal would automatically...by risht,h8ve been hCard." "
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BEFORE THE IlEAJUNG :EXAMINER
CITY OF SEATTLE

In the Mjilter of the Appeal of
;

RAINIER, VALLEY ASSOCIATION
FOR SA~WlREI.ESS TECHNOLOGY

,110m a dqcision of the D1.feCtort

Departmcint of Construction and
:Land Use

Hearing Examiner' File No.:
MUP.J6.03I (CU. W)

CouncJ ,Pile No.
eF 301494

DCLU File No.
9603541

ORDER OF DISMISSAL

This ma~r invol~es property located at 4213 South Orcas Street. Under application
9603~42, ~ applicant (the Walter Group) proposed the construction on the property of
a minor ~mmunicati.on utility consisting of 12 panel type antennae. On OCtober 10,
1996, DqLu published notice of its decision, in which it recommended that 'the
required qouncil Conditional'Use be panted, and in which it mtered a Deteiminalion
of Non-significance (DNS). The effect of a DNS is to relieve the applicant of the nCed
to prepare an Environmental Impact Statement (FlS).

I

On Octobcf 24, 1996 David FichteDbelg filed aD appeal Oft behalf of the Rainier Valley
Associati~ for Safe Wireless Techno!o&y, cballa1&in& the fail~ of DCLU to req~
an' ElS. 'That appeal was based on the llOSsilJle e'1v1tnr111e"1~1 impar.tJofth~
r",doireq,~ncy radiation tilat would be associated with the proposed facility.

On OCtobet 31, 1996, the applicant (the Walter Group) tiled a motion with theHearlng
Examiner ~king dismissal of the appellant's SE.lJA appeal. In this motion, the
applicant aqued that the federal government had preemp~~ the ability of Stale or local
gOvernment to regulate wireless service facilities on the basis of the environmental
effects of radio frequency emissions.

, ,

Ar~%lOIlse:to the applicant's motion was filed by the appellant OIl November 12, 1996.
In, that p...spit"nse, the appellant conteatcd whctbet the federal &"Vemment,had, iDdeed,
pmP.m.{Jted local control over question& of radio frequency e~·issions. The appellant
alSo art;uf'.d ithat even if there was ~ptionJ an BIS shOllld s~m be prepared. '



As to th~ tint issue, the Telecommunications Act of 1996 added the following
parqraph (iv) to 47 USC sec. 3.32(c);

No! State or local government or instrumentality thereof may regulate the
plaCement, constroetion, and modification of personal wireless service
facilities on the basis of the environmental effects of radio frequency
emissions to the extent that such facilities comply with the (Federal
Coblmunication] Commission's regulations concemingsuch emissions.

In August: of 1996, the FCC issued its ·Guidelincs for Evaluating the Environmental
Effects of Radiofrequency Radiation [ET Docket No 93..62 (FCC 96-326)]. That order
!dopte<l ~1rimllm PmJ'is!'ible Exposure (MPE) stand2rds•.

The proposed facility complies'with the FCC's MPE standanU. Aceordinaly, the City
of Seattle b preempted from regulating the proposed minor communications utility on
the basis~ the environmental impacts of its radio frequency emissions.

The secon~ issue then is whether, in the .face of this preemption, the Hearing Examiner
retains,thejability to require an EIS in this case. The answer to that question is "no"•

SMC 25.d5.34O(A) provides that a DNS is appropriate when the responsible offidal
detenni. that "there will be no probable significant environmental impactS from a
proposal. ~ . II SMC 25.05.400 sets forth the purpose of an E1S; Paragtaph B' provides
that an sis "shall inform decisionrnabrll and the public of reasonable alternatives,
iflciuding !mitigation measures, that would avoid or minimize advene inipactS or
enhance eIlvironmental quality. II

The appellant I s appeal is based entirely on the possible environmental effects of RF
ramation. :Therefore, to reverse the Department in this case, the Examiner would have
to determ~c that environmental impacts of RF radiation, the very thing over which the
f;ity has :no jurisdiction, creates a ·probable signifi('~nt. er!vlnmmentaJ: ~ i'm.ra..~~ "
'Moreover,: because the City is preempted from regulating the proposed facility on the
basis of thC environmental impacts of RF Iadiation, any EIS prepared to explore those
impacts ~d not be used to regulate or mitigate whatever adverse impacts were
revealed. lThis would be an absurd result.

;

This is no~ to suggest that the construction of a minor communications utiij.ty could
never req~re the preparation of an EIS. Such a requirement could still be appropriate
when oth~ impactS of the placement of the utility. such as construction related: impacts,
view imP$:ts from protected City viewpoints, etc. were at issue~ However, such
~ncems ~ere not raised by this appeal.



. -
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On the bF&sis of the above, this appeal from the Determination of Non-siipificance
entered by DCLU in this casc should be, and hereby is, DISMISSED. The public hearing
on November 26, 1996 will be limited to testimony and evidence teprding the
:proposal'a compliance with the requilenats for a council conditional UIe. .

,
. ! I f~

'Entered ~s 4 -day of November, 1996.

~c?~
Guy Eo~, Deputy Hearing Bumincr
()ffic., of HIlIIring.Exa·miner· ... .
Room 1320 AJasb Buildml
618 5ecood Avenue
Seattle, WA 98104
(206) 684-0S21
(206) 68S-0536 (FAX)
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