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it
Summary

The (:Sommission should reverse its decision concerning its authority to -preethpt- the
operatlons oﬂ personal wnreless service facilities or that of other radio facilities. It should also
repo:t that it docs not have the authority to preempt the health and safety rcgulanons of states and
local Junsxdlctlons pertaining to the placement, construction, modification, or operatwn of any of |
its radto faclhtnes as to do so would either exceed the Commission's statutory wthonty or would - ’
resqlt in the sgamte being interpreted as unconstitutional. It also should adopt the “aglowas
reéédnably aci\ievable" standard which js essentially already statute {47 USC section 324]. In this .
way those in the population at especially high risk of being electrically injured due to Comxm;sxon ..
hcenscd facnlmcs may find relief by seeking protective regulations that states or local jlmsdxcuons -

may enact. '
|
i
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1 ~ Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554
In the Matter of

Complamt of | Discrimination on the Basls i
of H .

Handicap F iléd by the Cellular Phone ; o;f.:c:g pee qurd‘];'f‘t"r ,

Taskforce 0n|February 2, 1997 ) Managing Director

ET-Docket No. 93-62-

Gutdelmes fo:‘ Evaluatmg the Environmental

)
)
Efchts of Radloﬁ'equency Radiation ;

l

To: The- Secrétary and to the Commission:

E_x Parte Comments Supporting Appeal of Cellular Phone Taskforce.
: per Comphmt of Discrimination of February 2,1997

' The followmg comments are in support of the Appeal of the Cellular Phom: Taskforce '
" Appeal“) subtmtted October 6, 1997, to the Secretary, Foderal Communications Commmxon,
' 1919 M Street NW Room 222, Washington, D.C. 20554, and pertaining to a Complnnt of 3
D:scnmmanon ("Complamt") filed February 2, 1997 with the Handicapped Coordmatnt. Oﬁce of_ ik
Managmg Dlrcbtor Federal Communications Commission, 1919 M Street NW, Room 852 B
Waahmgmn, D C 20554, and in accordance with 47 CFR 1.1870. :
" Subssquenty, ina letter ofuly 14, 1997, Mr. Richard M. Srmith reported that 8 response
" to the above cognplamt would be addressed in a, then, forthcoming decision, subsequently | |
‘ repmted as the COmnnssmns Second Memorandum Opinion and Order("2nd MO&O") A.doptedv :
and Rclcasod Apgust 25, 1997, with public notice in the Federal Register on September 12, 1997
- at62 ‘FR47960 .
An uppéal was subm:tted on Qctober 6, 1997 pertaining to the Commission's demal ofthe -
, rcheﬂsought in %the above complaint, such appeal being made in accordance with 47 CFR
Li8Tom). | | |



Rgpon and Order in ET-Docket 93-62 as be:ng

. w¢rd adopl}ed it is expected the Cellular Phone
F ederal Regi.wer @ 61 FR41006",
i ) Tlle
the: phrase ‘

“adopted" opn August 6, 1996 Instead of dle
Taskforee likely mtended reported in the

p graph of the Cellular Phone Taskforce appeul of Octobcr 6 1997 lndudes3 >

o by vzrtue of the Radiofregquency Safery Gwdellms adopted by the Commis.mm on'.
August 6, 199‘7 "

Instead of the above phrase, it is expected the Cellular Phone Taakfbme hkely}mwnded to | -
state :
o "by virkue of the Guidelines for Evaluaung the E)mronmental mects qf Rackpﬁequemy 3
Raa?aaon as ﬁnalrzed in the Commission’s Second Memorandum Opinion and. Order adopmd

: August 25, 1 997 with public notice in the Federal Reg:ster on September 12, 1997 at 62
| FR47690 "

Insofar as thc Commission seems set on a course to maintain the cxposure leveis it has -
‘.recommended in order for handicapped persons who are subject to being electrically :mumd by
; exposure levels\as describe in the Complaint, it will be important to be able to seek relief from - »

State and local junsdlctlons by means of health and safety, land use, zoning, and other :eguluhons o
pertmmg to thL placement, oonstmctmn, modnﬁcatlon and operation of mho facxht:es hcemed by : |
. the Commxsmon ©o .
' To avonél unnecessary confusion, delays, or unlawful assernon of the Comm:ssmns
. authoﬂty whxchns exceeds its delegated: nuthonty or whlch is'based upon unconsmutaond A
| statutcs, the Comrmssmn should provide some relief to the Cellular Phone Taskforce by clanﬁrmg :
that States and local Junsdncuons may ragulxte by means of health and safety, land use, zonmg and .
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other regulati%ms pertaining to the placement, construction, rﬁodiﬁcatibn and operation of radio |
| faéilities licen;ed by the Commission, including those regulations which are made on :the basis of
- the: health and safoty impacts of radiofrequency emissions from radio fucilities licensed by the
‘Commxssnon In this way, the relief sought by the Cellular Phone Taskﬁ'oce and whwh may not be |
' oﬂ'ered by the' Commijssion, may be sought from' each of the several States and their local

Jungdxctlons '

To fecogmze *he above, the Commission should consider the followmg

C. l No authbnty to preempt heaith and safety regulations of personal wirelul servim :

opexations. o
© The Ad-Hoc Association of Parties Concerned About the Federal Conuﬂumcahons S
| 'Con{m;ssmn thxofrequency Health and Safety Rules ("Ad-Hoc Association) in its Pctttwn for

, }Reconstderathn dated Seat. 6, 1996, requcated the Commission clarify that local junsdlcuons can ‘.
regulate the momtormg of personal wireless service facilities, even when the Commission does not
require it [Ad-Hoc Association Petition at 8,9]. Also, David F:chtenberg commented on the
request of Amgntech that the Commission also preempt State and local ]UﬂSdlctlon reguhtxon of
the o,peranon qf personal wireless services facilities. [ Ameritech Mobile Commumcattons Inc

Petntion for Rebons:derauon of Sep.. 1996, pages 9-10]. In the its comments to the request of

| Amentech fomses explicitly on the issue of regulation of opernuon which pertain to pubhc health o |

and safety. and in particular to regulating radiofrequency exposure limits, and stated,
. "Congwss was aware that many states and local jurisdictions had at the time of the Act
| (TCA) and prwr 10 it set established radio frequency exposure limits which affected the
operatlons of telecommumcanons Jacilities, and yet, after considering the concerns and efforts
of partres to rhe proceeding, Congress chase to exclude ‘operation’ from the preemptdd ltst of
S funcnan, leav:)(«g matters in thzs area as they were." [David Fichtenberg Comments Oct 8, 1996
pagc 1



l
Thus by denying the requests of the Ad-Hoc Association and Fichtenberg, the
- Comm:ssnor* has clearly asserted that it can preempt health and safety regulatnons based upon thc |
health and sdfety lmpacts of radiofrequency emissions of its facilities |

Howbver the Commission does not have the authority under 47 U S C. 332(c)(7)(B(w)- :

(v) to preempt State and local jurisdiction regulations based upon hcalth and. sufety \mpacts of the "
etfects of radiofrequency emissions from the Commission's personal wircless services facilities.
The Comrmsslon states that it finds this claim "illogical and absurd"; yet this claiim orﬂy indicates

_ that Congress chose that all regulation of operations of personal wireless service facthtles,

. whether or ndt based upon the “environmental cffects’ of radlofreqency emissions, should be

. subject to revtew by the coust of competent jurisdiction, and not by the Comrmsmon, as provided -
for by Congress in 47 US.C. 332(CX7(B). It is unclear 1o the Celluiar Phone Taskforse of what
| basxs the Commsssnon finds this provision by Congress “dlogwal or absurd," {2nd MN&O para.
89] md in uny-case the Commission must not exceed its statutory authority whether the balance |
and « comprormse of Congress seems reasonable or not. Moreover to clmm that certam remarks in
the Conferencc report of the Telecommunications Act of 1996, Pub, Law. 104-104 ("TCA"){H
Rep No. 104-458 94th Cong 2nd Sess, 208-209 (1996)] imply the Commission may preempt
voperatlons, leIe not expressly stating 8o, is contrary to statute which states that, L
. ~ "This Act and the amendments made by this Act shall not be construed to madijy impa:r,
ar supersede Federal State, or local law unless expressly so provided in such Act or o
amendments ,[TCA, Section 601(c)(1)]
| _ Accoréingly, the above statute, TCA, Sectlon 601(c)(1) explicitly prohlblts the
| _ Comgmission frbm preempting "operation” on the basis of an implication. ‘Moreover, such |
: 1mphcatlon is mappmpnate since the Senate/House Joint Conference explicitly remuvnd all
reference to o*)eratc“ and "operation” from the House version, HR. 1555 of the TCA
C 2 ‘The Commnssnou has no authority to preempt State or local 3urm¢hct|o ngulmon or ;
| “the placemem!, construction, modification, or operatnon of pemml wireless- lervicel |
facllitues on the basis of potentlul heslth and safety cffects of radiofrequency euumou fmm. :
| suchi t‘acllltnw.i | .

:4.



The "mvironmental effects" referred to in 47 SC Section 33-2(§)(7)(B)(iv) ai-e We and
do not exphtxtly indicate that Congress intends that health and safety regulaoons of States and
loca] junsdwnons may be preempted.

, the couns_ tend to give greater deference to reguhition that is u'admmally
patoclual, ie 'health and safety measures [seo Inlandboatmen's Union of the Pacific v. Dcplrtmcnt :
of Transportatuon 119 Wn2d 697, 703; 836 p. 2d 823 829 (1992); Bravman V. Baxter Healthcare
| Corp B42 F. sppp 747,753 (SDN.Y. 1994), .

! Rather the Commission must understand that the "environmental effects” referred toin 47
33 2(-?;)(7)(3)('};) only pertain to those 'environmental effects’ about which the Co:mmmon has |
expemse ie. the effects of radiofrequency of a certain power to interfére thh broadcasts from

other facllltles '

: ' For exumple the courts have rulcd '

. "the FGC does not have the responsibifity for publlc safety with regard to ceIIuIar

. telephones as '?9 responsibilities lie in regulating frequency standards. . -Accordingly, since
Congress has not empowered the FCC to regulate cellular telephones with regard to health
effects and pubylic safety, it has not regulated so pervasively as to preclude state actton onthat -
subjéct.” [VerH v. Motorola, Inc. et al 672 N.E. 2nd (Tll. App 1 Dist 1996).]

Furthermore in the TCA section 253 on "Barriers to Entry", Congress further estubhlhes .
that States ma)d regulate any radio facilities "fo protect the public safety andwe!fare " [47 u. S$.C |
secuon 253(!))]| even when it may effect the ability of companies to prowde telecon_:momowons
serviges S
_ * Therefore, the Commission erroneously implies that regulations based upon
“cnviir.oouwntal effects" includes public health and safety rcgﬁhtions based upon potenfial'public‘ :
' healtk and safety effects of radiofrequency emissions from any of the Commission's hmud radio -

facilmes Indced gince to preempt health and safety regulations the Commission must :mply mch_» a
preemptxon as included in regulations based upon the “environmenta! effects” of rad!oﬂequoocy .

-5-
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emxssxons, ;he Commission js vnolatmg statute,

Apreemptlon*of State or local law by implicati

- "3;-"'.‘“0“’ s‘:’“iﬁ““)? rate or entry regulation, it mﬁnﬂxmmw conmméi State and local e . :

such services" i

regulatlon ot‘the 'terms and conditions of including t‘amlmes sntmg xuuea such ls

. zomng and stnted as follows,

Y (27 l?!t intent of the Cormmttee that the States shﬂ would
and condmons of th

. onlyiand not meant to preclude other matters generally understaod to fall under ‘terms and -
- ‘conditions' * HR. Rep. No. 111; 103rd Cong,, st Sess. 261'(1993) [emphasis added]; [noted by
Congerned Cof unmes and Organizations ("CCO") in its Sep.. 10, 1997. Comments in Doc.ket
DA 96—2140 Ing to pubhc notice FCC 97-264. - o

C. 3 For the Commmwn to mnmtam that the reference in 47 USC 332(:)(7)(3)(iv) to |
- reguhtlons babad upon "environmental effects” of radiofrequency includu reguhaom of :
' .healtah and saﬁety regulatwns would render the statute unconltitunonal. and in. any wc, S
: there are reasdns to find all of the 47 USC. (c)(7)(B)(i) to (v) unconmtutional '

' Thls is because "

: ‘, C. 3(1) Separalien of Powers provisions would not followed in 47 USC 332(0)(7)(13)(w)

| provxdmg preemptnon authonty to tho FCC. The checks and balances structure of the

e Consntunon requncs Congress to put forth a proper criteria when delegating authonty ’co an

. executwe agcnqy Yet the aforementioned statute prowdes no criteria to the. Commmmn, but

8 only states that whatevcr regulations based on the environmental eﬁ’ects the Commxsslun may )
make. these may not be. precmpted It may also be argued that a proper delegauon of mthunty

E . requmas the agepcy being given preemption authority 1o have expemsc inthe ﬁeld belng
‘ preenﬁpted yet {he FCC does not have a:pcrhse in health and safety matters and has

acknowledged t}ns {e.g. see FCC 96-326 at pm zs]

-6-



o ) 'has told the FCC that allowed hmms ‘can cause in}wy or déath" due to
| mterfermce v«hth medical devices, [see FDA fetter of July 17, 1997 from E. Jncobson .to R Smlth,

B Chlef of the CpmmlSSIOn s Office of Enginearing and Tecimology] persons _bcmg .put.at, mch r!sk .

- are, also huvmg their 5th amendment rights vxolated | B DR ..

] CJ(B) The Fi u'st Amendment free. speech rights are v:oluted insofar as by pruemptmglmd use

; '-‘declmons M upon the heaith and safety effects of radloﬁ'equency ennssions t.here ns [} chdlkg
- ;cﬁ‘ea or attcnipt to regulate the content of speech on allmeg public comment of its eoncmts on

- " ) 'thls issue dunnp land use hearings and related proceedings. For example, in Seattle Wuhmgtom,
a hearmg oﬂich dismissed an appeal by a local ne:ghborhood association requesting

: B recons:defahod of & decision that the installation of 2 personal wircless services fwihtywdl resun
‘in "m pfobablc’ stgmﬁcnnt environmental impacts."; : the dmmsnal was buod upon 47 IiISC |
. Secﬂen 332(c)d7)(3)@v) [see dismissal of Appeal of the Rumer Valley Assotiation m s;ﬁe
-Wnrelus Technblogy in Appendix to this Comment] ‘This lack of cven allowing : an oppbmmny |
E fm pubhc comment on the health and safety impacts of a Commlssmn facility is an emmmle of the
chdhrngeﬁ‘ecttﬁxsmmhasonﬁecspeecb - s
o C.3(4) The IOtK Amendment, which the Supreme Court has recently given greaterwaght [ue N
New York vs. W 8. 112 S.Ct.2408 ( 1992)] resetves to the States the traditional role of:land uae |
zomng and othqr regulations, especudly for health and safety conmderatmns : ' }, o
y Monéovcr the §upreme Court has held, , ' _
_ ' 5 "States ¢re not merée polwcal .tubdM.mms of the United States. State gomnmms are
: netther regwm) offices nor administrative agenctes of dle Federal Govemmem ‘The: pom!am R
acafpzed by sta(e ojf icials appear nowhere on the Federal G«wemments mosr detmled o : | ‘ ;i

.



szoIabIe .soveretgng:’ [The Federalist Ny, 39. p.
oﬂler limits| ‘of that Sovereignty may be, one thing

compel the States 10 enact or administer 4 Jederal

245, C Rossiter ed 1961)] Whm’ewer' ‘
I3 clear: The Fedepal GoVemmmmay not :

al regulaory program, ” [see )
.IIQSCt 2408 2435 (1992), andcltatlonsther ein) [ @Yorkv U

In qu York v. US above, the Supwne Court also ruled,

"L w‘.- ’
0 Level Radioactive Waste Policy Act's ‘tako tntle‘ provision [in 42 U §. C A secuon .

| constntuuonally xmposed as freestanding requirement, was outside Congress enumerated powers . |

 and mﬁmged lhpon state sovermgnty in violation of Tenth Amendmem [New York Vs U.S at

.24 l@] and "clther accepting ownership of waste or regulating according to Congress mstrucuons: o
. t}w prov:sxonl lies outside Congress’ enumerated powers and is mconsxstent thh the Tenth |
.Amendment" [New York v. U.S. at 2413}

- But now we have the same situation regardmg persoml wireless services famhtucl unzier

i 47 USC secuoﬁ 332(c)(7XB)(iv) if we interpret regulations based upon envxronmental eﬁ’octs of:
- radloﬁtquency] emissions” to imply inchiding regulauons based upon the health and uﬁuty effectn SR
of radmfrequeﬂ\cy emissions. For under thisi interpretation Congress would be compelling atates Lo

to mqorpomte 1hto its Zoning laws and proceedmgs regulations for the placement, comltmctwn,

~and modlﬁcanqn of such faclhtles and in effect commandeumg part of the adm;mstramm of state | A

~and lacal govcrhrnents to carry out the will of Congress. |

1 Yet "Cbnsmuaon does not give Congress auﬂlomy to require states fo. regulal’e no -
matter haw poul'erful the federal interest involved...” [New Yotk v. U.S. at 2410) .
_ Moreovbr the above consideration applies to all of 47 USC section 332(c)(7)(B), for
o therem Congreas is compelling states and 1ocal goverhments to-allow the placement ofperwml : : ;j g

cleas commdmcatlon facilities with their oom'.spondmg non-ionizing radiation, and w:th the

- necesmy to estabhsh regulatory measures to addrcu zonmg, construction and other regdmom o | .

requlted by law! of Junsdlct:ons to be pmdent in the mmng, placement, constmctxon, Iﬂd

|
1
l

8



opération-, and related regulations of any structure according to the particular issues and risks
ass_;oiloiated wiz;h each structure. '
" Thereifore just as certain Low-Level Radioactive Waste Policy Act provinioni ' _
_ commandeer states and focal jurisdictions to establish a regulatory program, such codemg |
bemg found unconstltunonal sa too are 47 332(c)(7)(B) pravisions unconstitutional.:
- C. 4; Because the Commission may justify preemption on the basis of 47 USC ucti‘o'u 253,
it should recdgmze that for the above reasons, this section is likewise be: unconmtutlonll.
Sectlon (a) states, "IN GENERAL-No state or local statute or regulatlon, or other State
or lqcal legal nequarement may prohibit or have the effect of prohlbmng the ability of any entlty to .
,prowde any mterstate or intrastate telecommunications service." .
Secuon (b) includes the provision that, "Nothing in this section shall aﬂ'ect the: ahlhty of a
State to 1mpo§e, ona competitively neutral basis and consistent with section 254, requxrements :
necessary to. protect the public safety and welfare"
[secuon 254 pértams to Universal Service]
| Secuori (d) provides for the Commission to preempt regulations wluch vnolnte (a) or (b).

- The abpve implies that if the Commission finds State or local law rcqunrements to: "protect
the pubhc safety and welfare" are inconsistent with the provisions for Universal Semoe m Sectmn
254 thcn the Comm:ssxon may preempt such public health and safety regulations.

| Howevcr, provisions in section 254 provide for such all encompassing goals as "Quahty

services should be available at just, reasonable, and affordable rates," [253(b)(1), and "access to

advanced telccbnunumcatmns and information services should be available in all regnons of the

- Nanon " [253 (b)(2)] These seemingly positive goals may prtmde a basis for argumg thnt my

‘ restmtlons on nllowed levels of rndloﬁ'cquency exposure will aﬁ‘ect the strength of the 8i

the edge ofa servnce arca, and thus adversely affect the quality of service there. Su'mlarly, |

: defmsc ofa 'fast roll-out' of high quality Digital TV, to provide "quality services" the Commusmn : "
may: m-gue thatn State and local zoning regulatlons interfere with the pace of the constructlon, md -

80 mpst be pregmpted.



Thus the restnctnon ou state authority that regulations be cons:stmt" with the Umversal

Scrwce sectmn " or otherwise be preempted create the same problems here as above

C.4(l) Therp 18 an inadequate separation of powers. Duye to lack of a clear standnrd of what

conststent wnh Section 254" allows, ‘the Commission ig given cssentially. unlmnted preemptlon

authonty méudmg, presumably preempting public health and safety regulations so that somcone -

canget a better v reception. Thus, there is.an inadequate delegation of authonty, and'no clear
standm'd ﬁ'om Congress upon which the Commission can derive itg regulations. |

| C. 4(2) Sth Amendment due process prowsnons apply for the same reasons liere.as above The
prowsnon "coq:sastcnt with Section 254" is vague, providing no clear standard for- developmg

- agency regulapons and thus deprives persons of rights which would have been protected by
preempted laws or laws that would have been prepared .

C. 4(3) For the same reasons as above there can be a chilling effect on free speech, for the same |

reastms as abOVe

C. 4(4) By a110wmg the Commission to preempt state regulations and by compellmg the

. allowance of "any entity to provide any interstate or intrastate telecommunications semoe

.nccessanly resmts in states and local jurisdictions being conmndeered to establish any and all
telecommumcd,nons facilities in their midsts. As noted, the Supreme Court finds this _‘ :
commandeerlng of state and local administrations unconstitutional [New York v. U. S. i 12 S.Ct.

- 2408 (1992)] | -

| : One wdy of interpreting "consistent with section 254 (Umversal Service)" is that with the.
presém developmem of satellite commumcanons,'the goals of Umvcrsnl Service have, or soon
will be reached‘ so that the condition under which 253(d) preemptions may apply, in fact are no
longer relevant, s0 that no Commission preemptions are in fact allowed.

C. Because the Commission may justify preemptlon on the basis of 47 USC sectlon :

o 332(e)(3), Regnlatory treatment of mobile services: State Preemption, it should remgum o

that. for the aane reasons, this section is Ilkewlle be unconstitutional.

o In47 USC section 332(c)(3) it states,
~ ¢ "mo Stae or local government shall have any authonty to regulate the entry of or the ram
charged by any, ' commercial mobile service or any private mobile service, except that this - -

-10-
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par agraph ihall no

mob ile SeM(:es r t prohibit a Stase from regulating

the other terms Md"condiﬁonsé'of mmgrc e ',',: |.
If " ’ ' : o ' |
“’P interpret regulate the entty” 1o g pary |

newcomers 0wly

'“’e" there appears

. Digi i ' e

: gng;al TV, arnjto preempt_ moratoria, then the Commission's. interpretation would render thm :
vsectmn unconsmutxonal for the samc reasons as above. This is. '

- C 5{1) In adeqhate separaum of powers due to improper delcgataon of authonty, thhvague of iR

absent cntena for implementing regulanons B

G 5(2) 5th amdndment due process violations

T C.5(3) st amendment free speech vxolatmns ' o ) S
-G 5(4) 10th amendment violations, especmlly encroaching upon the tmdmonnl land use zomng,
-and health and iafety regulatmn& tmimonally merved to states and local junsdumons Smce ; N

3 332(@)(3) does hot explicitly provide for preunptmg zoning and health and safety reguhanous

- vxolates both TCA section 601( c)(1) and hxstomal precedent reqmrmg such exphcn p;eempnon
‘ Likewlse the vx¢lahons in New York v. US-1128 Ct 2408 (1992) described above alle occur

Also anb/ other sections of 47 USC 151 et seq. that may be mterpreted by the Cmmmwm kS B
" a8 gwmg it authonty to preompt state and local zoning, land use, and health and safoty rcgulmons o

o . are unconsntutlbnal

‘ Morcovcr it should be noted that the Commission has uctually made the above
mterprctmons qf sections 253 and 332(c)(3) in proposing to preempt stae and locai Junsdlctson o

o laws {see pubhd notice FCC 97-264 and FCC 97-182

- C.6. 'l‘he Cominlulon exceeded its statutory authonty by rejecting the - roqnut of the Agd-
-~ Hoc Assocutmn that it put in the Commlmon't mudnrd that exposures from its facilities

"lqept an loﬁ as reasonably achievable”, ("ALARA") As noted by the Ad-Hoc
a1 '



Assomatlom this is essentially the directive of the Nationa Insutute of Occupatxonal Sat‘ety and

Health to the Commission in its letter of Tanuary 10, 1994 [see Ad-Hoc Reply comments of Oct

8, 1996 page 9, and see Ex parte comments dated June 10, 1997, page 38-41]. But.moreover

Congrass alsb requires it of the Commission Stating,

“In. all circumstances, except in case of radio comumcanons or signals relatmg 1o

ve.s:s‘els in dzs(ress all radio stations, including those owned and operated by the Umted States

shall use the #mmmum amount of power Rhecessary to carry out the communicati

ondeszred [47 |
USC Section 924]

Inclusnon of this statute, which is essentially the same as the Ad-Hoc ALARA in the
Commnssxon s rules will give appropriate direction to states and local jurisdictions to seek way§
rcgafdmg lee'“em appropriate transmitters, and other criteria to achieve the objectwes of the
: Congresslonallstatutc NIOSH, and the Ad-Hoc Association ALARA request. This will provide
' addlttonal mcans for those who are at rigk to becoming electncally injured to seck relief. '
Con'él‘usion éBecause of the abové the Commission should reverse its decision concerning its
'authonty to preempt the operations of personal wireless service facilities or that of other radio
facxlmes It should 2lso report that it does not have the authority to preempt the health and safety -
: regulatnons of o states and local jurisdictions pertaining to the placement, oonstmctmn, |
modnﬁca’uon, or operation of any of its radio facilities, as to do so would either cxceexi the
| Com;mssnon s .*,tatutory authority or would result in the statute being interpreted as |
- uncdi\gﬁtuﬁon;l' It also should adopt the "as low as reasonably achievable” standard’\i'rﬁich is
essentlally alretdy statute (47 USC section 324). In this way those in the populatlon at upecmlly '
v‘ hngh nsk of bexhg electrically injured due to Commission licensed facilities may find rehef by -

. seckmg protecixve regulations that states or local ;umdnctxons may enact.

Respec ly 5‘*’2’“ Py

5 okl - dated: December 3, 1997

Philip G. O'Reilly
6321: 51st South
Seattle, WA 98118

-12-



 Exhibit Tlustrating the chilling effoct 47 USC Section 332(c)7)(B)(iv) has on free speach

: E)ﬁhlblt is the dismissal of an appea! to hear discussion on the: environmental nnpacts of [

, prbposed petmnal wireless services facility. Prior to the enactment of 47 USC" Sectnon
- 332(0)(7)(Bj(xv) this appeal would automatically, by right, have been heard.



BEFORE THE HEARING EXAMINER

CITY OF SEATTLE
In the Matter of the Appeal of
L Hearing Examiner File No.:
RAINIER VALLEY ASSOCIATION - - » MUP-96-038 (CU, W)
FOR SAFE WIRELESS TECHNOLOGY
- froma dé;cision of the Director, Council File No.
Department of Construction and CF 301494
Land Use
‘ ‘ DCLU File No.
9603542

ORDER OF DISMISSAL

This mattér involves property located at 4213 South Orcas Street. Under application

9603542, the applicant (the Walter Group) proposed the construction on the property of

& minor communication utility consisting of 12 pane} type antennae. On October 10,
1996, DCLU published notice of its decision, in which it recommended that the
required Council Conditional Use be granted, and in which it entered a Determination
of Non-significance (DNS). The effect of a DNS is to relieve the applicant of the need
to prepare an Environmental Impact Statement (EIS).

On October 24, 1996 David Fichtenberg filed an appeal on behalf of the Rainier Valley
Association for Safe Wireless Technology, challenging the failure of DCLU to require
an EIS. 'That appeal was based on the possible envirnrment2] impacts of the
raciofreqency radiation that would be associated with the proposed facility.

On October 31, 1996, the applicant (the Walter Group) filed a motion with the Hearing
Examiner seeking dismissal of the appellant's SEPA appeal. In this motion, the
applicant argued that the federal government had preempiad the ability of State or local
govemnment to regulate wireless service facilities on the basis of the environmental
effects of radio frequency emissions,

A 1esponse to the applicant’s motion was filed by the appellant on November 12, 1996.
In that respense, the appellant contested whether the federal government had, indeed,
preempted local control over questions of radio frequency ex-ssions. The appellant
also argued;that even if there was preemption, an EIS shouvld 5231 be prepared. -
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As to the first issue, the Telecommunications Act of 1996 added the following
paragraph (iv) to 47 USC sec. 332(c):

No! State or local government or instrumentality thereof may regulate the
placement, construction, and modification of personal wireless service
facilities on the basis of the environmental effects of radio frequency
emissions to the extent that such facilities comply with the [Federal
Communication] Commission's regulations concerning such emissions.

In August of 1996, the FCC issued its “Guidelines for Bvaluating the Environmental
Effects of Radiofrequency Radiation [ET Docket No 93-62 (FCC 96-326)]. That order
adopted lwanmvm Penmiseible Exposure (MPE) standards. - :

The pmpaised facility complies with the FCC's MPE standards. Accordingly, the City
of Seattle js preempted from regulating the proposed minor communications utility on
the basis of the environmental impacts of its radio frequency emissions.

The second issue then is whether, in the face of this preemption, the Hearing Examiner
retains- the: abnhty to require an EIS in this case. The answer to that question is "no".

SMC 25.015.340(A) provides that a DNS is appropriate when the respongible official
determines that "thexe will be no probable significant environmental impacts from a
proposal. . ." SMC 25.05.400 sets forth the purpose of an EIS; Paragraph B provides
that an EIS "shall inform decisionmakers and the pubhc of reasonable alternatives,
including ‘mitigation measures, that would avoid or minimize adverse impacts or
enhance environmental quality.*

The appeliant's appeal is based entirely on the possible environmental effects of RF

radiation. | Therefore, to reverse the Department in this case, the Examiner would have

to detcrmmc that environmental impacts of RF radiation, thc very thing over which the

Clty has no junsdiction, creates a “probable significant environmental impact.”
Moreover, because the City is preempted from regulating the proposed facility on the

hasis of the environmental impacts of RF radiation, any EIS prepared to explore those

impacts could not be used to regulate or mitigate whatever adverse impacts were

revealed. .-'I’his would be an absurd result.

Tlus is not to suggest that the construction of a minor communications utility could
never require the preparation of an EIS. Such 2 requirement could still be appropriate
when othet impacts of the placement of the utility, such as construction related impacts,

view impacts from protected City viewpoints, etc. were at issue. However, such
: concems werc not raised by this appeal.
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On the basis of the above, this appeal from the Determination of Non-significance
entered by DCLU in this case should be, and hereby is, MIRMISSED. The public hearing
on November 26, 1996 will be limited to testimony and evidence regarding the
proposal's compliance with the requirements for a council conditional use.

: ! #
‘Entered q:is W "day of November, 1996.

Guy E. m, Depnty Hearing Examiner

Office of Hearing Examiner
Room 1320 Alaska Building
618 Second Avenue

Seattle, WA 98104

(206) 684-0521

(206) 685-0536 (FAX)
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' "I,Hhﬂth G’Rellly, herebycuufythatlhaveonﬂus:irddayofDewnber 199'7 mbyﬁmz-” : S
c}us mail, postage pre-paid, a copy of the foregomgmoomment tothefollowmgpamw

o Chamnan \MlhamE Kennard -

o 'Federul Comtmmcatlons Comrmmon
o 19L9MStredt N.W. Room 314 '
. Wa‘hmgton, pC 20554,

thxmmonei' Michael Powell

. Federal Communications Commission
1919 M Street, N.W. Room 844 -

o Wn.shington, 11) C. 20554

- SandraDann& Chief Legal Branch

Federal Comniunications Commission .
2023 M Street, N.W. Room 7130-H
12028 M Street N.W. Room 7130-H
T 'WaShmgton, ﬂ C. 20554 -

.Mr Dawd Wyé
- '-Wirdess Teleat nications Burean
- '-Fedei-al Communications Conmussmn

. 2025M StreetN.W. Room 5002 -
Was&mgtonnb 20554

. Chnstopher Whght Esq.,
. 'Genaal Counsel

Fedetal Communications Commision

CUI919M Sueet,‘N W. Room 614

' Washington, D|C. 20554
: FAX; 202) 41&-2822

i Anhqr Flrstenberg, Chairman
Cellular Phone Taskforce

- PO Hox 100404

~ vandgrveer Station
' Brook!yn,NY {1210

l
-
|
1
)
|

Cemﬁnteo!Smice ‘

Conummoner Harold .Furchtgott

' Fedeéral Communications: Conumueng L B

1919:M Street, N.W. Room 802 -
Waghington D C. 20554 ‘

Commissioner Susan Ness :

* Federal Communications Comm:lssmn‘, o

1919 M Street, N.W. Room 832}

Washmgtonn C. 20554

'Dr.Robert Cleveland Jr. & .
Office °fE"3“‘°°“ﬂ8deechnology;“i SRS
Federal Communications Comamission - -

2000 M Street N.W. Room 266.:

Waghington, D.C. 20554 -
FAX: (202) 418-1918

Mr, JerryUlcek

OﬂieeofEngmecrmgandTedmology I
: .FoderdConmmcmonsCommmon'.:,) Bl
- 2000 M Street N.W. Room266 -

. Washington D.C. : :
FAX: (202)418.1918

Handlapped Coordmator o
Office of Managing Diréctor

Federal Communications- Commdﬂon SN Co

1919 M Street NW, Roam 852

Washington, D.C. 20554




