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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

The Development of Operational,
Technical and Spectrum Requirements
For Meeting Federal, State and Local
Public Safety Agency Communication
Requirements Through the Year 2010
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Requirements for Priority
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WT Docket No. 96-86

COMMENTS OF
THE CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION

The Cellular Telecommunications Industry Association

(IICTIA II )l hereby submits its Comments in the above-captioned

d ' 2procee lng.

1

2

CTIA is the international organization of the wireless
communications industry for both wireless carriers and
manufacturers. Membership in the association covers all
Commercial Mobile Radio Service (IICMRSII) providers,
including 48 of the 50 largest cellular and broadband
personal communications service (IIPCS II ) providers. CTIA
represents more broadband PCS carriers and more cellular
carriers than any other trade association.

The Development of Operational. Technical and Spectrum
Requirements For Meeting Federal, State and Local Public
Safety Agency Communication Requirements Through the Year
2010; Establishment of Rules and Requirements for Priority
Access Service, WT Docket No. 96-86, Second Notice of
Proposed Rulemaking, FCC 97-373 (reI. Oct. 24, 1997)
( IINotice II) .



I. INTRODUCTION AND SUMMARY

CTIA consistently has expressed strong support for the

allocation of scarce spectrum for critical pUblic safety use.
3

Consonant with CTIA's position concerning the need for additional

public safety spectrum, Congress mandated allocation of 24 MHz to

4public safety use. Responsibility now rests with the Commission

to ensure that this spectrum is used in a manner that most

effectively achieves public safety goals. The Commission is

correct to identify its market-based methods as the most

appropriate means of achieving its objectives. 5 The governing

principles of Section 332(a) should also inform this process.

Moreover, cooperation between commercial wireless providers

and public safety agencies can lead to mutually beneficial

outcomes. For example, pUblic and private entities should pursue

3

4

5

See, e.g., The Development of Operational, Technical and
Spectrum Requirements For Meeting Federal, State and Local
Public Safety Agency Communication Requirements Through the
Year 2010, WT Docket No. 96-86, Reply Comments of the
Cellular Telecommunications Industry Association at 8 (filed
Dec. 3, 1996) (concurring with the conclusion of the Public
Safety Wireless Advisory Committee (npSWAcn) Final Report
that more spectrum must be allocated to meet public safety
needs). ("CTIA Reply Comments")

See 47 U.S.C. § 337(a) (1). Indeed, prior to Congress'
spectrum set-aside for pUblic safety, CTIA urged the
Commission to use its broad powers under the Communications
Act to accomplish the same result. Notwithstanding the
Commission's authority to secure this result without
specific legislative action, CTIA is pleased that Congress
recognized the compelling need for spectrum devoted to
pUblic safety wireless communications.

See Notice at 1 25.
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efforts to share tower sites in an effort to promote ubiquity and

enhanced service quality for wireless communications.

On the other hand, only if priority access service is

properly designed and carefully constrained will it offer

opportunity for additional cooperation between public safety

agencies and commercial wireless providers to achieve optimal

outcomes. As the Commission is well aware, the implementation of

any priority access service is further complicated by the

multiplicity of CMRS digital standards and CMRS spectrum bands.

This creates a serious obstacle toward achieving efficient access

to CMRS communications infrastructures in emergency and disaster

. • 6sltuatlons.

To be acceptable to CMRS providers, a priority access

mechanism must embody several principles to reflect the

Commission's spectrum management policies and to offer the most

effective service offering to public safety agencies. Namely, a

priority access service must be designed and maintained in

accordance with the following principles:

• Priority access services must be provided on a purely
voluntary basis;

• A carrier's provision of priority access service must not
be regulated;

• Carriers must remain free to limit the amount of spectrum
reserved for priority access service;

6
rd. at 1 172.
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• The Commission should limit in explicit terms a carrier's
liability to non-priority customers for priority access
service-related capacity and service shortcomings; and

• Priority access service must be an option available to
all CMRS providers.

Adherence to these principles will maximize the effectiveness of

a wireless priority access service and will ensure the dynamism

in the service offering present in the wireless industry as a

whole.

II. THE COMMISSION'S GOALS FOR USE OF THE 24 MHz OF PUBLIC
SAFETY SPECTRUM ARE ACHIEVABLE THROUGH THE APPLICATION OF
MARKET-BASED PRINCIPLES.

CTIA supports the Commission1s goals for the new 24 MHz of

public safety spectrum, particularly the promotion of efficient

7and effective use of the new public safety spectrum and the

creation of incentives for competition and exploration of new

sources of funding for the public safety community (to ensure the

affordability of new communications capabilities).8 These goals

reflect the Commission's policies in fulfilling its greater

spectrum management responsibilities.

Consistent with this approach, CTIA recommends the express

adoption of the goals contained in Section 332(a) for management

of the public safety spectrum. 9 These goals, in conjunction with

7

8

9

See id. at , 5; see also id. at , 19 {observing the role of
flexibility in promoting the efficient, effective, and
innovative use of the spectrum).

See id. at 1 5.

Section 332(a) provides that the Commission, in managing
mobile services (including public safety services) ,
consider, consistent with Section 1 of the Communications
Act, several policy objectives including whether its actions
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the goals expressed in the Notice, should inform the most

effective and beneficial use of the public safety spectrum.

Some entities may seek to reduce the 24 MHz allocation of

spectrum dedicated to public safety in order to maximize the

amount of spectrum available to be auctioned for commercial use.

Although CTIA has consistently supported use of commercial

services by public safety agencies,10 reliance on commercial

offerings as a wholesale replacement for dedicated public safety

spectrum promises SUboptimal results and suggests a wanting

commitment to pUblic safety concerns. Nevertheless, CTIA

recognizes that even with dedicated pUblic safety spectrum/

commercial wireless providers may still play a role in achieving

important public safety goals.

III. THE PRIORITY ACCESS SERVICE PROPOSAL MUST BE DESIGNED AND
MAINTAINED IN ACCORDANCE WITH MARKET-BASED PRINCIPLES.

As an initial matter, it is important to note that the

allocation of 24 MHz of spectrum dedicated entirely to public

safety use will likely substantially mitigate the need for

. 1 . . . 11commerCla prlorlty access servlces. The dedicated public

10

11

will: (1) promote the safety of life and property; (2)
improve the efficiency of spectrum use and reduce the
regulatory burden upon spectrum users/ based upon sound
engineering principles/ user operational requirements, and
marketplace demands; (3) encourage competition and provide
services to the largest feasible number of users; or (4)
increase interservice sharing opportunities between . . .
mobile services and other services." 47 U.S.C. § 332 (a) (1)-
(4) .

See CTIA Reply Comments at 4-6.

See Notice at , 194 ("One question in examining the NCS
proposal is whether this increased spectrum for pUblic
safety communications lessens the need for priority access

-5-



safety spectrum allows complete public safety agency control over

network design and permits exclusive public safety agency use --

a particularly attractive feature in the event of an emergency.

The 24 MHz allocation offers an environment in which public

safety agencies may communicate notwithstanding commercial

wireless congestion, likely rendering commercial priority access

services somewhat peripheral to the accomplishment of public

safety wireless communication goals.

In addition, to the extent that the public safety community

desires interoperability through priority access to commercial

wireless networks, CMRS market complexities makes this result

difficult to achieve. 12 This is due in large part to CMRS

carriers employing varied digital standards (in addition to

traditional analog service for cellular services) and operating

13in several non-adjacent spectrum bands. Such market conditions

create barriers to reliance upon CMRS-based interoperability

solutions.

arrangements regardless of the status of capacity on
commercial wireless networks.")

12

13

See generally PSWAC Final Report at 19 (Sep. 1996) (The same
factors which historically have hampered public safety
interoperability are also present in the evolving CMRS
market, i.e., multiple standards and technologies along with
operation in numerous spectrum bands.)

The CMRS industry is operating today with and will continue
to develop multiple digital air interfaces. See Attachment.
Even cellular carriers, on a going forward basis, will
operate fewer analog channels as they convert their finite
25 MHz of spectrum to digital services. Thus, public safety
reliance on a "lowest common denominator" analog priority
access model would be incongruous with CMRS industry
development.
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However, if the Commission establishes a voluntary

commercial priority access service, the terms of the proposal

must be carefully crafted and analyzed consistent with the

competitive principles detailed more fully below.
14

Generally considered, a market-based approach to priority

access services would optimize solutions for pUblic safety.

Reliance upon market solutions promotes dynamism, efficiency, and

progress, including the passing along of cost savings to

consumers and an intense focus on customer needs and demands,

such as those of the public safety community. Moreover, the

flexibility of a market-based approach encourages carriers to

tailor offerings in accordance with the requirements of the

relevant public safety body. In the event there is no demand for

priority access services in a market, a market-based approach

will allow carriers to avoid the unnecessary spectrum reservation

or cost outlays that may otherwise accompany a regulatory model.

Finally, a market-based approach creates financial incentives for

carriers to develop creative solutions for the priority access

needs of public safety agencies.

By contrast, the traditional regulatory model merely

encourages compliance -- nothing more -- and imposes static,

14 See, e.g., Implementation of Sections 3{n) and 332 of the
Communications Act: Regulatory Treatment of Mobile
Services, GN Docket No. 93-252, PR Docket Nos. 93-144 , 89
553, Third Report and Order, 9 FCC Rcd 7988, at , 4 (1994)
(Goal of Commission in regulating CMRS consistent with
Section 332 principles "is to ensure that economic forces
not disparate regulatory burdens -- shape the development of
the CMRS marketplace.")
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inflexible rules. 15 Indeed, traditional regulatory models hinder

change and innovation by imposing costs on such activities. 16

Such regulatory regimes also risk perpetuating inherently

inefficient, one-size-fits-all solutions that fail to evolve

without Commission intervention.

Additionally, the application of market solutions maximizes

the effectiveness of Commission efforts to promote and facilitate

voluntary cooperative efforts between and among CMRS carriers and

the public safety community to mutually address relevant needs

and concerns. For example, tower site sharing arrangements

between public and private entities may ease the financial

burdens that public safety agencies confront in making the most

efficient use of their newly allocated spectrum. Local

governments, including public safety agencies, may be able to

realize financial gain by voluntarily leasing space on tower

, , 1 'd 17sltes to commerCla provl ers. The resulting financial

15

16

17

In this sense, traditional regulation of priority access
services may operate as a quasi-barrier to entry of new
service offerings. The Commission itself has recognized
that" [t]he presence of traditional regulation itself may be
a significant entry barrier to a market that otherwise could
operate efficiently on a highly competitive basis."
Decreased Regulation of Certain Basic Telecommunications
Services, CC Docket No. 86-421, Notice of Proposed
Rulemaking, 2 FCC Rcd 645 at , 11 (1987).

Costs are directly incurred through the process of seeking
regulatory approval for changes or innovative approaches.
In addition, the deterrent effect of the risks of failing to
achieve regulatory compliance discourages change and
innovation. The resulting lost innovation represents an
opportunity cost of traditional regulation.

CMRS providers, too, may realize financial gain by providing
services to public safety agencies. Mobile public safety
services are a sizable market, a potential revenue source

-8-



resources may be used to develop tailored priority access

I ' 18so utlons. An increase in the availability of tower sites

would enhance the reliability and ubiquity of commercial wireless

19services -- necessary preconditions to meaningful access. The

Commission's unique position recommends a federal role in

facilitating cooperative efforts between public safety agencies

d . I . I'd 20an commerCla Wlre ess provl ers.

for CMRS carriers. As the commercial markets evolve, there
increasingly will be opportunities to support public safety
applications, perhaps through niche or mainstream services.
These naturally occurring financial incentives will
complement Commission identification of opportunities for
cooperative problem solving.

18

19

20

In response to the Commission's first Notice of Proposed
Rulemaking in this docket, the State of Minnesota noted the
expense involved and the strain on budgets from the
construction of tower facilities. See Comments of Minnesota
Department of Transportation at 12. The State of Ohio
observed that infrastructure sharing would promote cost
savings for public safety agencies. See Comments of State
of Ohio, Department of Administrative Services at 5 (Il[O]ne
method of cost containment we plan on utilizing is sharing
of resources with various utility providers ll ) .

Commercial wireless services serve an important pUblic
safety function as demonstrated in the Commission's E911
docket. See Revision of the Commission's Rules To Ensure
Compatibility with Enhanced 911 Emergency Calling Systems,
CC Docket No. 94-102, RM-8143, Report and Order and Further
Notice of Proposed Rulemaking, 11 FCC Rcd 18676 at , 5
(1996) (IlE911 saves lives and property by helping emergency
services personnel do their jobs more quickly and
efficientlyll). Commercial wireless services often provide
the initial interface between an individual in jeopardy or
an accident witness and public safety officials. In this
regard, ubiquity of commercial wireless services promotes
pUblic safety efforts and is consistent with the
Commission's goals in this proceeding.

The 1993 amendments to Section 332, which provide the
Commission with authority to forbear from unnecessary common
carrier regUlation on CMRS and preemption of unnecessary
state rate and entry regulation, see 47 U.S.C. § 332(c),
reflect Congress' support for efficient, Federal outcomes

-9-



Below are several practical market-based prerequisites

minimally necessary for priority access. The Commission must

address these issues, as well as the problems associated with

interoperability in a diverse CMRS industry, prior to

implementing priority access service.

A. CMRS Priority Access Services Must Be Provided On A
Purely Voluntary Basis.

In considering priority access issues, the Commission must

ensure that priority access services are provided on a purely

voluntary basis. Indeed, the NCS Petition proposes a voluntary

21plan. CTIA supports the Commission's preference of allowing

marketplace forces to regulate for optimal solutions. 22 Because

Federal, State and local public safety agencies presumably will

compensate CMRS providers for priority access services, there is

no reason to believe that carriers would retain any disincentive

for all mobile services. Among other things, Congress
intended in its revisions lito establish a Federal regulatory
framework to govern the offering of all commercial mobile
services. n See H.R. Cont. Rep. No. 213, 103rd Cong., 1st
Sess. 490 (1993) (emphasis added). Congress' focus in 1993
on the development of a unitary CMRS regulatory framework
with an emphasis on removing unnecessary regulations has
direct application to the CMRS-public safety relationship.

21

22

Cellular Priority Access for National Security and Emergency
Preparedness Telecommunications, Petition for Rulemaking of
the National Communications System at 11 (filed Oct. 19,
1995) ("NCS Petition") (" It is not proposed that the
provision of cellular priority access be made mandatory")

Notice at 1 210 (nAs a general matter, we believe it is
sound public policy to pursue market solutions to
communications needs because, in our view, reliance on
market forces ensures that customer demands are met
efficiently and quickly through the provision of cost-based
services. II) (citations omitted).

-10-



· ,.. '1 '1 23to lmplementlng prlorlty access serVlces vo untarl y.

increase in available spectrum for commercial wireless

applications, as well as the substantial growth in CMRS

The

competition, leads to a degree of saturation and decreasing

margins in traditional wireless markets. The natural consequence

is a multiplication of new service and technology options, lower

rates, and an enhanced commercial focus on niche markets, such as

24public safety. Moreover, public safety agencies utilize

wireless services other than priority access. The potential for

developing ancillary public safety wireless communications

markets, as well as a general commitment to public safety, should

suffice to induce carriers to voluntarily provide priority access

services.

Moreover, a mandatory priority access service obligation

would involve complicated cost recovery mechanisms. 25 These

mechanisms would increase the costs of all participants in the

plan as well as impose substantial administrative burdens on the

Commission. It is entirely possible that mandatory priority

access service obligations would increase the costs imposed on

23

24

25

See The Development of Operational, Technical, and Spectrum
Reguirements For Meeting Federal, State and Local Public
Safety Agency Communication Reguirements Through the Year
2010, WT Docket No. 96-86, Notice of Proposed Rulemaking, 11
FCC Rcd 12460 at , 90 (1996) ("We note that public safety
entities often are among the largest telecommunications
users in their local communities").

For example, PCS competition with cellular has driven per
minute prices down by 6 percent or more annually -- without
traditional regulatory intervention.

Notice at 1 211.
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public safety agencies already confronting financial challenges.

A voluntary approach requires only those public safety agencies

interested in and requesting priority access services to pay for

the relevant costs. By contrast, the cost recovery mechanism

accompanying a mandatory scheme likely would require public

safety agencies (and their taxpayer supporters) to fund a scheme

in which they may have no interest. This result would be

inconsistent with the Commission's goal of II [e]nsur[ing] that the

communications capabilities made possible by this new spectrum

are affordable for pUblic safety agencies. 11
26 Because it is

reasonable to expect that public safety agencies will be able to

obtain priority access service capabilities through voluntary

offerings by CMRS providers, the assumption of the costs and

regulatory burdens of a mandatory system is inefficient and

unnecessary.

B. A CMRS Carrier's Provision Of Priority Access Must Not
Be Regulated, Including The Amount Of Spectrum A CMRS
Carrier Reserves For Priority Access.

Another important requirement in considering priority access

is that a carrier's provision of priority access service must not

be regulated. The imposition of requirements and regulations

upon carriers that opt into a priority access service system will

reduce incentives for carrier participation and will restrict

variations in service offerings. The Commission noted its desire

to develop lIa framework to ensure competitive incentives ll to meet

26 rd. at , 5.
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27public safety needs. The Commission can maximize competitive

market incentives by removing unnecessary obstacles to

participation in priority access services. To this end, the

Commission should maximize the flexibility of priority access

service participants and should avoid regulating carriers opting

into the service.

For example, carriers must be free to limit the amount of

spectrum reserved for priority access service. Imposing minimum

spectrum reservation obligations would diminish carrier

flexibility and create disincentives to participation in priority

access services. Moreover, notwithstanding the importance of

priority access services, non-public safety CMRS subscribers also

must be able to utilize wireless communications in the event of

an emergency. Carriers must be permitted the flexibility to

grant varying levels of network access -- as circumstances

require -- to their non-public safety subscribers in these

emergency situations.

C. The Commission Should Explicitly Limit A CMRS Carrier's
Liability To Non-Priority Customers.

Another essential component of an effective priority access

service mechanism is limitation on a carrier's liability to non-

priority customers. As the Commission is well aware, due to the

nature of their offerings, communications common carriers have

27 Id. at , 25.
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historically operated with limited liability for transmission

. 28serVlces.

Carriers retain strong disincentives to participate in

priority access services if they risk incurring liability in this

public safety effort. CTIA supports the Commission's tentative

conclusion that specific liability limitation provisions should

b f
. . . 29e a component 0 prlorlty access servlces. Limitations on

carriers' liability are wholly consistent with the existing

Telecommunications Service Priority rules. 3D Moreover, the Act

limits the liability of carriers offering priority services

28

29

3D

See Michael K. Kellogg, et al., Federal Telecommunications
Law § 1.3.1 at 12-13 (1992) (carriers who charged only
"'reasonable and nondiscriminatory' rates, provide[d]
adequate service, and accept [ed] all customers on the same
terms, without discrimination, II were granted lIimportant
legal privileges, most particularly limits on their
liabilities"); see also Primrose v. Western Union Telegraph
Co., 154 U.S. 1 (1894) (as cited in Policy and Rules
Concerning Rates for Competitive Common Carrier Services and
Facilities Authorizations Therefor, CC Docket No. 79-252,
Further Notice of Proposed Rulemaking, 84 FCC 2d 445,
Appendix B at 1 38 (liThe Court went on to discuss the common
law policy of insurer's [or strict] liability ... and
concluded that such [strict] liability should not apply to
telegraphs. Telegraph messages were peculiarly susceptible
to mistakes .... Thus, telegraph companies were not common
carriers for purposes of [strict] liability, but were
analogous to common carriers in having the same duties to
serve all upon reasonable terms. II)) ; Calling Party Pays
Service Option in the Commercial Mobile Radio Services, WT
Docket No. 97-207, Comments of CTIA, at 24 (filed Dec. 16,
1997) (addressing means to notify consumers of a carrier's
limited liability through Sections 203, 211 and 219 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 203,
211, 219).

See Notice at 1 200.

rd. at 1 198.

-14-



31
pursuant to the exercise of the President's War Powers.

Extension of limited liability for priority access service

participants is consistent with statutory design. Hence, the

Commission should limit carriers' liability from the claims of

non-priority customers who may receive degraded services as a

result of the priority access service-sanctioned priority access

accorded other users.

D. Principles Of Regulatory Parity Dictate That Priority
Access Must Be An Option Available To All CMRS
Providers.

Finally, priority access services must be an option

available to all CMRS providers, cellular and PCS carriers alike.

Put simply, the Commission should apply its established policy of

promoting regulatory parity among all comparable wireless

carriers. 32 Extending priority access service opportunities

(which include the attending relationships with potential public

31

32

See 47 U.S.C. § 606(a) ("Any carrier complying with any
[Presidential emergency war power] order or direction or
preference or priority herein authorized shall be exempt
from any and all provisions in existing law imposing civil
or criminal penalties, obligations, or liabilities upon
carriers by reason of giving preference or priority in
compliance with such order or direction.")

See Notice at , 224 ("we tentatively conclude that priority
access rules should apply to all CMRS providers, including
cellular carriers"); see also Implementation of Sections
3(n) and 332 of the Communications Act: Regulatory
Treatment of Mobile Services, GN Docket No. 93-252, Second
Report and Order, 9 FCC Rcd 1411, at , 2 (1994) (detailing
the "Commission's efforts to implement the congressional
intent of creating regulatory symmetry among similar mobile
services"); , 13 ("Congress saw the need for a new approach
to the classification of mobile services to ensure that
similar services would be subject to consistent regulatory
classification.")
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safety markets) to only one set of carriers based upon

technological determinations would be inconsistent with the

Commission's desire "to ensure that [its) public safety

communications policies are neutral with respect to technologies .

. • . ,,33 Any priority access service regime must allow for the

concurrent active participation of all CMRS providers, regardless

of technology.

33 Notice at 1 25.
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IV. CONCLUSION

For the foregoing reasons, CTIA respectfully requests the

Commission to facilitate cooperation between commercial wireless

entities and public safety agencies for mutually beneficial

results, to promote the full and intensive use of the public

safety spectrum as a means of maximizing accomplishment of the

Commission's public safety wireless communications goals, and to

design and maintain any priority access service consistent with

the principles outlined herein.

Respectfully submitted,

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSOCIATION

/Lt:- {-eif:i~ Ft({ltSChUl

Vice President, General Counsel

Randall S. Coleman
Vice President for
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Its Attorneys

December 24, 1997
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