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Dear Mr. Fitzgerald:

At the request of Robert L. Johnson, President of R&S PCS, [nc., I am enclosing a copy
of the Petition for Waiver and Comments (the "Petition") filed by R&S PCS, Inc. ("R&S") in the
above referenced docket on June 23. 1997.

The Petition was filed on behalf ofR&S to address the onerous financial burdens that
threaten the competitive viability of the C Block Iicensces. To a limited extent, the proposals
made by R&S were incorporated into the FCC's .','cwnd Report and Order)} which established
three primary options for C-Block relief: amnesty. disaggregation and prepayment. However.
the amnesty option adopted by the FCC differed 1111 number of material respects from R&S'
proposal, including the requirement that C-Block licensees pay substantial penalties to the FCC
upon return of their designated entity licenses. Moreover. other relief and rule waivers requested
in R&S's Petition were not addressed. The reI ief requested in the Petition is necessary to
encourage capital investment in C-Block entities arel ([void additional (>Block bankruptcies.

The waiver requests presented by R&S inlhe attached Petition are summarized below:

(1) Establish A "Window" For Return of C-B1ock Licenses. The FCC should establish a
window during which C-Block licensees l':1I1 l'kcl 10 return their licenses, to he promptly

CI l.-)ee S"1econd Report (Ind ()raeJ' on(1 I· .1Irfher j\lolice qj'l)roposed Rulen1(lking~ Wl"'
Docket No. 97-82 (reI. Octoher 16, 1997).
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re-auctioned by the FCC to any eligible bidders. including non-designated entities or
foreign telecommunications companies given access to the u.s. market under the WTO
Agreement. Under this proposal, current licensees electing the re-auction option would
receive reimbursement for the monies paid for the licenses to date, including any up-front
and down payments, and would be released li"clm any liability for any shortfalls in
proceeds if any occur upon subsequent re-aucti'lll of the C-Block licenses.

(2) Waive or Modify Unjust Enrichment Rules and Transfer Restrictions. The FCC
should: (i) forebear from applying the C-Block unjust enrichment provisions to license
transfers to non-designated entities during the first five years following license grant in
specified foreclosure, default or financial distress situations; and (ii) waive the
application of the (>Block unjust enrichment prOVIsions to license transfers following the
fifth anniversary of the license grant.

(3) Waive or Modify Application of the CMRS Spectrum Rule. To the extent that C
Block licensees have difficulty locating interested purchasers, the FCC should waive the
application ofthe ('MRS spectrum cap fCJr acquisition or transfer ofcontrol ofC-Block
licenses to increase the pool of potential huyers, therehy ensuring the preservation of
existing licenses and continued service t(l the public.

(4) Waive or Increase the C-B1ock Small Business Financial Cap. The revenue and asset
caps for C-Block small business licensees should be waived for purposes of distress
sales. To promote greater investment in C-131ock licensees, the revenue and asset caps
also should be increased to at least $2 billJon and $8 billion, respectively. These
financial thresholds reflect the size of cOlllpetll1g companies and the capital-intensive
nature of the wireless pes business

(5) Treat Only Exercised Options and Other "Converted" Interests as Fully-Diluted for
Eligibility Purposes. Given the need to encourage greater third party buyerlinvestor
interest in C-Block PCS businesses and gi vl~n the FCC's treatment of options in other
FCC license contexts, the FCC should onlv attribute exercised options and converted
equity interests of investors in C-Block licensee's when assessing transfers of control or
de jure and de facto C-Block control issue'

(6) Continue Suspension of Installment Payments. 1'0 relieve C-Block licensees of the
financial burdens imposed by the prevailing unavailability of capital from traditional
sources, the FCC should maintain the suspension until the fifth anniversary ofthe grant
of the C-Block licenses and extend the repavmcnt period from 10 years to 15 years.

(7) Adjust Value of C-Block Licenses to Reflect A and B Block Market Prices. As
recommended by rvlCI and General Wireless. fnc., the FCC should permit adjustment of
the value of all C-Block licenses to reflecl /\ ;\lld B Block market prices. Under this
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proposal, all C-Block licensees would be permitted to adjust their installment debt by a
designated A and B Block average "discount r~1Ctor."

As Commissioner Powell recently recognized. It is critical that the FCC have the
"courage to change course when events demand."~ Without question. courage and common
sense are required to resolve the challenges facing ('-Block licensees. Accordingly, R&S urges
the FCC to grant the Petition to ensure that Congress' competitive goals for the C Block are
achieved.

Respectfully submitted,

LCOA~)r~~7
Leonard J Kennedy )
Counsel 10 R&S PCS. Inc. I

!
(

Ene!.

1: See Speech: Michael K. Powell, Commissioner, Federal Communications
Commission, Before the America's Carriers Telecommunications Association, McLean, Virginia
at 4 (December 15, 1997).
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carital to satrst\ their tin 1.1' it nhliL'atuHl tii f .iI IlnHllIJnll'.l1ions ('HnrnISSI'lfl ((he

"Commission") and to Ci "l',trUe! \Vlre!eSSli.'t\\1 ,:,)rnretl? \\ltl1 cellular, hroadhand Sf\1F

and A and B Block pes f1perators. Having hid' Pl;:t licenses at .. 1 time when financial

markets appeared receptive to small business ent":rme<.; .md when ('ommission rules offered

benefits that seemingly ensured partnering opporrunllit's. C-Block licensees are now faced with a

collapse of confidence in their ability to provide PI ''''; ";Crvlces to the public and to fuHi/l their

financial obligations. Moreover, the C-Block ruk~ lfJtt'nded to protect against fraud and benefit

designated entities are now harming C-Block licewee" ';eeking 10 undertake deals consistent

with changes in the marketplace Therefore. the mies lre not accomplishing the goals originally

intended by the Commission The following changes !n the marketplace since the C-Block

licenses were auctioned have made it more difficult than ever for small PCS businesses to

develop competitive PCS offerings:

• The domestic capital markets have tightened dramatically, leaving C-Block licensees
with only limited opportunities for raising money. Wall Street has turned against
small PCS operators, and A and B Block licensees generally have exhausted funds
available for pes investment

• The sequence of the Commission's pes license auctions has given a head start and a
competitive advantage to A and B Block ltcensees.

• Significant mergers of telecommunicatIOns companies have occurred, increasing the
competitive obstacles faced by small businesses. The mergers provide the larger
entities unmatched access to capital and economies of scope and scale.

• Through the World Trade Organization Telecommunications Agreement (the "WTO
Agreement"\, the US. will take sigmficant strides to open domestic markets to
foreign investment. To date, however. Investment by foreign telecommunications
companies has been focused more toward established large U.S. telecommunications
providers and generally has n01 helped Hlock licensees
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enterprises appeared to h,' 'easonahle Chl1Jgel l 'I q'.tances ho\\'cvcr. now reqL1ire the

C'ommission to adjust its ('·Block rules to prom,'f,. rht exneditious use of the C Block licenses

The Commission should 'Naive its C-Block rub [" allow designated entities to exit the PC'S

business without incurring massive financial penaltie';md (2) encourage strategic partnerships

and transfers of control between third party mvc';!('rs >lnd ('-Block PCS enterprises. Speciticallv

the Commission should:

(I) Establish A "Window" For Return of C Block Licenses. The Commission should
establish a window during which C Block licensees can elect to return their licenses, to he
promptly re-auctioned by the Commission to an" eligible bidders, including non
designated entities or foreign telecommunications companies given access to the U.S.
market under the WTO Agreement Under this proposal, current licensees electing the re
auction option would receive reimbursement for the monies paid for the licenses to date.
including any up-front and down payments, and would be released from any liability for
any shortfalls in proceeds if any occur upon subsequent re-auction of the C Block licenses

(2) Waive or Modify Unjust Enrichment Rules and Transfer Restrictions. The
Commission should: (i) forebear from applying the C-Block unjust enrichment provisions
to license transfers to non-designated entities during the first five years following license
grant in specified foreclosure, default or financial distress situations~ and (ii) waive the
application of the C-Block unjust enrichment pnwisions to license transfers following the
fifth anniversary of the license grant

(3) Waive or Modify Application of the CMRS Spectrum Rule. To the extent that C-Block
licensees have difficulty locating interested purchasers, the Commission should waive the
application of the CMRS spectrum cap for acquisition or transfer of control ofC-Block
licenses in order to mcrease the pool of potential buyers, thereby ensuring the preservation
of existing licenses and continued service to the Dublic

(4) Waive or Increase the C-B1ock Small Business Financial Cap. The revenue and asset
caps for C-Block small business licensees should be waived for purposes ofdistress sales
To promote greater investment in C-Block :lcensees, the revenue and asset caps also
should be increased to at least $2 billion and $8 bilhon respectively. These financial
thresholds reflect the size of competing comoanles and the capital-intensive nature of the
wireless PCS business



(5) Treat Only Exercised Options and Other "Converted" Interests as Fully-Diluted for
Eligibility Purposes. Gi vt:11 the need ttl encourage greater third party buyer: imestur
interest in C-Block PCS businesses and given the Commission's treatment ofoptions in
other FCC license contexts, the Commission should only attribute exercised option.\' and
converted equity interests of investors in C-Block licensees when assessing transfers of
control or de jure and de facto C-Block control issues.

(6) Continue Suspension of Installment Payments. To relieve C-Block licensees of the
financial burdens imposed by the prevailing unavailability ofcapital from traditional
sources, the Commission should maintain the suspension until the fifth anniversary of the
grant of the C-Block licenses and extend the repayment period from 10 years to 15 years.

(7) Adjust Value of C-Block Licenses to Reflect A and B Block Market Prices. As
recommended by MCI and General Wireless, Inc., the Commission should pennit
adjustment of the value ofaIJ C-Block licenses to reflect A and B Block market prices.
Under our proposal, all C-Block licensees would be pennitted to adjust their installment
debt by a designated A and B Block average "discount factor."

Adoption of the recommendations outlined above will facilitate the operation ofC Block

licenses in the market. Indeed, it will pennit C-Block licensees to sell their licenses or establish

strategic partnerships with larger companies that can provide greater access to capital, industry

experience, and engineering expertise. For those C-Block licensees who believe that intervening

events have created insunnountable obstacles, a license return "window" would facilitate speedy

re-auction of the licenses. For other C-Block licensees, identifying a viable strategic buyer or

investor would facilitate construction of the C-Block PCS systems by companies financially able

to compete with existing cellular, CMRS and A and B Block systems.

- III -
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington. !lC ::20554

In the Matter of

Comment on Broadband C and F
Block Rules and Installment Payment
Issues

)

)
)
)
)

WT Docket No. 97-82
DA 97-679

PETITION FOR WAIVER AND COMMENTS OF R & S PCS. INC.

I. Introduction

R & S PCS, Inc. ("R&S"), by its attorneys, hereby submits this Petition for Waiver and

Comments for consideration in response to a Public Notice released by the Wireless

Telecommunications Bureau ("WTB") on June 2, 1997. The Public Notice requests comment on

a number ofoptions presented to the WTB by C Block Personal Communications Services

("PCS") licensees seeking a restructuring of the broadband PCS C and F Block debt, and certain

waivers or modifications ofexisting PCS rules. As discussed below, the R&S Petition for

Waiver recognizes the immediate need to address the unexpected financial and industry

developments that threaten the achievement of the goals of the Federal Communications

Commission (the "Commission") for C Block PCS licensees ("C-Block licensees").

R&S urges herein that the Commission relieve it and other C-Block licensees from

operation of C-Block PCS rules that restrict these businesses from effectively operating these

licenses or finding larger strategic entities who have sufficient economies of scale and scope to

operate these licenses. Specifically, R&S requests that the Commission relit:ve C-Block



•

licensees of the o\\nership and transfer restrIdinJ:" tlut pre\cnt the cllmpanies Ii-om tinding a

viable framework to operate their business ur transfer control of their licenses to larger entities

who can compete in the converging wireless marketplace. Changing market forces have made it

impossible for most, if not alL designated entities to finance the construction and operation of

their C-Block PCS systems pursuant to current C-Block restrictions.

As a result of unprecedented consolidation in the industry, the sudden availability of

additional spectrum and the unintended consequences ofC-Block financing restrictions, strategic

partners and sources ofcapital for network construction build-out have become extremely

scarce. The Commission, therefore, should waive or modifY its designated entity C-Block rules

to mitigate their harmful effects. In particular, the Commission should: (I) recognize that

current market conditions have changed dramaticaHy since the enactment of the

Telecommunications Act of 1996, and are significantly less favorable to investment in PCS

services than when the C-Block rules were adopted; (2) release designated entities from the

operation ofrestrictive penalty and transfer rules that prevent C-Block licensees from returning

the licenses to the Commission or transferring their licenses to any willing buyers throughout the

license tenn; and (3) pennit C-Block licensees to employ more flexible investment practices,

widely accepted in the industry.!!

1/ See Geller v. FCC, 610 F.2d 973, 979-980 (D.C. Cir. 1979) (if underlying circumstances
change, the Commission is compelled to revisit the applicable regulations to ensure that the
public interest continues to be served). To the extent R&S' Petition for Waiver is. opposed in this
rulemaking docket, R&S requests that consideration of its Petition be treated as a non-restrictive,
permit-but-disclose proceeding under the Commission's ex parte rules. Alternatively, R&S
requests that its Petition be treated as informal comments in WT Docket No. 97-82.

- 2 -



, WWtt

II. ~eed for Relief

The Commission's rules provide for grant ut waivers when: (1) the underlying purpose of

the rule will not be served. or would be frustrated. by its application in a particular case. and

grant of the waiver is otherwise in the public interest; or (2) the unique facts and circumstances

ofa particular case render application of the rule inequitable, burdensome or otherwise contrary

to the public interest.£! Generally, to obtain a waiver, a party must demonstrate that the

application ofa particular rule would not be in the public interest in the specific circumstances

under consideration.1/ Moreover, the Commission may approve a waiver request when

consideration ofhardship, equity or more effective implementation ofoverall policy dictate that

a waiver is warranted.1/

Significant changes in the wireless telecommunications marketplace during the past three

years require the Commission to grant the relief requested herein. Due to such changed market

circumstances, the current designated entity C-Block operational and financing restrictions no

longer will accomplish Congress' purpose ofencouraging diversity in the ownership ofradio

licenses by viable small-business entities. Further, application of the current C-Block PCS rules

will undermine the competitiveness ofC-Block licensees as designated entities increasingly are

unable to obtain capital for the build-out and operation of PCS networks that must compete

against huge incumbent cellular and PCS operators like Bell AtianticlNYNEX Mobile, AT&T

Wireless and Sprint Spectrum.

y See 47 C.F.R. § 24.819(a); see also Section 1.3 of the Commission's rules providing that the
Commission can waive its rules upon a showing of good cause. 47 C.F.R. § 1.3.

JJ See Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).

~/ See WAIT Radio v. FCC, 418 F.2d 1153,1158 (D.C. Cir. 1969), cert. denied 409 U.S. 1027
(1972).

- 3 -
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As Chaim1<1l1 Hundt has recogni/ed. lil'elbl'l'-'; llHht ScltlSt~ enUf!1WllS capital requirements

to provide service to the pubJic,~ ChaimlJn Hundt's commt'nts have been substantiated by the

fact that the roll~out ofPCS to date generally has heen limited to the largest of

telecommunications carriers.£i The intense need for capital, as welJ as the telecommunications

industry market changes discussed below, necessitate a waiver or modification ofcertain C-

Block rules to provide licensees: (I) the opportunity to exit the business or transfer control of

the license to a larger, viable entity in a publicly beneficial manner; and (2) the flexibility

necessary to attract the interest of limited domestic and international strategic investors/buyers.

A. Dramatic Tightening of Domestic Capital Markets

More than $2.4 billion in public debt was raised by A and B Block pes licensees last year,

and vendors, banks and the Commission have committed at least $8.15 billion more to the five

players that have already tapped the public markets. In contrast, some of the largest C- Block

licensees, including NextWave, General Wireless, Inc. and Chase Telecom have been forced to

put public financings on hold for months because of unfavorable financial markets and increased

uncertainty among PCS investors. In fact, it has been observed that the equity markets are

"effectively closed" to PCS and that the junk bond market is "in retreat. "1/

~ See "Competition, Wireless Development and New Spectrum Policy," by Chainnan Reed
Hundt (as prepared for delivery March 4, 1997) ("[B]uild-out and expansion needs are huge.
Everyone knows you can't be the raiders of the local loop without a bankroll").

§./ See Corporate Financing Week, Vol. xxm, No. 21 p.1 (June 2, 1997) ("Some market
observers argue that telecommunications powerhouses such as AT&T Corp. and Sprint Corp.
have already moved to establish alliances and build out PCS systems in the U.S., making
smaller, lesser-known operators risky bets.").

1/ See Communications Today, April 17, 1997 ("Given the abysmal market conditions facing
wireless companies, NextWave, along with other C Block licensees which planned to finance
their network through a public stock offering, suddenly is desperate to bring in more private
capital.").

- 4 -
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;'vloreovcr. the recent hankruptc: tiling ot fJ"d'l't ('\)t11t11unicatinns has contirmed the \\wst

fears of potential investors. Investment ;malysts have ohserved that several large htdders for

PCS licenses have been unable to llOe up financing to pay for the licenses. In addition, "with the

atmosphere on Wall Street turning sharply against all wireless telephone providers lately,"

analysts also indicate that more C-Block players likely will follow Pocket into insolvency.~'

Given such analysis and the increasing volatility ofcapital markets, it is likely that there will be

further constriction of the limited funds available for C-Block investment. Unless relief is

provided from certain C-Block restrictions as described in Section ill below, these licensees will

be unable to attract the investors and entities nec~ssary to build, operate and market sysl~ms to

compete with the larger cellular and A and B Block PCS companies; companies which have

already exhausted most funds earmarked for PCS build-out bYL~le financial community.2I

A and B Block PCS licensees are well-capitalized and were adequately supported by the

investment community. (InterCel, Sprint Spectrum, Western Wireless and Aerial

Communications have all successfully completed public offerings.) Moreover, D, E and F

Block licensees do not have the same capital demands as C-Block licensees, and have also

generally benefitted from weaker prevailing spectrum market prices at the time ofauction. C-

Block licensees are caught between these circumstances, and are threatened with the prospect of

~ See Mark Landler, "Airwave Auctions Falter as Source ofFunds for U.S.," N.Y. Times,
April 3, 1997 at D4; see also Jacqueline Doherty, "A Healthy Painful Purge for the Junk Bond
Market, II Barron's, April 7, 1997 at MW9 (noting that news of Pocket Communications seeking
bankruptcy has sent the wireless sector of the high-yield market tumbling).

2/ See Wireless Business & Finance, Section 4 No.8 (April 9, 1997) ("Telltale signs of trouble
for the wireless industry have been there to see for some time, all pointing to a paradoxical
conclusion: Money is not flowing in as freely as it was as recently as a year ago, even while the
industry has continued registering appreciable rates of growth. The ongoing retreat of wireless
stock prices underscores how Wall Street has taken more of a jaundiced view of the industry's
prospects.").

- 5 -
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being unable to build :.lI10 nrcratc pes ~:stl'nh th,lt lelll L\\l11rek \\lth thl' largest rnl\idcrs \)1

communications services in the world.

Many C-Block licensees have satisfied all the financial obligations of purchasing their

licenses and have been struggling to implement their business plans in an efficient and timely

manner..!.Q/ However, even companies that bid conservatively on C-Block PCS licenses face the

same realities caused by changed circumstances beyond their control. Grant of this Waiver

Petition will reflect a recognition of the dramatic changes in the telecommunications market and

the significant constriction ofcapital resources that has occurred since the auction ofC- Block

pes licenses.

B. Potential for Increased Foreign Investment in Domestic Market

Since radio spectrum auctions for broadband PCS spectrum were initiated in December

1994, significant changes in the foreign investment regulatory climate have occurred that harm

the ability of small businesses to compete in the U.S. wireless markets under current C-Block

restrictions. In addition to discrete situations in which the Commission has approved greater

investment by foreign entities in large entities holding common carrier licenses, the Commission

has taken bold steps in opening domestic markets to foreign investment and competition. Sprint

Corp. (the largest investor in Sprint Spectrum), for example, now has authority to pennit foreign

investors to hold up to 35% of the company's stock.!!!

10/ Granting relief does not constitute and should not be viewed by the Commission as "bailing
out" companies that have paid too much for their licenses. See e.g., Petitionfor Ru/emaking. In
the Matter of Administration and Disposition ofCompetitive Bidding Installment Payment
Obligations, filed by Cook Inlet Region, Inc. at 7 (May 7, 1997).

ill See "FCC Lets Foreigners Own As Much As 35% of Stock," The Wall Street Journal,
Business Brief(September 19, 1996).

- 6 -
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The most irnrort:ll1t dc\clorment. hm\C\l'l. "ll~l'l\ [il he thc \\'llrld Tradc ()rganizatiol1

Tdecommunicarions Agreement adopted in February) L)L)7 (the "WTO Agreement") The

WTO Agreement has been touted as the most signiticant movement to world trade and

international integration in decades. The WTO Agreement holds the promise ofopening U.S.

telecommunications markets to greater foreign competition and investment. Indeed, as part of

the inducement to other countries to grant liberalized access to U.S. telecommunications

companies and investments, the U.S. agreed to alJow ]00% foreign indirect investment in non-

broadcast radio licensees.·w

For C-Block PCS businesses seeking to compete in the domestic wireless market, this

- means that large international companies now will be ~ble to enter and compete in the U.S.

telecommunications industry either by acquiring domestic telecommunications companies

already providing service, obtaining significant investment interests in such companies, or

competing directly through their foreign-owned entities. C-Block PCS businesses, however, will

be unable to fund PCS construction and deployment "from investors around the world," as

envisioned by Chairman Hundt, because of restrictive C-Block ownership, attribution and

transfer restrictions.lil

12/ See "Competition, Wireless Development, and New Spectrum Policy," by Chairman Reed
Hundt (as prepared for delivery March 4, 1997).

13/ Id. A, B, D, and E Block PCS licensees, as well as cellular, SMR and newly-licensed
Wireless Communications Service ("WCS") operators all will benefit directly from these
developments, thereby enhancing their capital aggregation and market shares. Designated Entity
PCS businesses constrained by inflexible ownership, attribution and transfer restrictions,
however, will find it impossible to offer potential partners and investors attractive investment or
acquisition options that promise comparable returns.

- 7 -
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C. Increasing ('onsolidation and Competition in the Telecommunications

Marketplace

1. Mergers

In recent months. the domestic telecommunications indust!), has witnessed unprecedented

consolidation among the world's largest communications companies. The largest competitors in

the telecommunications industry intend to use economies ofscale and scope as a competitive

weapon. Most recently, the Justice Department approved Bell Atlantic's $20 billion merger with

NYNEX. As reported by the press, "[The acquisitionJwill make Bell Atlantic the nation's

second largest phone company behind AT&T Corp., with 138,900 employees and $29 billion in

annual revenue. Its size instantly makes it a more formidable competitor in domestic and global

long-distance markets. ,,~I It is anticipated that the Commission wi111ikewise approve the

merger.

Moreover, SHC Communications, Inc. recently completed a merger with Pacific Telesis

Group, Inc. for $16.7 billion. The surviving company has more than 100,000 employees,

revenues ofover $21 billion and operating cash flow of $9 billion, making it one of the nation's

largest telecommunications companies in terms of market value.J1I Following the merger, the

new company controlled over 80 million potential wireless customers across the country..!&' This

transaction was followed by the announcement of an even larger merger between MCI

Communications Corp. and British Telecom PLC, to form one of the largest companies in the

14/ See Mike Mills, "Justice Approves Bell Atlantic, NYNEX Merger," The Washington Post,
Business at 01 (April 25, 1997).

12/ See PR Newswire Association, Inc., "SBC Communications Inc. and Pacific Telesis Group
Announce Merger Agreement; Creates New California-Based Companies," August 1,1996.

16/ Id.
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\\orkl. with a combined rl:'\cnul:' ofS-U hillllll1 ,I '. 'Jr \l,)st rL'cL'ntly.. \1&1 Curruraritln :ll1d

the recently merged sse Communications. Inc. l:'tltit~ are discussing a transaction which. if

consummated, will be the largest corporate merger in history with a value of more than $50

billion; the consummation of such a deal \vould "dwartT] even the other telecommunications

giants created in the wake ofderegulation.".!.!!/

The Telecommunications Act of 1996 has stimulated mergers as a means to gain

economies ofscale and the ability to cross-market a bundle ofservices from incumbent local

exchange companies ("ILECs"), interexchange carriers ("IXCs") and wireless operators.J2I C-

Block licensees, however, are precluded or severely constrained from competing with such

bundled services as a result of overly restrictive pes financing and ownership limitations.

Moreover, it is now evident that a C-Block designated entity smalJ business company limited to

$40 million in annual gross revenues and $500 miIJion in total assets simply cannot compete

with companies commanding billions in revenues and assets, embedded infrastructure

advantages, full access to public and private equity, and significant revolving lines ofcredit.

2. Considerable A and B Block Head Start

As foretold by a number ofC-Block applicants before the A and B Block licenses were

awarded, the licensing of A and B Block authorizations over a year before the C-Block licenses

1]..1 See John Keller, "Telecommunications: As MCI Changes Hands, a Gadfly Buzzes Off,"
The Wall Street Journal (April 3, 1997).

ill See Mark Landler, "AT&T and SBC Reportedly Talk of Huge Phone Merger," The New
York Times, Business Day at C1 (May 28, 1997). See "Hundt Declares Against An AT&T-SBC
Merger," The Washington Post at Gl (June 20, 1997).

19/ See Catherine Arnst, "Telecommunications - Long Distance, local, wireless - Every Sector
Will be Wide Open," Business Week, January 13, 1997 at 108 ("The quickest way to gain share
in a new market is to buy it. So look for merger mania to continue.").
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have found it more difticult to secure tower PCS (l'll ,>1l<:S hecJuse llt' e\:isting moratoria imposed

by various local communities due to A and B Block siting actions. Further, the head start given

to A and B Block licensees also has had a significant, adverse financial impact upon the C-Block

licensees' ability to access capital, to acquire equipment and to remain competitive in the

provision ofservice.

At the time the A and B licensees were seeking initial funding for their PCS projects, the

financial markets were eager to extend funds to an industry viewed as offering substantial

growth opportunities. However, C-Block FCC auction delays following the Supreme Court

- ruling in Adarand,ll! additional C-Block delays due to other eligibility rule changes,ll! as well as

the changed market factors highlighted above, have significantly hanned C-Block licensees. The

more C-Block licensees are forced to defer the build-out of their systems because of insufficient

business and funding flexibility, the more they will suffer severe irreparable competitive harm.

3. Unanticipated Availability of Additional CMRS Spectrum

Since 1993, when Congress granted authority to the Commission to auction radio spectrum

to the public, the Commission has more than doubled the amount of spectrum available for the

20/ See e.g Petition to Deny and Request for Stay, filed by the National Association of Black
Owned Broadcasters, Percy E. Sutton and the National Association for the Advancement of
Colored People, File Nos. 00001-CW-L-95 through 00099-CW-L-95 (filed May 12, 1995);
Emergency Motion to Defer MFA pes Licensing, filed by Communications One, Inc. (filed
March 8, 1995).

21/ See AdarandContractor. Inc. v. Pena, 515 U.S. 200 (1995).

22/ See Public Notice, "FCC Announces Changes in Short Form and Auction Dates for 493
BTA Licenses Located in the C Block For Personal Communications Services in the 2 GHz
Band" (reI. April 26, 1995); Public Notice, "FCC Postpones Short-Form Filing Date For 493
BTA Licenses Located in the C Block For Personal Communications Services in the 2 GHz
Band" (reI. June 13, 1995).
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deliverY of Commercial \luhik Radiu St;.'nic..:s 1'C\lRS"! In ]l)l)~. for JIlslancc. th..:rc \\~h ,1

total of 93 MHz of spectrum allocated fC)r C\lRS the In I\)l)7 then.. will be over two and one

halftimes that amount -- 246 MHz of spectrum -- :ncluding recently auctioned Wireless

Communications Service ("WCS") spectrum. By 2000, it is anticipated that 310 MHz of CMRS

spectrum will be available for the delivery of wireless service.ll

This burgeoning surplus ofCMRS spectrum has had a devastating impact on the value of

C-Block licenses.W As broadly reported by industry experts, the availability ofadditional

spectrum has depressed the value ofC-Block licenses and pennitted D, E and F Block

competitors to obtain licenses at comparatively low COSt.~1 The addition ofCMRS spectrum at

lower prices has harmed C-Block licenses which are burdened with additional debt, face greater

competition and are burdened with higher costs for equipment procurement and system

construction.

During the Commission's deliberations regarding eligibility and service limitations on

WCS licenses, some PCS licensees warned that dumping additional spectrum on the CMRS

market would discourage investment in CMRS licenses and undermine the value ofCMRS

spectrum. Indeed, it was argued that making an additional 30 MHz ofspectrum available for

21/ See Commercial Mobile Radio Services Second Competition Report, Wireless
Telecommunications Bureau Action, Report No. 97-14, Chart 3: Spectrum Available for CMRS
(reI. March 25, 1997).

24/ See Edward Warner, "Spectrum Glut Predicted From WCS," Wireless Week - Online
(February 17, 1997) ("(R]esearchers see a mobile services spectrum glut at hand, even without
the 30 MHz ofWCS being added to the pot.").

25/ See "FCC Slashes Minimum Bid Requirements in Effort to Jumpstart WCS Auction," PCS
Week (April 23, 1997).

- 11 -



C\fIRS use would discour,lge tirnncial [f1stitutinl1" Ii-I '[;1 Illfldlf1i! ('\lRS licensees~

Unfortunately. these predictions have become a reality ,-

Due to changes in the telecommunications market, and the vast amount of additional

spectrum licensed by the Commission, C-Block licenses no longer have the value they had at the

height of the competitive bidding process. Consequently, small business C-Block licensees have

found it increasingly difficult to convince underwriters, banks and potential investors of their

ability to compete in an increasingly competitive wireless environment. To ensure equal footing

in competing for the interest of financial investors, the Commission should provide C-Block

licensees flexibility to transfer control, sell or form strategic partnerships, to the same extent

- enjoyed by non-designated entity PCS licensees. Unless small PCS businesses can capitalize

upon such opportunities, the Commission will find itself faced with wide-scale work-outs and

bankruptcies in the C-Block.

III. Proposed WaiversIModifications To Facilitate the Return of C Block Licenses or
Sales to Third Parties

In light of the dramatic and unexpected changes in the telecommunications marketplace

discussed above, the Commission should relieve C-Block licensees ofrestrictions that prevent

them from selling their PCS licenses to any interested buyer. As outlined below, the

Commission should waive C-Block rules in order to allow C-Block licensees to sell, transfer

26/ See e.g., Comments of Primeco Personal Communications, L.P. at 4-5, GN Docket No. 96
228 (filed December 4, 1996) ("[I]n the current environment, the degree of flexibility being
considered for WCS will adversely affect competition in wireless services thereby delaying the
provision of services, discouraging investment in CMRS licenses and undermining the value of
CMRS spectrum.").

27/ See "FCC Slashes Minimum Bid Requirements in Effort to Jumpstart WCS Auction," pes
Week (April 23, 1997) ("As the DIEIF-block auction showed, it is possible to overload the
market with spectrum ....").
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control of. or exit their PC:-; business \\ltI1ll11t iIlLUtTII1!..' ~uhstclntial renal ties thWllghullt the

license term.

A. Establish A Period For Return ofC-Block Licenses - 47 C.F.R. § 24.704

In recognition of the unanticipated events that have had an adverse effect on small

business PCS operators in recent months, the Commission should establish a window during

the first five years ofa license tenn in which C-Block licensees could return their licenses

withoutpenalty for subsequent reauction by the FCC. Under this proposal, licensees would

receive reimbursement for the monies paid for the licenses to date, including any up-front and

down payments. They also would not be required to compensate the Commission for shortfaJIs

in proceeds resulting from a subsequent reauction of the C-Block licenses. Further, in the

reauction ofsurrendered licenses the Commission should permit participation by non-designated

entities, including foreign investors pursu~t to the Commission's implementation of the WTO

Agreement. Thus, the reauction would more likely attract bidders that are financially capable of

constructing and operating the licensed facilities.

Adopting the proposal for a C-Block license return filing window would acknowledge the

industry changes that make many, if not all, small business C-Block licensees unviable wireless

competitors. Despite industry predictions prior to the C-Block auctions, and the best intentions

of the Commission, market realities have dictated that a C-Block PCS licensee simply cannot

survive as a small business venture.

The establishment of a window for return of the C-Block licenses, followed by the

reauctioning of surrendered licenses, would have definite public benefits. First, it will encourage

larger companies to partner with designated entities in the near-tenn and place an incentive upon

the completion of negotiations prior to the window closure because licensees will have an
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alternative where pre:-;enth there is nunc. [fth\.' lic\.'rhl·~ m~l\ he :-;urrendered fur reaudion.

existing telecommunications companies may weil order pannering with current C-Block

licensees rather than facing the uncertainties of a ne\v auction. Second, this return option would

permit the efficient recovery by the Commission of licenses that would, in most instances, only

be recovered following protracted bankruptcies. Third, the reauction of the returned licenses,

with non-designated-entity participation, would pennit the acquisition ofsuch licenses by

companies financially capable ofconstructing and operating competitive PCS facilities in today's

market climate.

B. Waive or Modify Unjust Enrichment RuJes and Transfer Restrictions - 47
C.F.R. §§ 24.839(d), 24.711(c), 24.712(b)

Under existing rules, C-Block licensees are permitted to transfer their licenses to non-

designated entities following the fifth anniversary of license grant so long as the unjust

enrichment penalties are paid prior to consummation of the transfer. These penalties include

recoupment of any bidding credits used in the auction process and full payment of the cost of the

license in satisfaction of the licensee's installment payment obligations.~ As applied, the rules

prevent C-Block licensees from exiting the PCS business, regardless of the changed

circumstances that cause their inability to compete, and undennine attempts by C-Block

businesses to attract substantial investors; potential partners know that their ownership is

encumbered for a ten-year period, a time period that is abnonnally long within the investment

community, particularly in an industry that is so dynamic.

To pennit C-Block licensees to make sound economic choices, and encourage greater

investment flexibility in C-Block small businesses, the Commission should: (l) forebear from

28/ See 47 C.F.R. § 24.711(c); 47 C.F.R. § 24.712(b).
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applying the C-Block unJust -:nrichment PW\ is:''fh I,I JICClbe tLll1stCrs to non-Jesignated entities

during the tirst tive years follO\ving license grant In specltied trm:closure, default or tinancial

distress situations; and (2) waive the application orthe C-Block unjust enrichment provisions to

license transfers following the fifth anniversary of the license grant.

The benefits of waiving or modifYing the application of the unjust enrichment provisions

can be achieved without harm to the policies underlying the Commission's designated entity

rules. Transfers to non-designated entities likely will occur when the C-Block licensee cannot

satisfy its financial obligations or is otherwise in financial distress. In such circumstances, the

public is offered the alternative ofplacing the license in the hands ofan entity committed to

providing competitive PCS service and financially capable ofcompeting in the market.

Moreover, the Commission is offered the opportunity to collect on an installment payment debt

that remains largely uncolJectible. Further, potential C-Block licensing investors are offered

near-term comfort that they can protect their investment in PCS in cases of financial distress or

bankruptcy. Grant ofa waiver or forbearance from applying the unjust enrichment provisions in

situations of financial distress, therefore, wilJ further the Commission's competitive goals for the

C Block.

Further, adoption of these proposals will make C-Block licensees more attractive

investment vehicles to strategic investors and commercial lenders by offering: (i) the opportunity

for greater ownership in the PCS venture under a normal, negotiated sale scenario within a time

frame customary within the investment community, and (ii) a procedure for foreclosing upon or

acquiring ownership of the pes venture without severe financial penalties in foreclosure, default

or distressed-sale situations, so long as the license-transferee pays the outstanding balance of the

installment obligation.
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