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December 18, 1997

VIA WAX (202) 828-8409

"Ms. Elizabeth R. Sachs, Eaq.
LUKAS, McGOWAN, NANCE fa GUTIERREZ
111 Nineteenth St., N.W.
suite 1200
Washington, D.C. 20036

a.s ~.1ece11ul.r 4e PUec~o aloo, %.0.
aur fll. D~.r: 5-2117

Dear Ms. Sachs:

We have examined Morth Sight Co..unicationa, Inc.'s Petition
for partial Reconsideration dated Decuaber 12, 1997. l:n connection
with it, we held a telephone conference on December 16, 1997 with
Me.srs. Roqer Crane and David Barrett. They requested us to inform
you reqardinq the law in Puerto Rico applicable to the followinq
issues:

1. Whether there were any apeoial requirements, auch as
insoription in so.e reqi.ter, that had to be met. for the
existence of a joint venture.

2. The effects of a foreign corporation's failure to
reqister to do busine.. in Puerto Rico with the
Commonwealth's Depart.ent of state.

with reqards t.o the first inquiry, we found that the
require.ants tor a joint venture were .08t recently set forth in
Daub6n Belava1 v. SAg.tary of the TrMaury, 106 DPR 400, 6 OTOSCPR
564, particularly at 564, footnote 2 and 578-580 (1977), enclosed
herewith. Note that no .ention is _de of any inscription in any
register as requirement tor the existence of a joint venture.

The distinction between a partnership (80ciedad) and a joint
venture (empresa comOn) is not made very olear in Dagb6n BelayaJ.
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However, it need not be because the ca.e arises in the context of
tax law and, for taxing purposes, both are treated in the same way:
their inco.. is ~axed separately trom that of their members. This
should not lead to the miaconception that a joint venture has the
same legal status qenerally as that ot a partnership.

In Planned credit Qf P.R. v. ~, 123 DPR 245, 3 OTOSCPR 344
at 347C (1975), a cas. arisinq tn the co~text ot g.n••~l cQntra~t

law, the joint venture had been distinguished trom the partnership
by characterizinq the first as "an operation limited to one sole
transactionR • Planned Credit, 3 OTOSCPR at 348 (page. 347-350 are
also enclosed herewith). In addition, as opposed to a partnership,
the joint venture i. not a distinct legal entity; a joint venture
1a the joint activity of .everal entities towards a common goal
pursuant to the contractual relation between them. Accordingly and
most important, no special require.ents need be met for the
validity of the joint venture; it need only meet those that
generally apply ~o any valid contract.

Paradoxically, a partnerShip also exists in virtue of a valid
contrac~ which need not be r.gistered anywhere as a requirement for
'the partnership to exist. I.t is thus no wonder that EJ.onngG crA1t1t
tells us that it i. so••ti.es di~ficult to distinguish between a
Partnership and a Joint Venture. Reqis~ration is only necessary in
the Reqistry ot Co..ercial Partnership. kept by each district'.
Registrar of the Property it the partner.hip i. going ~o act as a
.erchant, i.e., a. a link in the chain between the producer and the
consumer.

As applied to the North Sight Petition tor Partial
Reconsideration, those general principle. .ntail that the joint
venture that is called "TELECELLULAR" is a valid joint venture
because the contracts that gave it birth and sustain it have been
held ~o be valid and enforoeable by the Puerto Rioo courts.
Moreover, those contracts, the Joint Venture Agree.ent and the
Construction and Manage.ent Agreement, require and exclusively
authorize TPR to appear on behalf of TBLECELLULAR and/or each of
the licensees before the FCC in matters under the jurisdiction of
that agency.

On the other hand, the PCC actions in response to TPR' 5
appearance. are taken ultimately with regards to "the participating
Specialized Mobile Radio ("SMa") lic.n.... of TELECELLULARIt.
Telecellular's Petition for Reconsideration filed June 20, 1997,
••• also the letters of April 11 and 15, 1996 from Mr. Richard 5.
Meyers to Mr. Edward Nemeth.
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With regards to your second inquiry, the Puerto Rico
corporations' Law of 1995, P.R. Laws Ann., Tit. 14, sec. 3163
clearly .ets forth the consequences of a foreiqn corporation's
failure to register to do busine.. in Puerto Rioo: a legal
proceeding in which it i. taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate ot
authorization to do business in Puerto Rico. That would appear to
be the only advance con.equence, it any, of a foreign corporation
reqis~ering doing bUsiness in this jurisdiction without previously
registering. While it should not be granted that the licen•••s
were doing bu.iness in Puerto Rico, the i.sue is of no consequence
because seotion 3163(d) unequivocally provide. that the failure ot
a toreign corporation to re9is~er to do busines. in Puer~o Rioo
4Qaa D2t ippair~ validity gf ita gg~orat.~ nor prevents it
fro. defending it••lt in any proceeding in Puerto Rico (copy of the
section in the original Spanish enclos.d).

We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call
for turther clarification or comment.

,at
Encls.

c: Mr. ROCJer crane
Mr. David L. Barrett
A. J. Bennazar Zequeira, Esq.

[ajb\tpt\3AcMj
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Ho=ac~o Oaub6n Belaval !l !1 ..
~ls~nt~f!. and appellees

v.

S.c~.ta~ of the T~••s\lry of
Puerto R.\.co,

~eiendant and appellan:

Rev.ew

No. it-77-114

J\ld~nt of! the
Superior CQ'lrt,
San Juan P.r~.

3\1&" )05' Rtes
Mare1ne~, Judge

~~. ~~STICE ~ECRON GARCIA delivered the ppinion ot the court.

San Juan. Puerto Rico, October 17. 1917

~~e controversy ~nder our consideration opens the door

~o t~e analysis of t~e legal rules and criteria reqUired

-v :!~st1.:lgu~5h a ;·9a:r~~.rsh1.p,,1 fron "~oll'lllon ownershiP,,2

in tax la~ ~tter$. this area ~s one in which, due to the

INP&rtnerShiO - The term ... shall ~nclude,
~urth.r. two or more persons, unde:r & common n&me
or ~ot, engaged tn a 'Oint venture for ~:rofit.N

(13 t..P.1\.A. J 3411 (a) (31.l

Z It is ..,.11 establi,shed that the !D.re
e~mmun.tr of propert1 doe. not cOnstitute 4
Joint advent\lre. . . To conseit\lte a JOint
aQventure the eO-Qwne~s must. without ActUAlly
~orminq a p.rtne~sb1p, contribute their con4ominia
an4 en94g_ in so.. specific t~.n.act1on for
prot1t: they ~t .ha~e in prof1t. and 10•••• :
t~.r. should exist some f1duc14ZY relat~on.h1p

as between p4rtners so th4t there ~y e~ist &
mutual aqancy in any tran••ction carried out
w~ t1nr Sl;Qpe of the jo1nt adYent.ur., ..c:h
One havinq a Yaice and ~o~_ in the manaqement
of the bus1ne.s. althO\lgh they may agree that
~n. or more of them may act on behalf o~ the
~thers in the conduct of the enterpri.a. 4.
is the case in partnersh1ps. f\li9 v. !!!
~, 65 ~.~.R. ~91. 69S (19'6 •
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I~ ~~. =ourse of the year 1971. the D&ub6n-aelava1

or~t~ers ~~:ec several suits against the SecAetar; ~f t~e

;nl? ~=: C3X ~~r?oses. After consolidat~ng the ac~:or.S.

~v~~.~ce ~n ~~e :iducia~! relationship ~e~ween ~he ~rot~.:s.

I,

~fter the Estate of RAmOn L. DaUDOn-Cab=er~

, ..,
r:
I

'ij

:~r $93.,J00. :1

a. ~st~er selaval Vda. de D&ubOn

b. Kor~c~o, Oruso. and Vasco
;:)a~6n-8elaval

RamOn Oaub6n-Morale8

31.567.47

16.656.30

:~a.ns. ;.{orac;.o. Or".!so. and Vasco ;:Ia~On-gelll·rai.

Wi~h their respective shares (S31.567.4;1

~~ey ~ook a 565.000 :ca~?cr.Ce ~e ~e6n Ave~ue,

:e5ult~r.q ~r~m ~e t~o properties sold ?lus :wo
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~.s held and. as 4 result thereot. the !nter~a1

~venue aureau d.t.rm~n.d the .x~st.nce of the

9artnershlp. ~t the same time the total ~Ount

~or ~eflei.nc~es was reduced to $29.602.54 alter

the hearing.

The deticieneies tor the previous years.

that 1a, 1952, 1953, 1957. 19S5, and 1960. we~e

also 1it~g4t.d before ~e SAn Juan Part of the

Superi.or Court of Puerto Rico. under Civil

NO. 63-1668. On March 6. 1964, this court

speaking throuqh it~ Judge. Anqel M. U~ierre.

dismi•••d the cQmP1aint filed by the OaubOn-

aelaval brothers. A petition for review

aqainst said jUd~ent wa. filed befOre the

SUpreme Court of Puerto Rico (Horacio OaubOn

aelaval et 41 .• v. Secretary of t~. ~re&surv.

R-64-Z12l. On February 17. 1965. the Supreme

Court refu.ed to i ••ue plaintiffs' writ of

review, thus affi~1ng the judqment of the

Superior Court. San ~uan Part. 1n CiVil

No. 63-1668.

AF't'ER 1'RE TAx DEPICIDlC'Y

Since the deficiencie. for the rears 1952

to 1960 were litigated and .dv.~se1y adjudged.

the taxpayers. co~lyinq with tne judqment.

prepa~.d and filed •• a partnership the income

tax returns fOr the years subsequant to 1961.

~lus. wittUn the StAl:Ut:My pertod f1aci

for the~r ~.yment--April 15, 1966--the OaubOn­

Belaval brothers filed a for.mal cla1~ for

refund of the 1neome taxes paid for the ~ 196i

to 1965, both years 1nelusive.

567

p~ ~8

i

. '.....

. I

j

I

I
·1

I
I
I

I ,
II I

J!

t
I
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In cep11 ta such refund cla~5. on

~av.~~er " 1968. the !~eome T.x eureau Sent

a ~etter which .ssent1al~y r.4~s .s follows:

"Cor.cecninq the above-ment1oned

refund el&~m. filec on Aptil 15.

1966. your are hereby advised

;0 ~~at effect until the cas. of

the deficiencies for the years

1964 and 1965 i. decided. We

are enclosinq ~nder separate

cover & notice of deficiency eo

enat effect."

~~e ~rothers Drusa. Koraci0. and Vasco

Ja~QOn-B.1ava1 undecstood ~hen. as they still

~~~9~st~nd ~oday. that ehey did not constitute

--neither then nor nOw--4 ?artner.hip, but 4

years ~h~ch have ~.en litigated and settled.

but =onc~rninq the years !rom 1961 until 1969.

t~e 'aue~n-ae14val brothers are the followinq:

la) !he leAse contracts of their

pro~ert1e. require the consent.

participation, and s~gnatur. of

each and everyone of the three

brothers.

(bl All eUrrene aC~ounts requ~re eh.

~egi.trat.on of the siqnatu~es ot

each and everyone of the three

I
J

\
I
I
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and i~cependent &uthor1zat1on. con-

=~rrence. arod approval o~ ~h. ~~ree

::r::t:".ers. 140 I:'J.Cio . Dr~50. 3nd '!asco

Oau.o6n-aelaval.

,j\ ~lone ;,f the \;)rot~e.rs shall sutlrogaee

~l~sel~ expresBly or impliedly ~n a

~~e :t~er \;)rot~ers.

~~~~= ~nc~vidual account~ng under

~er~i:ied ?ublic Aeeountant.

," :he =t~er hand. the Secretary o~ :~. 7reasur,

Oefendanc eOn tends that;

-:;,e :;onstruct.on ot their business

and. later on. the control of ~he

rent incomes and expenditures of

said business enterprise, a currer.t

~ec~unt was opened at the Banco

~opular in the ~ame of the ?ar~~.I:'­

'h~~. ~aub6n gelaval Brothers. ~~ey

3s~eed that t~e actions of t~o :f

i ~
" ' .. i.

j .'I'
I .i I I

I:t
I 'j
t i

I!
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to ~he ~roble~ ~e are ~OW facing. The~~i

;e:~~~de: v. ~c. of Treas., 95 ?R.~. ~~l (196~1

~lain~iff3 allege that this case ~5 applicable

~~!!erence had been established between the

=ase ~t ~ar and CQmm. J. Fernandez, 95 ?R.R.
, I, ,

I'

:n the ~iqht of those facts, the :ear~ed ~r~31 cc~r:

=onc:uoed that the ju~gment entered in case 63-1668. ~hlC~

=~vereci t~e taxa~le years from 1952 to 1960. did not con-

5~~t~te ~ col:ateral .stop~el fer the adJ~dicaticn of t~.

~ell. :~rthe~ore. that there was no f1duClarj re~at~on-

$h~p between the brothers and consequently they constit~ted

a ~o~cr. ~wnershl~, and not a partnershi?, 4S decidec i~

~f
l
I!
II

(1968) •

\t the request of the Secretary of the Treasury _e

I

:~e ~lrst error challenges the trial court's tefusal

eo apply the doctrine of re. judicata to ~he ~axable yea~5

runn~~g :ro~ 1964 ~o ~96S, and from 1966 to 1967.

~:.- ;';:.;e aqree. 'JIe have recognized frequer:t11 that ':~e

~etense ot res judic3ta ~ay be 5ucces&t~11f lnvo~ed ~~
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~~5 (19541: Pereira v. Hernjnaez, 83 P.R.R. 156, ISl (1961>,

£nd au.cacli.a, Treas. v. Tax Court, 72 P.R.R. 576, 580

'1951J--irt i.~s modality know~ as collateral estoppel by

jucgment ~he~ a litiqant $eeks eo reli.ti.ga~e a matter or

~act previously adjudicated by a court in an act!on between

the same parties, under guise of another cause of action

d~fferent trom the one raised in the first suit.

The judqment rendered in the first suit--March 6, 1964

(CiVil ~o. 63-1668)--, in$Qfar as pertinent, reads:

The ~laintif!s acquired the lot as a ~~ant from
their mother: erected ~ building, and ~OT!.ct
r~nts ~ay&ble to the Caub6n a.laval brothers.
They have a m~tual bank account, mutual interest
in the profits: they oPerate for profit: they
have mutual re.ponsi.b~lity in the conduct and
admini.stration of their business: mutual eon­
tribut~on for the acqUisition or construction
of the building ~hich ~~e~QS rent.; and service
is rendered by all part~ers. SuArez v. Descartes,
8S P.R.R.: ~odr19ue~ V1era v. Sec. of the fr.as.-­
Review 343 as ot oecemBer 31, 1963.. , .

In view of the rents yielded by the bu11dinq
loca~Qd at 1510 Ponee de Le6n Avenue, plain­
tiffs constitute a ?art~.rship or joint venture
fer taxin9 purposes.

It became final and unap~eala~le whe~ t~s Court refused

to issue a writ of review. In harmony with the forego1nq

decision the secretary continued considering ~~. Oaub6n

Selaval brothers as a par~ner$hip with reqard to the

r.n~a15 accruing from the leasing busin.s&. From 1961 on

the Oa~On aelaval brothers filed their income tax return.

as a partnership with reqard to said DUBin••s. It wa~ in

1966 that they requested tbe Secretary a refund of the

taxes ':laid during l:'~ ~~~.' ~_oth rea~~~~i.ve•... ..__... --
-~.~----_.

On recrua~ le, 1~68, th15 Co~t rendered 1~$ decision

in Corom. of J. rernlnde~ v. See. of the Treas., and in
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the ~ase at ~ar lnvolves it. '. reflMld~ of taxes. ; t ~$ ev1.-

dent that they are trying to relit~qat. the same action

~nder quis~ ~f a di~ferent one. hence the Collateral

tsto?pel oy ;udgr..en~ ~OCtrl~e may De appl~ed. 3

,.
'.

"

The ~=i3: cOurt'S ~hesis Concluaing that the :oi:'ater3~
I'; I I:'

e5t~?p61 ~y Judgment ~octrine is not applicable to t~x

actl~ns ~~VO:'Vi~g dif~erent years when the 4p~licacle

I,

i"

I, '

~r ;ud~clal ~eci$ions--can be suppo~~ed by COmml$$lor.er

by judgment doctrine is of strict app14c4tlOn and that

It only ~emalns ~or1961 to U67.

~s to analyze in ~~r next aSslqnmant the ~orrect~ess ~f

t~a J~dq~e~t ~tth regard to the taxAble years fr~m 1968

to 1969.

~t 5hould be sustai~.c ~ith reqar~ to the contro'lersy

J~ :~te~al ~evenue v. Sun~.n, J3J U.S. 591 (13481. ~ev.r·

598-599. ~ence. we determine th~~ the col:ateral estoppel

have ?ros~ec~~ve validity and ef:ect. Sunnen. supra.

as a ;ene=a~ ru~e. a var~atiOn of the law i~ ~orce 5ha::'

II I I

The secon4 error questlons the det.~ina~1on stat~ng

that the ~elat~onshlp between p1aint1ffS-~11... ~ith

J
~~ sddition to our above-cited case law.

see: 91ac:kJn.n' ASS., Inc. v. Un~:;.~ States, 409
:. s,,;pp. 1264, 1265 (19'76): Jlt.dOl~h Coon Co ..,
:.".~., ~19 r.::d 1280, US3 li1' 1: ';ones 'J.

~d Stat:es. 466 r.2e 131, LH (19m-:-

l' t

1ji JI
t
I.

,.
:t

~ !
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~;=~~_J~~~ ~e~e~~ ~s ~~S~~':~3~:~ ~~9 ~St~:­

_:'~.".:71!;":-=' :J: l ~"lr"::-:.r3:".:";:, :..-:. :;t=~::~ ':3:'< ::; ......
~~g ~;_:;~~~; ~3~· ~. ~=~5~dQ=9C 35 l~~~~3C~··~

:: :~~ ~x~5tence ~~ ~~c~ J r3~~~e~S~~~:

"7:.~':.~.1~ ~:".'=e:e5t :,,:-. ~r~f~,:lO; : 2: 7.;,;t·~.1~

.. ~;::._ ... :.: === ~.='::; 3.:".': :"=sses. ~~:'~':l~.:n 1:"':
~x=r~53 ~~rge~e~: ~Ot :~ 3h~=e ':~e :~si ~S ~~t
~~5e~t~3~ :~ ~~e cCnst~t~~lCn ~f ~~e :a:,=~e~­
.ih;.;;; i 3) ~ue.YA.L.E.esconsl:"1l.i.t·1 :":1 ~~e cO:".c~c':.
:of :"le:ar':::"ars~:;l'3 bU51.neSS, but It is a ·...el.>
t"e::og;·.. ~:e<.! ~x--:eptlvn tholt <1 j:'artnershi;; ~ay

~x:..st ~ct~l':.~sta~~l~g :~e ~elegat;.c~ :0 ~~e

~ec~e~ ;~ ::".e ~.~a;eme~t ~f ::'le ~;';Sl:'less :..:-
3 .rea:er ;;r=?cr:;.c:".; (4) corr.:no:". c=:-:t:::"~:J::"::"

~= l~~ :~n«~3nL~ :~ ?ar~~.rshl~ ir:o.=~·J. ~~:

:~~~ ~~s~ ~as S:Lq~C ~a~ue, s~~ce ~~ ~s =~~­

$1=er9~ ~~at 3 ?ar:ne~Shl? may be const~t~~ec

e~e~ ~~ ~~~I ~ne uf ~h. ~~rtners :..s t~e :wne=
;f :~e ?=c;er~t 3~d ~he ~l=~ =ap~~al CO~SlS~S

~e=2~:' ~~ ,;;-:e =~.:h':. ;; :he ·:lt~er :::err.ber ';~

~~e :~e y::::?er:: oelcr.q~~g to ~he ~~~e= ~5

~~ ~~2 ~Ase ,i ~~~ust::~31 ?ar~r.ers :~

?'~",r'::> !'..::.~-:::; S. ':~e rencit:..on ::;f serVl;;e ':;-.
~:: ?&::,=~~rs. ~l.':~::lugS the ?OSSibi:~:y o~ 1;-:
~~.!;;t:..-;e ::ar,::,:er is .dm.ltted. as ~n the case
J~ s:..~e,.':·~ar':;".er5 l.n ?\Jerto Rj,co: (61 ~~at

~c ~r~~l~:..~:..cn ~~i.st ~o ~11e~ate ~r ':rl~r
s~y ::=~Fe=,=¥ ::;: ~~terest =! ':he =ar':~e=s~:..::.
~_:~:;;~ :s. ~~c~;s~~n ~f iuch ] r2St=1:~:=~
i~~~~; ~~~ =e :~~Sl:e=.d ~s :~ ~e~~te ~~9

~~:..st~:-:::e ;: J ::lar':.~e=3n~p.

7he ~o~:~Wl~q :"5 considered to ~e ~er­

':;.~en,; ~v:..~ence ':.0 t~e eX.lstence 0: 3 ?ar':~er­

5i."?: :o::w :loci< ent::~es .lre ::lade. althoug~

~~ey 'ay ~c: oe =~ns~d.red as =oncl~Sl~e ev:..­
;e:-.=e; :'e;Jt.!se:'".1;J.tl';);'\ ~e~ore ,;~e 9ubl::.c; ::-.e
~';J,,;e~e:-:~s :: ;over~~~nt agents 'J: ~~e o~s~­

~e55es ,f :~e ?ar~nersh~o: ho~ curc~.ses ~re

~a~e !n~ :~e ~~~ i~ ~h~;; c:ed~~ ~as bee~
~=':.~~~~c ~~ ~~e ~ar~et; ~ho ~&Aes ~~e cor.tr~c,=s

)r.~ l55~~P9 ~::'~~~it~Q;; the n~e ~n ~h:..ch

~a~~ lCCOunts lre op~n.d: the n~e 10 ~h1=~

~o~r~ }C';~C~5 :r cla~zs are ~iled ~~~h :~e

S:3te'~ 3u~~cr~ties; the eXlstence ~f ~.r':.~er­

3n:..~ =cr.':.=.lCts. AS tc :~is last ~.ei~ ?f
e~l~ence. a~~~ouah ~t is stated ~n the contracts
~~at ·s. ?art~.s ~ave ~Ot nad the lnten~:..on

0: ~Or.5t:..t~t~nq a 10int adventure or a cart­
ne=sh~2. l~ ':he .are~ents and mot.vat:.cnS ~!

,=S. ~ar':les '0 ~hcw It. it ~141 be ccns.l~ered

~~~t ~u=~ .~~~'; )d,ent~re ?r ~art~ershic ~as

est3~~1~~ed !cr :~e ?rooer tax ~u~cses; S
~er:e~s, ~~e ~a~ c: :ederal :ncome 7axatlC:-:

~ ~ .. )§ 35 J} ~nd 35.\H.

:~ ':.~e 5u9?lement cor=eS90nd~~g :0 :~e

:~~: ~13S ;: ':~e 3bove-~en:4cned ~c~x ~e :~~~

.1
.. ~ d

. ~

I
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:.-.=: =3:1e ;: :-"te ':. ~, :"')1 .. S·.;~,,:::. 5~~.

_. Jv~C"':I~:-:-rS;l :.:: ''':::'=.-: l..t ::0' ::.c1.:e:::
:~~t ~ ~:~~~ I~';~~:~:t ~X~5~$ ~~=c ~~. ~o~­

.. ~''''':':'''= :.1-:-:':» ~r'~ -:r-:'...c: CA.J :Cf".~=:'=\.:t~;,,;:-:
;: -;;,-~':, :):==er,:". ::.."1e or 'i<:.':' :.:: J ::::::':".":'::::-'
.;:-:::;;::~,<:.::~; ';:; l -:n:-.': ~r~o::.et3.:-; :'(.::er,s::
~_ .. :":'.\,~,:"..6a:' .:=:'::=~~ :J;! ::-.• bus:.::._ss: :CJ ~1-• .:1:':":"':C'

;: :J::::'::':5 . .15lje :r::;r:'I ::;ro::.t:.s :ltCe1VeC :.n
;a;~e~': ::~ ~a;~s. ~ut :"l~t nece5sarlly o! :csses;
i~: 3 COr.t:3Cl;. 91tner express or implled
showi::c that 1 :OA~t:. advencure ~a5 l" fact
~::':erea :.nt~, ]S4-3§S (undersc~re 5u??11ed1 .

... ~ -..

•. ' 3CC::l:::ar.ce ''''1 ~11 ?Ul';:. ·J!a!!. A5:;:'e::;;;.
:1:-,: ?':'·...e~~. -.el..':he: ':he scurce :: :he ,'J::::S
~~~C :.~ the const=~c'::.on of ~ne bUlldir.g. ~c=

:.-:a :'.)C': ::'03:: ':~e: ha'le a ?roxy. as '",el:' as
::-~ :J~': ':~~t ':~e~ :"lo3~e a =::;~on ~a~~ ~c::::u~~.

~ .. ~:-, ~"'1Y '~a,! :::ll'\t.::'::li:'J..:"IS ::0 ~ec~~e '",het:.;-,er -::-.e
~~~~~::~5~:~ ~~~N~~~ ;~o ,r ~O=2 ?e~jOn3 :S 3
:',\:'::-?:-;;:".~.) ~r ~3 ~er~~'!,), c~r;:l·~;-,:.t·;· ?r::;:e=::,:,
:~~_:~~: ::'::-:. .. ~~~:( .. '!:?cy ":.~: P=:P!::;~,:.n .;~'';-.. 4. _ ." .. :::l. ~ _ .. __ ~S. I. e 1 ~... r ' ,..,c. ,10. .,

:: :'~:3 ~~ ~ts ~ 70 ~ut~o=:~ec t~e '~3r.t:.:.~~ ~~

~~e ~su~ruc~ ~~ ?e:~etu~t'l ~o ~~e q=ant.~e an~

::~e~:- su==~sSo.s .~ :lt~e, See ;ix'~ez ~,

\,'/3:'.::. 0:;1 ?,:~.". ;'.99-306 (:'Hal. ~2,5 (u~~e:-

(1.1 JlJrldlcal n4l:.....re. (21 different 'oas.s,

)::~ :)) ?U~05e or ~bJectlve.
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~"E-lqj' Opon applyinc;; the rules see forth aDove to the cue

~e Qa=. we deem that. pursuant to the Income Tax Act,

4Pgellees' leasing business is a joint venture s1nce--both

~n a quantitative and qualitative manner--the tollowing

factors concur cumulatively to _how that it is an active

action aqreed upon whoae basiS is the express joint Wills

and efforts directed to increase the capital of a social

or common patrimony: (al contribution of money, property,

iond time in a joir.i.. <:;ause. -l'nree of the ~our b~other9 who

first constituted the estate deCided to engage in the mutual

affort of constructing a building m.ant for the lucrative

~e4sinq b~siness through a jOint money contribution which

was s~pplemented with other sums acquired through obli­

gations that woul~ be comp~ied ~ith jOintly: (b) development

of ~ COmbined ~roperty interest and a mutual conduct of the

~~sine5S which can be proved by execution of contracts

and collec~ion of rents in the n.me of their partnership

(Oaub~n Belaval Brothers). With said name they kept a

~an~ account which facilitated the con.truction of the

~~ilding'5 extension; tel distriDut10n of profits. Logically,

th1$ implies that the Oaub6n Belaval Brothers share the

?rofits, ana also. whatever 10•••• there ~ght be; (d) e~.t.nee

o~ an implied contract which in tact reveals the .st~11.hment

~f a jOint venture: 4 (el f1d~ciary relationship between the

\

'The Sec~eta~ aceurat.ly po~nt. out that:
-in this ca•• eh.....ur•• taken by plaintiff.­
appelle.. is not restricted to--&S in the c••••
o! vtas v. T&X:di!:if' ::d'~' 'U1!i v. To rt, _
6::1 E:ra 601-- -,- Q\1IIt:'-o-r.r;- r-
v. Sec. of the Tr.as., SU2£~--pro ~t qains ar1sin9
from the1r respect~ve cont~iQ~t1ons, but ~hat
tney ~ave a say in the adm1n~.t~.tion ot the
common owned property. But there is still more,

------_.



of the others does not have the acope given to It. for the

~o. R-77-11~ ITranslatlonJ

78775':'3 :. '2 :.
78776431EH

as the tr~al cour~ wlderstood, only hecause the Daub~n

°It shoul~ be noted ~~at the l~~tation to
whieh appellees agx••d is in the sense that the
lease contracts "reqUire their authori:r:ation,
in~erventiQn, and the~~ s~gn&tures." Therefore.
it is a ~lea~ siqn of the existence of a partner­
ship, in opposition to a common ownership where

Belaval brothers had set by-laws r.gard~nq combined or

.ndiv1dual ?owers. r~ fact that none of them was manager

from the same moment that 9laint~ff5-4pgellees

aqreed ~pQn constructin9 the bUi14~ng, the
intQ~tion eo c~e.tQ a joint venture for ?rofit.
could be evinced. To that .:tect they borrowed
l.~g. sums of money for the pa~tnership Caub6n
8.~.v&1 Brothers: they bound themselves to pAy
Jointly and severally the loans received; they
opened an account at the Banco PopulAr de
Puerto Rico in the n&me of the p ...rtnershi?
and any of the plaintiffs eould draw frQm that
account ~ith two of the required signatures.
Thus. ~e see that there was a fiduciary relation­
s~p between tham. Said ent.rp~i.. never ceased
its funct~on9 and alter 1960 tb.y eon5truGted
three additional stories to the building, pursuant
to the verbal aqreement of the plaintiffs. Further­
more, the lea.e contract. ~re made in the name
of the Oaub6n Belaval Srothers. Finally, we
clearly see that the baSic purpose of the Oaub6n
Belaval brothers in est&b11$hinq said bUsiness,
w&. ~Q qa1n p~oftts by ~~s of A joint venture."

511_ 2 pu1g lrutau, Fundamento de Oerecho Civil
405 (l9S6).

~4rt of it and who are interested ion the success of the

enterprise. 6 The fi4uciary relationship is ~ot.impa~red,

This means that a per$on shall not enter the partnership

W~thout the unanLmOUS consent of the other partners--art. 158;,

Civil Code (31 L.P.R.A. S 43S8)--for the b.... is of a partner­

ship ~$ the mutual confidence between the persons which are

OaubOn oelaval ~rother5. tt is our du~y to make clear that

the legal Coc-...:'..r\e crita..""1cn which characteri:z;es a p.u;tnershio?

as a trUlit aqreement "is contrllcted tntui ti tlerlOonae." ~

" ,
12h18/1997 10:27
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"11. I

C~7il Coda ?rOvides eor the designation of one or several
7

~anagers ~ithout ehanging the essenee of a partnership.

).~ucles 1583-1587 (31 L.P.R.A. §S 43S4 to 4358).

~il; Finally, and with regard to the taxable years in ~on­

eroversy, 1968-69, we are aw~re of the fact that ewo daeade.

have gone by since the dea~h of the predecessor, Daub6n.

The time elapsed is an element to be taken under cQnsi~eration

together with the other factors mentioned ~ove. The sum

to~al of these factors d~termines unfailingly the existence

oe the Daub6n Belaval Brother$ Partnership for taxable

?ur~oses, as the only juridical oonel~sion. The case at

~ar is clearly ~ist1ngUishable from the caae of Comm. of

J. ~ernand.z. SUDra.

T~' ;udgment is rev.;sed.

~=. :~Stiee RiV&u took no ;ar~ in this decision.

::r. Jus eice ~a:::-t!n concu:-s in the rasul t.

the joint-owners are tree to transfer their
riqnts eo a th~rd 9arty rursu&n~ only to ~e

limit&t1o~s s.~ ~orth ~n the redemption
insti.tuUon.

. ,-.-.~ .:-

7Reqardl••• of the fore90in9 ••e actually
harbor no doubts &5 to the ax~stenc. of such
~onfld.nee, for it .is evinced by the fact that
the s1qna~ur. of two of the brothers sutficas

-- ---- .--_...-_....__ ._..to.....dz~om....th.~ a~nt.-~j.. -UllplJ.elf----------- -. --_ ..-------.•
that ene brothers always have full confiaen~e

1n l!ach other.

:!PE/rnec
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2
Se.: 2 ~lev ,On "ar~n'Plhip Joint Adv.nture', SS S2.1-

[21 Even thouqh .ometime. it i. difficult to distinquiah between

Comuni4ad. ItI-2 ~iq Brut.u, Fundam,n>o, d. De~echo Civ~l

23 et s~. (19731: 1 Lanqle and Rubio, ~'nu.l de O.fe~ho

~efcanti1 Esca~ol. -07-712 (l9S01.

partnership is present, to wit. an operation l~ited to one sole

2
transaetion. The text of the quaranty lenda support to thia

52.20, at 4S9-489 {ld ed. 19601~ 2 willinston,ou Consf,~e~

eharacterist.c which makes such institution different from ..

m.nt. denominate the same aa .. joint venSure, that the ••••ntial

a ~artner.hip and a Joint Venture, the ex~1nation of the let1:ers

(Plaintiff', Exhibits 17 aod 18) by which Brit. and ~attern {aid came

ship is cr...~ed or .Xlaea.

w~th the e~pre•• purpo•• of divldinq the profits or likewise

~r.elud•• a corpor~tion trom p.rt~cip.tinq in a iObDt ~.nture

~~th a natural person, as ehe one aqreed upon betwe.n Mr. Mattern ~s~~~

in the aame proportion 50% of all the money. to finance Ameriean

!luffer the losII.. • It 1a .. Ulluill. trana.c1:ion in bus in••• by which

and no~ :0 &ny other na~ural or juridieal person. There i.

12/18/1997 16:27
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It 1S no~ an a ••oci~tion agre.d u90n for ~iv.rse opera~~ons

and of a contin~ous nat~r•• b~t one w.th a re.~ra1n.d and &p.c~fic

end. ·.mic:h expressly disca-rdll! the c:onferrinq of interest ~n tn.

bus~~esseS. ?ro;its. losses Or ocl.gation. of one towards ~h.

ot~er. and in ~hich ~at~ern [SlC] dele9ated by trust on 8rite all ~Me

measures reqardlnq ~lS participation,

[31 The qeneral rule .do~t.d by the m.jor~ty of the ~ourt. in

other :urlsdictlons ~s that a eor~oration do•• o~dina~ily have the

90·...e~ of eltl1:larJung on a :Plnt c'dve'fl~u. so long a. it is for pur?Q.e.

otl'lerwise ·"l,:h1.n ~he scope of the corporate powers, Anno:

Co=~or3~~on ~n ~i~ o-r Joint Venture. 60 A.~.R.2d. 936-939.

The sev.nt~ erro~ aSSigned po~nts out that the ,:rial c:ourt

should haVe stayed the JUdicial proc••ciinq. con.~d.rin9 that the

?laint~ft corporaClon ~a5 voluntarlly s~itt.d ~o a reor9.n~z.t~on

~roc:edure under Chapter I: of ~e Federal 9ankru~tey Act at the

Un~:ed States South ~istr~~t Cou~t corresponding to the C~ty of

:Te"" 'fo::1<,

T~e error ~s ~rlv04ous. The proof ot the existence of su~~

~=oceeure constit~tes an or~.r from the Refer•• 1n SanKrupt=y

~~o ?reclsely aut~or1z.d ~laint~ff to continue operat~ng.

[~1 !t ~s adduced as ninth e-rror that the court ~id not impose

all the strictn••• of the law in view of the usurious loans

evtdenced by the co"~ract. wht~h culminated with 9&941'. ~aranty.

the diffiCUlty ~or th.s •••1.qMment to p~o.per11e. on the fact that

?laJ.~tl=f eX;H'essly wa1'/ed the coll.et.on of such ':'nterest upon

~eslst:;.ng froll\ ~ne sI.J.OCC'.JO clai:ned. ~hat obviously re~le·/ed ,~ ==Qll\

PAGE 24
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