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BUFETE BENNAZAR, CSP
LAW OFFICBS
POST OFFICE BOX 194000 -NO. 212
SAN JUAN, PUERTO RICO 009194000
TELEPHONE: (787) 7849191
FAX: (787) 7643101

. Beanamr Zequcira American laternational Pixza
R Gascia Pérez Third Floor - Suite 304
N. De Lebo Guzmén 250 Mufioz Rivera Avenuc
E. Padrén Rosado

Hsto Rey, Puerto Rico 00918

December 18, 1997

VIA FAX (202) 828-~-84909

Ms. Elizabeth R. Sachs, Esq.
LUKAS, McGOWAN, NARCE & GUTIERREZ
111 Nineteenth St., N.W.

Suite 1200

Washington, D.C. 20036

Re: Telecsellular d4e Puertc Rico, Inc.
Our file number: 5-2227

Dear Ms. Sachs:

We have examined North Sight Communications, Inc.'s Petition
for Partial Reconsideration dated December 12, 1997. In connection
with it, we held a telephone conference on December 16, 1997 with
Messrs. Roger Crane and David Barrett. They requested us to inform

you regarding the law in Puerto Rico applicable to the following
issues:

1. Whether there were any special requirements, such as
ingcription in some register, that had to be met for the
existence of a joint venture.

2. The effects of a foreign corporation’'s failure to
register to do business in Puerto Rico with the
Commonwealth's Department of State.

With regards to the first inquiry, we found that the
requirements for a joint venture were most recently set forth in
Daubén Belaval v. Secretary of the Ixeasury, 106 DPR 400, 6 OTOSCPR
564, particularly at 564, footnote 2 and 578-580 (1977), enclosed
herewith. Note that no mention is made of any inscription in any
register as requirement for the existence of a joint venture.

The distinction between a partnership (sociedad) and a joint
venture (empresa comGn) is not made very clear in Daubédn Belaval

T T
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Ms. Elizabeth R. Sachs, Esq.
December 18, 1997

Page 2

However, it need not be because the case arises in the context of
tax law and, for taxing purposes, both are treated in the same way:
their income is taxed separately from that of their members. This
should not lead to the misconception that a joint venture has the
same legal status generally as that of a partnership.

In Planned Credit of P.R, v. Bage, 123 DPR 245, 3 OTOSCPR 344
at 347C (1975), a case arising in the context of general contract

law, the joint venture had been distinguished from the partnership
by characterizing the first as "“an operation limited to one sole
transaction®™. Planpned Credit, 3 OTOSCPR at 348 (pages 347-350 are
also enclosed herewith). In addition, as opposed to a partnership,
the joint venture is not a distinct legal entity; a joint venture
is the joint activity of several entities towards a common goal
pursuant to the contractual relation between them. Accordingly and
most important, no special requirements need be met for the
validity of the joint wventure; it need only meet those that
generally apply to any valid contract.

Paradoxically, a partnership also exists in virtue of a valid
contract which need not be registered anywhere as a requirement for
the partnership to exist. It is thus no wonder that
tells us that it is sometimes difficult to distinguish between a
Partnership and a Joint Venture. Registration is only necessary in
the Registry of Commercial Partnerships kept by each district's
Registrar of the Property if the partnership is going to act as a

merchant, i.e., as a link in the chain between the producer and the
consumer.

As applied to the North Sight Petition for Partial
Reconsideration, those general principles entail that the joint
venture that is called "TELECELLULAR™ is a valid joint venture
because the contracts that gave it birth and sustain it have been
held to be valid and enforceable by the Puerto Rico courts.
Moreover, those contracts, the Joint Venture Agreement and the
Construction and Management Agreement, require and egxclusively
authorize TPR to appear on behalf of TELECELLULAR and/or each of

the licensees before the FCC in matters under the jurisdiction of
that agency.

Oon the other hand, the PCC actions in response to TPR's
appearances are taken ultimately with regards to "the participating
Specialized Mobhile Radie ("SMR") licensees of TELECELLULAR".
Telecellular's Petition for Reconsideration filed June 20, 1997,
see also the letters of April 11 and 15, 1996 from Mr. Richard s.
Meyers to Mr, Edward Nemeth.

W
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Ms. Elizabeth R. Sachs, Esq.
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Page 3

With regards to your second inquiry, the Puerto Rico
Corporations' Law of 1995, P.R. Laws Ann., Tit. 14, sec. 3163
clearly seaets forth the consequences of a foreign corporation's
failure to register to do business in Puerto Rico: a legal
proceeding in which it is taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate of
authorization to do busineass in Puerto Rico. That would appear to
be the only advance consequence, if any, of a foreign corporation
registering doing business in this jurisdiction without previously
registering. While it should not be granted that the licensees
were doing business in Puerto Rico, the issue is of no consequence
because section 3163 (d) unequivocally provides that the failure of
a foreign corporation to register to do business in Puerto Rico
does pot impair the validity of its corporate acts nor prevents it
from defending itself in any proceeding in Puerto Rico {copy of the
section in the original Spanish enclosed).

' We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call

for further clarification or comment.
Cordially,
/ /
osé" R arcia 4

/at
Encls.
c: Mr. Roger Crane
Mr. David L. Barrett
A. J. Bennazar Zequeira, Esqg.

[aib\tpr\3eachs)
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IN THE SUPREME COURT OF PUERTO RICO -
doraczo Daubén Belaval et al..
Review
Plaintiffs and apovellees
v. No. R=-77-114
Secretary of the Treasury of Judgment of the
Puerto Rico, Superior Court,
San Juan Pare,
Derandant and appellans Juan José RIos
Martinez, Judge .

ay

MR. JUSTICE YEGRON GARCIA delivered the opinion of the Court.

San Juan, Puerto Rico, October 17, 1377

T™he controversy under our consideration opens the door

o tne analysis of the legal rules and criteria required

1

. ]
=2 Jiscinguish a ‘‘parecership"” from *.ommon ownershxp‘

in tax law matters. This area !s one in which, due to the

l”Pnrcncrshia - The term . . . shall include,
further, two O more persons, under a common name
or not, engaged {(n a joint venture for profie.”
(L3 L.P.R.A. § 3dl2(a) (3} )

2 It i3 well esatablished that the mere

coammunity of property does not constitute a

joint adventure. . . To constitute a joint
adventure the co-owners must, without actually
Iorming a partnesship, contribute their condominia
and engage in some specific transaction for
profit: they must share in profits and lossas:
chere should exist soms fiduciary relationship

4s betwean partners 30 that thers may exist a
mutuAl agency in any transaction carried out
witihrin the scope of the joint adventure., each

one having a voice and vote in the management

of the business., although they may agree that

one or more of them may act on behalf of the
athers in the conduct of the enterprise., as

is the case in partnerships. Puig v. Tax

Courw, 65 P.R.R. 631, 695 (19467, !
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*s reguilate 2acd set forgh-~.r A Methcdical and TIoFIucus

fasnion-=<cur ursdical ocizaticn, emanating IrCm sur case

[
insTiTuTtierTs. Let us state +-he Jacts. .
In the course of the year 1971, the Daub&n-2elaval
orothers filed several suits against the Secretar; of the

reasusy cnal.enging the .atter’s refusal to refund =he

zaxes paird Irom .¥SL wu 1983, Loth years inclusive; as wei. :‘
as the (act tha: treir relationship was ccnsidered a fartrher- h*
3nip for cax curposes. After consclidating the actions,
the zrial zours received the stipulation cspied Selow pius
aviience on the fiduciary relationship becween the Srothers.
dAcracio. Drusco. and Vasco Caubén-Beliaval,
Randn Zaudén-Morales, and Esther 3elaval Via. Ze
Causz¢n, inneri:-ed sevexai proberties Irocm ramén L. 4
Caup&n-laprera, who died on December [0, 1343, ;
After the Estate of Ramb6n L. DaubéneCabrera ,‘
was 2staplished, the heirs sald two of cthe l}
properties (nherited to Mr. franciscs Rahola
€3r $83,300. Thev shared the proceeds oI =he o

sale in =he ZIcllowing manner:

a. £Ssther Selaval Vda. de Daubén $36,776.22 S
b. Horacio, Oruso, and Vasco

Daubén-Belaval 31,867.47 ]

)

=. Ramén Daubln-Morales 16,6%6.30 ;

Wisth their respective shares (531,567.37)
resulting from the two properties sold plus <wo
woans, dorac:o, Oruso, and Vasco Daubdn-3Jelaval

Bui.t 3 three-stsor concrece building at (510

dcrce e Ledn Averue. They ook a 565,000 lzan ) :i
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{(Translaticr)

wag neld and, as a result thereof, the Internal
Revenue Bureau determined the existence of the
Partnership. At the same time the total amountc
for deficiencies was reduced to $29,502.54 after
the nearing.

The deficiencies for the previous years,
that is, 1952, 1953, 1957, 19%8, and 1360, werxe
also litigated bafore the San Juan Part of the
Supezior Court of Puerto Rice, under Civil

No. 63-1668. On Mazch 6, 1964, this courc

Ty,

speaking through its judge, Angel M. Umpiesrre,
dismissed the camplaint filed by the Daubén-
Belaval brothers. A petition for review
against said judgment was filad before the
Supreme Court of Puerts Rico (Horacio Daubén
Belaval at al_, wv. Secretary of the Treasurv,
R=-64=-212). On February 17, 1965, the Supreme
Court refused to issue plaintiffs’ writ of
review, thus affirming the judgment of the
Superior Court, San Juan Part, in Civil
No. 63-16648.
AFTER TME TAX DEFICIENCY

Since the deficiencies for the years 1952
£C 1960 were litigated and adversely adjudged,
the taxpayers, complying with the judgment,
Prepared and filed as a partnership the income
tax returns for the years subsequent to 1961.

Neverthalass. within the statutory period flxed
for their sayment--April 15, 1966--the Daubsn-
Belaval brothers filed a formal claim for
refund of the income taxes paid for the years 196 !

£S 1965, both vears inelusive.
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R-7T7-113 {Translation)

In geply to such refund claims., on
Noverher 7, 1268, the Income Tax Bureau sent
a .etter which essentially reads as follows:

"Concerning the above-~mentioned

refund claimg filed on April 15,

1966, your are hereby advised

that no measures shall be taken

sc that effect until the case of

tha deficiencies for the ymars

1964 and 1965 is decided. We

are enclosing under separate

cover a3 notice of deficiency to

zhat affect.”

The bSrothers Drusc, Horacio, and Vasco
Jaupdn-Belaval undersecod then, as they still
ynderstand today, that chey did not constitute
~-neithar then nor now-=-3 sartnership, but a
co=cwnership, not with regard to the taxable
vears wnich have been litigated and settled,
but concerning tha years from 1961 uneil 1969,
both years inclusive. The reasons adduced by
the Jaundn-Balaval brothers are the following:

(a) The lease contracts of their

properties require the consent,
participation, and signature of
each and everyone of the three
brothers.

() All currene ac¢zounts require the

registration of the signatures of

each and everyone of the three

PAGE @9
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zczters., arnd 3= Lsast wo of

=2 trree signatures are reguised

!

“hen drawing & sheck.

‘o ne snall take Jor negot:iate an
<znd sf joan, without the individual
and independent authorization, con=-
cirrence, and approval of the three
=rztrers, Horacio, Druso, and Vasco
Jaunén-3elaval.

Vone 3f the Yrothers shall subrcgate
aimsell expressly or impliedly .n a
f:iduciayy relatiarnship on behalf oF
~he cther Srothers.

fi-ce 1961, the three brothers ceep

x4

ne2ir incividual accounting under

«t

e d:reczidon ard sucervisicn cf s
cerwified Public Accountant.
she cther hand, the Secretary of the Treasury

=hat dur:ng the years in question plaintiff

“4s Jeen oger3ting as a partnership and ot as 3

common swnership. vefendant contends that:

ta;

~c expedite the administration of
~.e zanstruction of their business
and, later on, the control of =xhe
rent (fcomes and expenditures of
said business enterprise, a current
account was opened at the Banco
Popular in the name of the jparsnex=~
shig, Daubln 3Selaval Brothers. They

agreed that the actions of two zf

gl  :
SR R

. ———e ot -

e o — s

| -

RS
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Wrile the Zaus%n Selaval sr-others awaiced

B G I

the adminlstrative declsicn on their refund

slaims, filed on February 16, 13638, the Sugprere
Tzurt of Puey~ss Rico Jdecided the case Zomm. O

Terndndez: v. Sec. of Treas., 95 P.R.R. ~.1 {1965'. .

Plaintiffs allege that this case is applicable

- — ——— e

to the problem we are now facing., The Secretar,

(9]

£ Zne Treasury adduced that 3 considerable
d1fference had been established between =he

ch
zase 1t bSar and Comm. J. Ferndndez, 95 P.R.R. o i)

LI

v

'n =he .igh% of those facts. the learmed rr:ial ccurs :
conciuded that -he judgment entered in case 63-1668, which .

covered the taxable years from 1952 to 1960, did nct con-

w

Tatzure2 a2 collateral estoppel for the adjuadication of the

srevious vears inder Lts consideration. The trial CCur:s

¢ '
. . | :
aeld, Iurthermore, that there was no fiduciary reiat.on- i
ship between Zhe brothers and consequently they constituted ; I

!

& sommecrn -wnership, and not a partnership, as decidec in .

comm. 3§ . Terndndez v, Sec. of Treas.. 95 P.R,R, T1l. )

- —

(19681 .

At %he reguast of che Secretary of the Treasury we i

agreed %0 review. ' X

: |

The first erzor challenges the trial court's cefusal i i

t0 apply the doctrine of reg judicata to the taxable years ! ..
runaing from 196 o 1965, and from 1966 to 1967. .

J«-Jwe agree. We have recognized freguently that the

Jefense of res judicata may be successfilly invoxed :in

f
Y
tax act:ions ~-Capéd s&nchez v. Sec. of the Treas., 30 ?.R.R. i 1
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No. R=77-114 (Translation)

45 (1954); Pereizra v. Hernidndez, 83 P.R.R. 156, 151 (1961},

and Buscaclia, Treas. v. Tax Court, 72 P.R.R. 576, 580

71951)==-in its modality known as collateral estoppel by
jucgment when a litigant seeks to relitigate a matter or
fact previously adjudicated by a court in an action between
the same parties, under gulse of another cause of action
different from the one raised in the first suit.

The judgment zendered in the first suit--March 6, 1364
(Civil Vo. 63-1668)=~, insofar as pertinent, reads:

The plaintiffs acquired the lot as a grant fzom
their mother: erectad a building, and Jollect
rents payable to the Daubédn Belaval brothers.

They have a mytual bank account, mutual interest
in the profits; they operate for profit: they
have mutual responsibility in the conduct and
administration of their business; mutual con-
tribution for the acquisition or construction

of the building which yields rents; and service
i1s rendered by all partners. Sudrzez v. Descartes,

8% P.R.R.; Rodrfguez Viera v. Sec. Of the lreas.--
Review 343 a3 of Decembez 31, 1563, .

Y

L

In view of the rents yielded by the building
located at 1510 Ponce de Leén Avenue, plain-
tiffs constitute a partnership or joint venture
for taxing purposes.

It became final and unacpealable when this Court refused
to issue a writ of review. In harmony with the foregoing
decision the Secretary continued considering the Daubdn
Belaval brothers as 3 parinership with regard &0 the
rentals accruing from the leasing business. From 1361 on
the Daub6n Belaval brothers filed their income tax returns
as a partnership with regard to said business. It wasg in
1966 that they requested the Secretary a refund of the

taxes paid during 1961 to 13965, both years inclusive.

—

On Fenruagy 16, 1968, this Court rendered its decision

in Comm. of J. Fernindez v. See. of the Treas., and in
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~371 arvellees Iiled the other actions which are ncw urder
our z:cnsideraticn,

Zven wnen we reccgnize that in Civil Case No. 63-1663
the cause oI acticn was the “"collection” 2% taxes, arzd
the case at bar involves a "refund”™ of taxes, :t :s evi-
dent that they are trying to relitigate the same action '.‘ e
ander guise of a different one, hence the Collateral ! "
Zstoppel ov Sudgrent doctrire may be appllied. - l"

The =rial court's <hesis corncluding that the zcilatera; ﬁ SR
estspoel oy judgment Jdoctrine is not applicable to tax o Sk
aceions Lavolving different years when the applicacle o ”:
legal princlple has changed--by virtue of lLaw amerdments f ﬂ
or ;udicial decisions-—-can be supported by Commissicrer

5% Tnternal Revenue v. Sunnen, 333 U.S5. 591 (13248)., Never- : (

the_.ess, 3aid zhesis does not ponder over the fact that, }‘
ter )

as a jeneral. guie, a variation of the law in force sha.ll l.
nave srospeczive validity and effect. Sunnen. supra, i
—— i
598-599. 4Hence, we determine that the collateral estoppel % f

: o
by j;udgment doctrine (s of strict application and :that S

1t should be sustained with regard to the controversy

l

1ol

involviag zhe vears 1961 to 1967. It only zemains for ‘L7 '{
S to analvze in sur aext ass:gnment the correctness of |
tne judcment with regard to the taxable years from 1968 ‘

ro 1969. !

II
The second error quastions the determination stating

that the relacionship between plaintiffs—arvellees, with

L 4

t

i

I+
I~ addition to our above-cited case law, 4t
ee: 3lackman & Ass.. Inc. v. United States, 409 % A

R

41X 1" ER-A- 111
SupD. 1264, 1285 [(1876): adolph Coors co. .

(8]

.I.2., 519 r.2da 1280, 1283 TI®757: Jones v. 31
Cri-ed States, 466 F.2d 131, 134 (19727, . '

C e e e e———

(
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“he Tlules
To the 2sTaT-
3TUTLIT zax 3w,
Tec 3is 1nalc3tLve
nce =I sucCh 3 Tartnersnic:
Lnterest .- o:af-:: 30 muzzal
t@-T5 Aari _-sses, a.thgusn :n

rent sot o 3hare the 1:ss .S -~ot
che cecnstatuticn ~f the gartmer-
"3} putual responsibility in she corduce
cf the carTwershiy’'s business, but i1t i3 a wel.-
rtecocn.zeC éxcepricn that a partnershiz mav
2NL6t ~czwiznstarnding the delegaticn tod >ne

nerzer I tne marnagsement vf tne Susiness Lo

3 Fr2aer grsooriacn: (4 common cormetroibuzicn
~z ard Cwrersnld oI Jartnershly pricertv. oust
ThL5 tesT nAaS sL1InT vaiue, singe Lt s TIn-
5lZered that 1 partnersnlpy may be constituted
ever I sniy Jne of the sartners .s the -wne:
:{ tne prcperty ard the firm capitai comsiscs
merel, 37 trhe -fithe of the Jther Tember =2
ise Ine srorerty belcngxng to Zhe fsrmer as
in 2re zase oI :ndustriial partrers .0

Sierss 8izo: (S she rendition of servise b
.. sacsrers, al:=hough the sossibil:i=y of an
Zhactive carther is admxtted as in the case
2% silert cart-ers in 2uerto Rico: (6) thas
A2 srohaS.ticn 2X43t to alierate or sradsiar
12 Trozert’ T .nterese -f the cartnersn.ic,
Atz :3h the Lng.asion 9L 5uUCh 3 pestIrizTico
37Tu.J =2t c-e IoTnSllered 4s T nedate “Te
IXist2mce o 3 JArt-ersnip.

The fo..lowlng is considered ts ce per-
nenxz aviiencaea =c the existence of 3 carner-
?

5n..P: 1IW 20CK entrlies are nade, al:houg
thney may act Ye zonsicdered as conclusive evi-
lanze: repra2sentatidon sefore zhe oublic: :he

3zemants =C jovernfrent agents 2I the busi-
~esses >f -he sartnershio: how curchases are
made and The war 1in whigh c¢redit has been
szsained (8 the market:; “Who makes the Tontrac:s
ar2 assumeg _iabilities; the name n which

San< accounts are opened. the nawe in w~whiczh
SOUrT acticns Sr slaims are filed with zhe
Scate’'s austhorities: =he existence Sf carcrer-
3n.g zorTracts. As tec thig last medium 5f
avi2ence. although Lt 1s gstatec i1n the conetracts
tmat -he dJarties ave 10t nad the intencion

3% cornst.tuting a 1oint adventure Or a rart-
necship, 1Z <he agreements and motLvaticns of
The -ar-.es so shcw 1t, Lt wi.l be ccnsiderec
~hat 3uc™ -gunt 3adventurg or partrtershic was
es-a- . lsned fcr the »rover tax durncses: S
Mer<ers, ~he .a# 2f “ederal Income Taxatis:h

Ml 2% sz, ¥§ 15.33 and 3S.0..

In %ke supplement corresgonding o tne
vadr 935 of sne abcve-menzticned work e find

LAt

PAGE

16

e e b




7877643101
12/18/1997 10:27 7877643181 BENNAZAR CSP

PAGE 17

5« b e

= -7 T4 TramslazTilc
w2 f T2te v, Kosx, LI T oSunz. 3is.
207 cvan 3531 . i3 waisn 1t 15 Zeciied
tmat 2 1zinT 3dventure axX13ts thse the fo.-
LWLtz TACTS 10T Trovesd: (@) gCnEr.SurieT
T _TIre DIIIRreT. SLM@ OF $Ai.. i 3 cofmcs
SSZ37T2LinSr D ) t21nt DLODIietAry LLterss:
272 TyTud. SSmIIT, 31 tie Dus.-@ss: (C) snATine
St 2reI.cs. isi13de IrInm grolots recerved 1n
TayTent - wWases, ut not necessarily of .csses:
i3l 3 contract either express or implied
= showinc that 31 -oxnt adventure was Ln fact
=, grterad ants. 384-385 (underscore suppDLied!.

., MIre cecert.y oo Comm. of J. Terndndez, sunYa, wWe ampna-

szx2d tnat ncme 27 the enumerated Jac:tcrs 4as geterminalve,
TmU3 maxinz flear thar 1 caken as 3 whole Thnev tcnstitucted

A 1273Tone ¥z dlstinguish 3 nere common ownersaiz 222 a3

sirTrmevstiz. U1 osnat 2ffect. and swwharziiiag,. wWe ne.l thats
. . . & 3cgoriance wlth Puig, Vias, Ag:le:v,
ini ?owe... -erzher ~he scurce 2¢ -he funcs
;3ed oo the construction of tnae building, ncr
tme T3ct thal thev have a proxy. as wvelil 3as
<=2 12Ut That thev nave a Sommon hanxk acTiunt,
L5 LT oy Way ontyoiling o decide whetrmer the
T2.2LLINSNLT D2TwWeen WO 2T oTe 2eI0Ns 18 2
TAZTTRIFALY L LS Terely A CIrmuniUT Rrsyeril.
Tag Zzct tnmat They 2nscy the prIterty Ln usu-
frigt L5 73 sorclusive elther. act lo. D
cf 1323 1 wts § 70 authorized the jrantint o
tne usufruct .t geryetuity <o the grantze and
TheLy SUICESSors 1n Tit.e. See Jimérez v.
zez. %7 P.A.R. 299-306 {(1I43). 27 {under=
34cslied

=T The sules nere sstadiished should Ye broacdenes by <he
scmrents made 3¢ Spanish scholars (n the civil law area
cezarilcy zThe frevariing Parallelism jetweern a =ITIMON

1z & 2 gartnersnaigz. and the 2ffficulty Wwhaich ar.ses
Jzzm snewr differentiation.  The factcrs taken LneD con-
sideratizcn are: (1) juridical nacure, {2) different bas:s,
ind 13) Purpose or sbhjective. As Lo 1ts nature, Manresa
$Cimts Cut that "a Tormon ownership (s a state Of law Cx

23 {38t Whlch zuves rise %o trevisuslvy 25tablisred ard
regi.lated S1Znts 1ng oJCcilzaTions, 38 Lt 1appens when varisus

"R2LT3 IT L273te®Ss 20$32¢63 ~he urdivide

2gtLate I TTThen

£
'
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B-13/ Upon applying the rules set forth above to the case

at pazy, we deem that, pursuant to the Income Tax Act,

apvellees’' leasing business is a joint venture since--both

in a quantitative and qualitative manner--the following

factors concur cumulatively to show that it is an active

action agreed upon whose basis (s the express joint wills

and efforts directed to increase the capital of a sacial

or common patrimony: (a) e¢ontribution of money, property,

and time in a joini cause. 7Three of the Zour brothers who

first constituted the astate decided to engage in the mutual

affort of constructing a building meant for the lucrative

leasing business through a joint money contribution whigh

was supplemented with other sums acquired through obli-

gations that would be complied with jointly: (b) development

0f a combined propearty f{nterest and a mutual conduct of the

Susiness which can be proved by execution of contracts

and collection of rents in the nams of their partnership

(Daubén Belaval Brothers). With said name they kept a

bank account which facilitatad the construction of the

suilding's extension: (c) distribution of profits. Logically,

thtis implies that the Daubén Belaval Brothers share the

sroflts, and also, whatever losses there might be;

an implied contract which in fact reveals the establishment

a foint ventuxe:4 (e) fiduciary relationship between the

of Vias v. Tax Coyrt, suora, Puig v. Tax It,
_ S EEe GBI ITRIET, sni o ey o FeraaEr — -
v. Sec. of the Treas., supra--profit gains arising

4The Secretary accurataly points out that:
"in this case the measures taken by plaintiffs-
appellees is not restricted to--as in the cases

(d) existence

PAGE 19

. S
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et aep e -

.

————

from their respective contributions, but chat
they have a say in the administration of the
common owned property. But there {3 still more,
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NO. R-TT7=Ll4 {Translation) "!:

Daub&n Belaval brothers. It is our dury to make clear that

the legal doctrine critaricn which characterizes a partnership

as a trust agreement "iIs contracted intuiti aersonae."s

This means that a person shall not enter the partnership

without the unanimous consent of the other partners--are. 1587,

P TS 1

!
b N
Civil Code (31 L.P.R.A. § 4358)--for the basis of a partner- J ?:
ship is the mutual confidence between the persons which are §;?3

part of (¢t and who are interested in the success of the {V‘

as the trial couzrt understood, only because the Daub%n . ‘u;;J

Belaval brothers had set by-laws regarding combined or  ‘5‘

individual powers. The fact that none of them was manager W

of the others does not have the scope given to it, for the ber

1
1
i
6 4
enterprise. The fiduciary relsationship is not {mpaired, ‘Exfljr
i
{
{
b
|
|

1
|
from the same moment that plaintiffs-appellees jl!
agreed upon constructing the building, the S
intention €0 create a joint venture for profit, R 1
could be evinced. To that effect they borrowed ;o H{
large sums of money for the partnership Daubén oo dmh
Selaval Brothers: they bound themselves to pay . e
jointly and severally the loans received: they o ,gu
opened an account at the Banco Popular de R 1A
Puerto Rico in the name of the partnership, I L
and any of the plaintiffs could draw from that . Lt
account with two of the required signatures. i
Thus., we see that there was a fiduciary relation~ A
ship betweaen them. Said enterprisa never ceased RS (O
its functions and after 1960 they constructad EERE LR T
three additicnal stories to the building, pursuvant PR R

to the verbal agreement of the plaintiffs. Further- ] w

|

more, the lease contracts were nade in the name
of the Daub&n Belaval Brothers. Finally, we Nt
clearly see that the basic purpose of the Daubén &wlit
Belaval brothers in sstablishing said business,
war te gain profits by means of a joint venture." g

)

1

5II-Z Puig Brutau, Fundamento de Derecho Civil
405 (l93%8).

°It should be noted that the limtitation to
which aprellees agreed is in the sense that the
lease contracts “"require their authorization,
intervention, and their signatures.” Therefore,
it 1s a c¢lear sign of the existence of a partner-
ahip, in opposition to a common owhnership where

Ehacsd

g ¢ e g s e o L e
. . R N Lo

LTI L L L L T

it AT WA AV b Ml et an i b s 2 = e
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Civil Codae provides for the designation of one or sevaral

Tranagers without changing the essence of a partnership.7

Articles 13583-1587 (31 L.P.R.A. §§ 4354 to 4358).

lef Finally, and with regard to the taxable years in con-

troversy, l36B8-69, we are aware of the fact that two decades

have gone by since the death of the predecessor, Daubén.

The time elapsed is an element tc be taken under consideration

together with the other factors mentioned above. The sum
B total of these factors determines unfailingly the existence

0f the Daubén Belaval Brothers Partnership for taxable

purposes, as the only juridical conclusion. The case at

Sar is clearly distinguishable £rom the case of Comm. of

J. Terndndez, supra.

The Jjudcment is ravezged.

Mz,

fustice Rigau took ne zart in this decisien.

r. Juseice Maztin concurs in the result.

the joint~owners are free to transfer their
rights to a third party pursuant only to the
limitations set forth in the redamption
fnstitution,

73‘9¢rdles: of the foregoing, we actually
harbor no doubts as to the existence of such
confidence, for it is avinced by the fact that .
the signature of two of the brothers guffices
-£0 draw from the bank account.,-—This .implieg———-- -
that che brothers always have full confidence
in each other.

UPE/mec
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sen=inued 7o Zecl.re, Tc tThe extent +<rat 3rite gxec.ted <re
zrattel MmoTtzace ard L&7eY sold the ecuirment obtaining, Zetween

ine Thing an2 tre cSIner Ihe sum o0f $13,00C.%5C

v e vV

At IRLls TiMe. tte azpea. tas Seen submicted with tNe assigrn-
mants 27 2-ror zeinted cust bv appellant in nas oriyinal pecizion
and arsuvec n = briel memorandum of authorities on that particular.

?lainziff-anreliee -as rot filed any brief wnatscever,

Tt #renrre Tne 2xTeSsition of tnis OpAllon, wWe Will 3Jroceec
5 Ziscuss Lngavidually those azrors ~hich are a6t 1nterreiated,
.7 =he Zres which show -ommon FhatacieristiIs orF

~rozh stem I-am o the 53me Ddremise.

CLv o The fizst arzern, wiinout further elaboratidn in iusell.
1..27es that trne -uisment .S contrary to thie evidence whaich <he
Jeuzs mad Cedzze Lt oand <) the applicacle law, We tave InoITugn
2xam:ine? the 2vtensive Transcrioz of evilence and the Jocurentasy
. 3ant 2xzevt Iox what 18 rereinafter stated, this ercor
vas =g ITmmitted anc ices mot Jeserve anali sis DUt L0 Te.terate
Tme TUL2 that ardimaTily, Ln dur appellate Iunciion. We will 10T

I tme woieT 3 ~elzning and findings of facT.  Pocdrizuez Y.

IonTsess YiiTI, Inc.. JE ?.R.R. 368 l97C): Rodricuez . 3,A. Cc.

:f meciza, ¥ OFUR.A. OAIC.19638)Y.

Tre second, third., fourth, £ifth, and sixih errors rely on

“n2 same gPremise, cthaz .49, =hat pla:n=:1%f had no cause of act:ion

3r stancing o conmence the claun since the money lent IO Ameri-

par=nership Detween Randolpn Mprtern ‘3.z’

c2n was tne »rodulT 2f% 3

rd ‘lanned’s o"redeZesscr 3Irital,

.2 1%, singce La the I2se AT TAar
TITTMATILLT TLZ NS ML3T. TUt 3 -togint ceatgzre,  The suarants It
e PO ol : :
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which the cause of action is grounded was given by Page %o 3rite
and not =0 any other natural or juridical person. There is
nathing in the law, nor has it been poincted out to us, which
precludes a corporation from participating in a jojint venture
with a natural person., as the one agreed upon betwsen Mr. Mattern .34z’
and Brite, and which conaisted in that each one would contribute
in the same proportion 50% of all the moneys tc finance American
with the expreas purpose of dividing the profits or likewise
suffer the losses. It 1s a uasual tranaaction in business by which

a party contributes the working capital in an enterprise and it

does not necessarily mean, as appellant adduces, that a pazrtner-

ship 18 Created or exists.

{21 Even though sometimes i1t is difficult to distinguish between
a Partnership and a Joint Ventura, the examination of the letters
(Plaintiff's Exhibits 17 apd 18) by which Brite and Mattern (sid came
to the agreement convinces us, besides the fact that such docu-
ments denominate the same as a joint venture, that the essential
characteriatic which makes such institution different from a
partnership is present, to wit, an operation limited to one sole
tran‘ac:ion.z The text of the guaranty lends sypport tc this
conclusion, since it was constituted excleively in favor of

BEite.

2 See: 2 Rowlev,QOn Partnerghip Joint AdvenSures §§ 52.1 -

52.20, at 459-489 (2d ed. 1960): 2 willinston,Qp Gonecraces,

§6318 A and 318 3, at 556-617 04 ed. 1959): Emorasa Mezcantil en

Comunidad, III~-2Z Puig Brutau, Fundamentos de Derecho Civil

23 gt seq. (1973): 1 Langle and Rubic, M de Derecho
Mercantil Esoasol, T07-712 (1950).
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It 18 not an association agreed uven for Jdiverse operations

and 9f a continudus nature, but one with a restrained and specific B

end, which expressly discardel the conferring of interest in the
ousinesses, drolfits, ilosses or obligations of one towards the
other, and in which Mattern [gic] delegated by trust on Brite all the

measures regarding his participation.

ra] The general rule adopted by the majority of the courts in
otner jurisdictions i3 that a corporation does ordinarily have the
powver Of smbarkingan 3 Pint sventuye 30 long as it is for purposes

otherwise within the scope of the corporate powers, Anno:

cocporacion in Tirm or Joint Venture, 60 A.L.R.2d, 9236-939.

The seventh error assigned points out that the =rial court
shouid have staved the judicial oroceedings consi;dering that the
plaintiff corporation was voluntarily submitted o a reorganization
Procedure under Chapter II of the Federsl Bankruptcy Act at the
Un.-ed Stactes South District Court corresponding to the City of

lew ‘fork.

The erzor is frivolous. The proof of the existence of such
srocedure constitutes an order from the Referee .n Bankruptey

~ho orecisely authorized ovlaintiff to continue operating.

(¢] It 1S adduced as ninth error that the court d4id not impose

all the strictness of the law in view of the usurioua loans

evicdenced by the contracts which culminated with Page's guaranty.

The difficulty for this assignment to prosperlies on the fact that .
plaratiif expressly waived the collection of such interest upon

desisting from =he S1J,000.J0 claimed, what aobviously relieved it Zzom

tne zenalTies roccuded Tare TSty wma Tooul IzsEe 1L RN
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