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PETITION FOR RECONSIDERATION

MCI Telecommunications Corporation ("MCI"), pursuant to Section 1.429(a) of the

Commission's Rules, hereby petitions for reconsideration of one aspect of the Commission's Report

and Order in this proceeding: I that involving consideration of the application of a benchmark

condition for switched resale services to affiliated foreign markets.

MCI supports the Commission's establishment of rules and policies governing foreign

carrier entry into the u.S. market that are consistent with and implement the World Trade

Organization Basic Telecommunications Agreement ("WTO Telecom Agreement"). The

Commission's model for implementation will be influential in ensuring that the WTO Agreement

fulfills its promise as the impetus for increased liberalization of telecommunications markets

worldwide. In general, these rules should serve to accomplish the Commission's objective of

promoting competition in the global marketplace.

MCI, however, requests reconsideration of one specific aspect of the Order; that is, the

decision not to condition the switched resale authorizations of foreign-affiliated carriers on reaching

Rules and Policies on foreign Participation, IB Docket No. 97-142, Report and
Order, FCC 97-398 (reI. Nov. 26, 1997) ("Foreign Participation Order" or "Order").
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the applicable benchmark settlement rate on the affiliated route. For the reasons discussed below,

on reconsideration the Commission should condition switched resale authorizations to serve

foreign-affiliated markets on the foreign carrier offering U.S.-licensed carriers a settlement rate for

the affiliated route at or below the relevant benchmark.2

At the very least, authorization should not be granted unless the affiliate of the carrier

seeking switched resale authorization commits that it will: (1) reduce its settlement rate to the

applicable benchmark by the date established in the Benchmarks Order, and (2) achieve, at a

minimum, proportionate annual reductions in its settlement rate during the transition to the

benchmark. The Commission also should specifically require all foreign-affiliated switched

resellers to include in their quarterly traffic and revenue reports filed with the Commission, traffic

and revenue information about originating and terminating traffic of the foreign affiliate in addition

to their own information. Moreover, the Commission should require all foreign-affiliated switched

resellers to file copies of all contracts and arrangements with any other carrier relating to services

and traffic on affiliated





Order did not properly evaluate the consequences of this unacceptable trade-ofe The U.S.

international telecommunications market is the most competitive in the world. The marginal





underlying facilities-based carrier.,,12 ReseUers' attempts to price below their wholesale costs thus

would be easy to detect. Furthermore, in response to MCl's argument that the existence of a spot

market in wholesale minutes makes it more difficult to detect a price squeeze strategy by a switched,

reseHer, the Commission states that, to the contrary, the "existence of a spot market means that

market participants have up-to-date information on pricing trends."13

There was no basis for the conclusion in the Order that detection of anticompetitive

behavior by switched reseUers would be easier than for facilities-based providers. 14 This conclusion

was based on the finding that the wholesale rate at which reseUers purchase service from underlying

facilities-based carriers is known or readily identifiable. In reaching this conclusion, the Order

failed to consider that monitoring resale contracts between foreign-affiliated reseUers and

underlying facilities-based carriers to detect anticompetitive pricing is virtuaUy impossible. The

Order did not dispute, nor even address, MCl's argument that most reseUers purchase wholesale

services under complex private arrangements that often involve term commitments and volume

discounts, which makes it extraordinarily difficult to identify and evaluate the prices charged for

specific services. 15 Indeed, a single reseUer could, for example, have contracts with twenty different

facilities-based and resale carriers, with the contract rates changing every 30 days for each contract,

and with variables such as monthly discounts to the countries with the most traffic for each month.

The Order's conclusion that under such circumstances a foreign-affiliated reseUer's average
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wholesale cost would be discoverable or readily identifiablel6 is simply without foundation.

Moreover, no rationale was provided for Order's conclusion that the existence of a spot

market in wholesale minutes does not make it more difficult to detect anticompetitive pricing by

switched resellers. The Order merely states, without more, that the spot market enables market

participants to have up-to-date information on pricing trends. The spot market, however, is like a

"resale trading floor" where resellers can constantly change their traffic to be routed through the

lowest cost carrier available at any given time. 17 The spot market indicates the wholesale price at

which one reseller purchases services at one point in time. It does not, however, provide any

measure of the average cost of a reseller's retail services over an extended period of time. While the

spot market therefore may provide information on wholesale prices for a specific reseller at a single

moment in time, it defies reason to conclude, as the Order did, that the constantly changing nature

of the wholesale market does not impact the ability of competitors or the Commission to determine

a particular reseller's costs and thus to detect anticompetitive pricing.

Indeed, the Order is entirely vague about how it would determine a reseller's wholesale cost.

For example, there is no indication at what point in time3 Tc 1.524 0 Tlda n . 0 1 8 4  T c  1 . 2 3 1  0  d 
 ( i n ) T j 




ambiguous at best. Reasoned decisionmaking can only lead to the conclusion that, contrary to the

finding in the Order, a foreign-affiliated reseller could easily set its retail prices in an

anticompetitive manner, without detection, because its costs would be obscured in the complicated

and constantly changing resale market. As a consequence, it is essential that the competitive

distortion be prevented by means of the same accounting rate safeguard that applies in the case of

facilities based authorizations.

HI. The Commission Should Strengthen its Conditions Addressing Traffic Distortion in the
U.S.

Recognizing that there is some potential for traffic distortion, the Order adopted a

requirement that all switched resellers file quarterly traffic and revenue reports on routes where they

are affiliated with a carrier at the foreign end that has market power. 18 This is wholly inadequate,

however. To monitor more effectively whether anticompetitive behavior has occurred, the

Commission should expand this condition to require each switched reseller to include in its

quarterly reports the traffic and revenue information of its foreign affiliate on the affiliated route.

The Commission also reserves the right to review and, if necessary, impose additional

conditions on individual authorizations as necessary if
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an order requiring the accused carrier to show cause on an expedited basis (e.g., within 30 days) that

it has not engaged in such efforts. If the respondent fails to make such a demonstration, the

Commission should act swiftly to impose the benchmark condition on the offending carrier.

IV. Conclusion

In sum, the decision not to apply a benchmark condition to switched resale authorizations of

foreign-affiliated carriers cannot be sustained. On reconsideration, the Commission should

therefore impose a benchmark condition on the switched resale authorizations of foreign-affiliated

carriers. Alternatively, the Commission should:

rule that it will not grant authorization unless the affiliate ofthe carrier seeking switched
resale authorization commits that it will reduce its settlement rate to the applicable
benchmark by the date established in the Benchmarks Order and will achieve, at a minimum,
proportionate annual reductions in its settlement rate during the transition to the benchmark;

clarify that, if any party presents credible evidence of efforts by an authorized switched
reseller to distort dismit0.0056 TcTcth.971-0 Td6
(the)T12ns



For the reasons set forth herein, MCI hereby requests that the Commission reconsider its

Order by conditioning switched resale authorizations of foreign-affiliated carriers on their foreign

affiliates offering to U.S. carriers settlement rates at benchmark on the affiliated route. The

Commission should also require foreign-affiliated switched resellers to include foreign affiliate

traffic information in their quarterly reports, and to file copies of all contracts with any other carrier

relating to services and traffic on all affiliated routes.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION
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