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1 Appreciate your testimony.

2 (Witness excused.)

3

4

5

6

JUDGE STEINBERG: Okay, now, let's --

MR. ARONOWITZ: Y01_, r Honor?

JUDGE STEINBERG:{es

MR. NAFTALIN: Seeirg that Mr. Weis is excused, I

7 think I could -- we have not yet had an opportunity to sit

8 amongst ourselves, and if yOL want to take about five

9 minutes for us to do that, WE will

10

11 exhibit.

JUDGE STEINBERG: weI let's get the supplemental

12

13

14

MR. ARONOWITZ: Identified?

JUDGE STEINBERG: Yes

MR. ARONOWITZ: I mean, we just haven't had a

15 chance yet.

16 JUDGE STEINBERG: 1 gave you a couple of three-

17 minute breaks. I don't --

18 MR. ARONOWITZ: We1], are we on the record?

19

20

JUDGE STEINBERG:

Sure.

Let the record reflect humor.

21 MR. ARONOWITZ: Oh. We were all going to the

22 bathroom at the time.

23 JUDGE STEINBERG: 0kay do you want to give it a

24 separate number?

25 MR. NAFTALIN: I think that's advisable. It makes
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1 sense.

2

3

JUDGE STEINBERG: T~ir~y two is the next one.

MR. NAFTALIN: Yes, WE re up to 32.

4 JUDGE STEINBERG: Le~ 's go off the record and get

5 everybody settled.

6 (Whereupon, a receSE was taken.)

7 JUDGE STEINBERG: Let's go back on the record.

8 Let's do the supplemental statement first, and I think I

9 have already seen a typo or =j misstatement in the first line

10 of substance. Why don't you look at it?

11 MR. NAFTALIN: Oh, yes. It should be 1994.

12

change.

JUDGE STEINBERG: ~c why don't you make the

14 MR. NAFTALIN: How id we do that? Thank you,

15 Your Honor. This is what yo~ get for the middle of the

16 night.

17

18 can see.

19

JUDGE STEINBERG: WeI] you're just testing me, I

MR. NAFTALIN: No, 1 failed my own test is what

20 happened here

21 JUDGE STEINBERG: Okay why don't you identify the

22 exhibit, please?

23 MR. NAFTALIN: Your Honor, I have with me what we

24 would like to identify as TUlIa Exhibit No. 32. It is a

25 four-page document entitled ".5upplemental Statement of
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1 Gerard A. Turro. 11

2 Your Honor has beeL kind enough to point out that

3 on the very second line of t~is exhibit a date of 1995

4 should be corrected to 1994.

5 This statement has been prepared by Mr. Turro and

6 his counsel over the last -- sCattered over a recent evening

7 and briefly during lunch today. co try and provide on paper

8 and provide in advance to opposing counsel on paper what

9 would otherwise be his live -'1 aJ testimony tomorrow

10 concerning, for want of a bet tel word, the history of what

11 facilities he has had installed ~t the Fort Lee translator

12 which were involved in receivina a signal off the air from

13 the Monticello station.

14 We scrambled around tc, prepare this in an effort

15 to, we hope, reduce the amount f time taken up by live

16 testimony during the hearing and confine it as much as

17 possible, and to give opposinc ~unsel, we think, a more

18 efficient and better opportunity to cross-examine rather

19 than having to hear it for thE first time live and then

20 figuring out what to do on thE fly

21 JUDGE STEINBERG: Jkay, the document described

22 will be marked for identific3ti')'1 as Turro Exhibit No. 32 ..

23 (~he document referred to was

24 marked for identification as

25 Turro Exhibit No. 32.)
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And what I would suggest is not

2 offering it today, let everybody sit on it overnight and

3 then offer it tomorrow morninc 3nd that way everybody will

4 have an opportunity to read it 3nd formulate whatever

5 objections they have, but at Je2st it's identified and

6 distributed.

7 Do you have two cODies?

8 MR. NAFTALIN: I haven't given the original copy

9 to the reporter, Your Honor.

10 JUDGE STEINBERG: Jka'y' .

11 MR. NAFTALIN: Everyone else has received it.

12 THE COURT REPORTER ~hank you.

13 JUDGE STEINBERG: 'Ikay, we'll just put off

14 offering it until tomorrow. And I appreciate your preparing

15 it in this way because that ~akes everybody's job easier.

16 Now Mr. Aronowitz, you're going to have an

17 eng'ineer here in the courtronp' : ,)morrow morning?

18 MR. ARONOWITZ: Yes, we're going to have an

19 eng'ineer here in the courtro:>n: ')morrow.

20 JUDGE STEINBERG: ~kay, is there any way to get a

21 copy of Turro Exhibit 32 to tbe individual tonight?

22

23

MR. ARONOWITZ: I'm hoping that is the case.

JUDGE STEINBERG: ~))[aV

24 MR. ARONOWITZ: I Jmaqine that is dependent in

25 large measure in our getting C'U: of here and being able
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1 to -- I don't know what time the engineer leaves for the

2 day.

3

4

JUDGE STEINBERG:

MR. ARONOWITZ:

>kay

I wil walk from here over to the

5 main building and try to put th s in his hands, a copy in

6 his hands.

7 JUDGE STEINBERG: Jkay. Now, there is another

8 matter that requires my consi delat.ion, and let me turn the

9 floor over to Mr. Aronowitz, and it concerns Mr. Luna,

10 rig"ht?

11 MR. ARONOWITZ: That's right, Your Honor.

12 As we understand the purpose of the process of

13 authentication that we will he going through, Mr. Turro will

14 be trying to establish what the equipment was and how it

15 worked and what results j t pl'c>dti':ed during October of '94

16 through approximately, let us just say for purposes of this

17 July '95, August '95, some da.te like that. I don't know

18 offhand.

19 Inasmuch as Mr. Luna - we are concerned about Mr.

20 Luna as a possibility of a rebut~al witness. Of course, he

21 has been sequestered and has Lot been involved beyond the

22 Judge's admonition thus far.

23 But Mr. Luna during h's testimony testified as to

24 the equipment in place in Dumont and what he did relative to

25 the operation of that equipment We believe that Mr. Luna
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1 would be a relevant potential rebuttal witness.

2 It was with that tbouqht in mind that we

3 approached counsel to see if oounsel would consent to Mr.

4 Luna being in the room for ar) demonstrations inasmuch as he

5 is the one with knowledge as to what he did when he was

6 there, using what equipment, and would be there, and we

7 wo~ld ask that Mr. Luna be perm tted to attend the

8 aut.henticat.ion and verificat ()n - authentication and

9 demonstration aspects of tomorrow's festivities.

10

11 comment?

JUDGE STEINBERG: Mr. Helmick, do you want to

12

13 pOE:ition.

MR. HELMICK: I thJnk Mr Aronowitz has stated our

14 JUDGE STEINBERG: 8kay. Mr. Naftalin?

15 MR. NAFTALIN: Your Honor, let me first take a

16 moment and describe specifica ly for the record what we have

17 in mind. I'm not sure we've done this before. I know we've

18 talked about;nformally off t he :record with everyone.

19 JUDGE STEINBERG: VE~S Sort of show and tell.

20 MR. NAFTALIN: Exactly. And it's a show and tell

21 of the following things. Mr Turro has brought to

22 Washington, it's sitting on ~ sofa in my office, a TC-8

23 remote control unit, and he is prepared to testify that it

24 is the identical model TC-8 l"emote control unit to the one

25 that has been discussed in ttlJS proceeding and about which
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1 there is testimony in this proceeding. He is so prepared to

2 testify. He couldn't bring ~he )ne that's actually in

3 operation because it's in operat ion.

4 A TC-8 remote contrel unit consists essentially of

5 two pieces; a piece that livPE n the studio, in the Dumont

6 studio, and its correspondinG p ece that's connected out

7 there to the transmitter.

8 In addition, Mr. TUI'ro has brought the famous

9 strobe light, the exact same famous strobe light which has

10 been testified about by several ~itnesses. It has not been

11 in operation for quite some t ,me, Fortunately, he still

12 owned it so he was able to b1"JnCl exactly that.

13 And he has also witY: :- a small, I will describe

14 it in my own words because I have seen it, a little red

15 light which would show when something is turned on or off.

16

17 thing.

JUDGE STEINBERG: lh,)kay, just the circuit

18 MR. NAFTALIN: Exact I'l'. That would represent like

a transmitter or anything else on/off.

20 small handful of tools.

Plus he's got a

21 JUDGE STEINBERG: Because I was going to bring my

22 little screwdriver and wire.

23 MR. NAFTALIN: Mr. ~'urro in fact, has brought

24 three or four small tools and an extension cord and some

25 odds and ends to make this th:nq work.
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1 So he's prepared t~ state as of his own personal

2 knowledge, which shouldn't b~ disputed, the exact same model

3 of TC-8 about which we've ha~ testimony by more than one

4 witness.

5 And then we would c,ropose to admit it through him,

6 admit it for demonstration p ...rpose He would then like to

7 demonstrate pushing the butt:,ns turning things on and off,

8 show the channels, the button8, the indicator lights, and

9 also while it's here provide testimony that at least in part

10 would resemble rebuttal testimony about what's been said

11 about TC-8 unlts by other witresses. I think a reasonable

12 part of his case.

13 That's what we plar t do, that's what we -- and

14 to answer Your Honor's questjons and be available for cross-

15 examination once he's finishec' from everyone and anyone.

16 Now, Mr. Aronowitz has suggested to me privately a

17 few minutes ago and now on thp"ecord that Mr. Luna should.

18 be present for that demonstrar i )"] because it would be more

19 efficient to have him here s ref' he's a potential rebuttal

20 witness to Mr Turro's demonstration and testimony related

21 to his demonstration about thE' ""['-8.

22

23

Now, I believe --

JUDGE STEINBERG: Let 'ne just

24 MR. NAFTALIN: Sure

25 JUDGE STEINBERG: understand this. Mr. Turn)
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1 is going to demonstrate how t~e TC-8 operates.

2 MR. NAFTALIN: We 'NdJ put it down here.

3 JUDGE STEINBERG: Sc jf you push the up button,

4 see if it goes to number fiv~ If you push the down button,

5 we will see if it goes to numbel one, or if has to go

6 through two, three and four ~ qet to five.

7 MR. NAFTALIN: I W:'l] cl ask Your Honor to withhold

8 that kind of thought unti 1 Y:'l actually see it in use.

9 JUDGE STEINBERG: ~Jka'

10 MR. NAFTALIN: But, yes, he will push buttons,

11 answer questions, show lights

12 JUDGE STEINBERG: ~hat 's one of the things I would

13 like to know.

14 MR. NAFTALIN: Exact]

15

16 all that.

JUDGE STEINBERG: You Know, inquiring minds and

17 MR. NAFTALIN: You [let.

18 JUDGE STEINBERG: A~d ~y understanding is that the

19 Bureau and Universal want to rave Mr. Luna here to observe

20 what Mr. Turro is doing to see f Mr. Turro is accurately

21 describing the way those thinas functioned in operation.

22 And so he -- okay. So am I correct in both -- did both of

23 my statements so far, that Ml Luna is going to be here to

24 watch Mr. Turro?

25 MR. ARONOWITZ: I would only add, Your Honor, that
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1 because Mr. Luna was employed there 1n the years in

2 question, he could also potertially testify as or be there

3 to rebut testimony as to what was located in the studio at a

4 particular time in addition t" rhe way it mayor may not

5 have functioned.

6

7

JUDGE STEINBERG:

MR. NAFTALIN: Now, is Bureau counsel suggesting

8 that Mr. Luna is some kind of an expert with respect to this

9 sort of equipment? That's what I don't understand.

10 MR. ARONOWITZ: Mr Aronowitz is suggesting that

11 Mr. Luna testified as to the equipment that was in the

12 studio in '94, and how he use

13 JUDGE STEINBERG:

14 MR. NAFTALIN: I dor't imagine that that Mr. I

15 cae' t imagine that Mr. Lunawuu -j be offering any expert

16 tes:timony.

17

18

MR. NAFTALIN: That's not what I asked.

Do 'loU anticipate t reeF ing him as an expert on

19 TC-8 remote control units and the things connected to it? I

20 just need to know that to be ab"e to respond.

21 MR. ARONOWITZ: I ~an'~ conceive of -- let me

22 check with co counsel and see if he has any conceptions.

23 (Pause.)

24 MR. ARONOWITZ: Oh, hlS experience is limited to

25 what he saw. But in terms of what he might testify to, if a
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1 proper foundation would be laid if not, it would be

2 excluded.

3 MR. NAFTALIN: Does trlat --

4 MR. ARONOWITZ: I ,~an' imagine -- he will be

5 testifying as to what he saw and what he operated.

6 MR. NAFTALIN: So hE would be testifying as a fact

7 witness; is that correct? Not an expert witness?

8 MR. ARONOWITZ: We

9 MR. NAFTALIN: I mean what he saw --

10 JUDGE STEINBERG: That's what his testimony Lf

11 he was allowed to testify further, that's what his testimony

12 would be limited to unless he was qualified as an expert,

13 which he may - well, we know what his technical background

14 is because we heard it.

15 MR. NAFTALIN: Okay Right.

16 Well, Your Honor, 'et me make these points then.

17 I object to having Mr. Luna present for Mr. Turro's

18 testimony about the TC-8 unit unless Your Honor is going to

19 rule that he would be availah e - that he would be a

20 rebuttal witness afterwards.

21 If he was going to be a rebuttal witness anyway,

22 then I agree, there would be some efficiency about letting

23 him see it rather than just hay ng to do it twice.

24 However, now let me address the point of whether

25 Mr. Luna should be a rebutta w tness ultimately or not on
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1 the subject of TC-8s, and if there are any other subjects. I

2 would like to address that l3tel

3 Mr. Luna 1S a dire t witness of the Bureau. Mr.

4 Luna was avai able to them o\er '-\ lengthy period of time to

5 provide direct testimony, ob\r~ ously including his

6 observations and experiences n '-he Dumont studio in

7 whatever way the Bureau wantec ~G use his experience and his

8 statement, in fact, both statements that he's provided in

9 this proceeding, the 1995 statement and the 1997 statement,

10 which adopts it and amplifies upon it, recount Mr. Luna's

11 observations and experiences

12 The Bureau and Universal had a full and fair

13 opportunity to include as much ~ as little of his knowledge

14 in his direct statement as they chose. Their opportunity

15 for providing his knowledge and experience of anything in

16 the Dumont studio, be it equipment or be it observations,

17 has passed, and he has had a rhance to look at the technical

18 manual. He, . n fact, observed pictures. I mean, all that

19 is here. He has said everyth:nq that they have had an

20 opportunity to have him say about what he understood and how

21 he understood it. Therefore, that part of the case should

22 be done.

23 We now have Mr. Tun'o's rebuttal of what Mr. Luna

24 said, which could not have been done until we finished Mr.

25 Luna's cross-examination. I have not heard anything the
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1 Bureau -- Bureau counsel to say now which would justify the

2 extraordinary, or satisfy thE extraordinary burden of

3 bringing this witness back a~ a rebuttal witness to

4 essentially recount his knowledge and experience which he

5 has already recounted, or at least had a full and fair

6 opportunity to have recounted

7 It's a burden, it'~ unnecessary, and I think it's

8 procedurally nappropriate.

9 JUDGE STEINBERG: Response and then I will rule

10 MR. ARONOWITZ: Your Honor, if -- point one, if

11 JUDGE STEINBERG: Vau wanted to add something?

12 MR. NAFTALIN: I would not object if they had a

13 true expert who wanted to come n and observe. I mean, if

14 Mr. LaFollette or Mr. Cohen were here, they are free to

15 observe that. I don't have G problem with that testimony,

16 someone we would recognize as a technical expert who might

17 want to speak to the technicaJities, as necessary. That's

18 something we don't recognize Mr Luna as.

19

20

JUDGE STEINBERG:

MR. ARONOWITZ:

')kay.

First of all, Mr. LaFollette

21 cannot testify to what was in p ace at the time. Second of

22 all, if we are closing -- if we are sticking to our guns,

23 then I would move for this statement to be excluded from the

24 record because certainly Mr. ~urro, in the presentation of

25 his rebuttal case, or at any rine, could come in with a
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In fact, some

2 exhibits were accepted subject to verification, which was

3 not done, and tomorrow will hE the first time that is done.

4 So to say that, yo know, in the absence that

5 we need to go through every ;,j e,'e of equipment in existence

6 to determine

7

8

JUDGE STEINBERG: You're talking to Mr. Naftalin,

MR. ARONOWITZ: -- whether it was in place at

9 Dumont through Mr. Luna, I mean, if we're doing this

10 efficiently, you know, we caE wait We can have Mr. Luna

11 sit outside. We can then ha'FE ',' you know, at the point

12 where somebody say this was Jr place at the time. Mr.

13 LaFollette certainly can't answer that question, and he

14 can't address authentication ssues. That to turn around

15 and suggest that we accept this piece of paper --

16 JUDGE STEINBERG: That paper hasn't been offered

17 yet, and that's - - what do ynl, '"lean by authentication?

18 MR. ARONOWITZ: Okay, 3.S I understand the

19 authentication process --

20 JUDGE STEINBERG: The 3.uthentication is -- do you

21 mean by authentication Mr. Turn) is going to put a TC-8

22 somewhere in a room and he's gOlng to say this is the exact

23 same model that was in the stLdlo from 1994 till today, and

24 Mr. Luna is going to watch that 3.nd say this is or isn't the

25 same model that was in the stLdio? Is that what you mean by
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1 authentication?

2 MR. ARONOWITZ: If, as Mr. Turro -- if! as counsel

3 to Mr. Turro suggests! that t s the exact same piece of

4 equipment and he comes in herE

5 JUDGE STEINBERG: Same model. Same model.

6

7

8

MR. ARONOWITZ: Sa'lll::' Y'1odel.

JUDGE STEINBERG: I\Ie·t ,-he same piece of equipment.

MR. ARONOWITZ: Al= r-ght, the same model.

9 Certainly Mr. Luna would be able to agree whether that!s the

10 same model or not, and would ~eed no expertise in doing

11 that.

12

13

JUDGE STEINBERG: Let s forget about expertise.

MR. ARONOWITZ: Oka). 3S I

14 JUDGE STEINBERG: -'hat! s a term of art. Don! t use

15 that again.

16 MR. ARONOWITZ: As - understand authentication!

17 there are two elements of authentication. There is the fact

18

19

20

that the equipment was In plac'e 3t the time it was claimed,

where it was (:1 aimed; and secclnd, that it operated in a

fashion as cLlimed by the prc)ponent.

21 I suspect both of those elements will be brought

22 to bear -- will be discussed tOMorrow during this

23 authentication process! and Cf'rta inly we wouldn! t expect Mr.

24 Luna to be testifying as an expert, but merely as a rebuttal

25 witness! if appropriate! as t (! '",hether -
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JUDGE STEINBERG: :)kay.

MR. ARONOWITZ: -- - t ha t plece of equipment existed

3 and that piece of equipment i!'](Jrkf?d that way on that

4 particular day as claimed.

5 JUDGE STEINBERG: Jkav, here is what I'm going to

6 do. I think, as of this moment I'm not going to ask you to

7 commit to putting anyone on dE;, rebuttal witness, actually,

8 surrebuttal. And surrebutta" don't usually allow

9 surrebuttal because that's jllst ~oo far down the road. But

10 I think that it would not be 'LDreasonable to have Mr. Luna

11 observing the way Mr. Turro demonstrates the operation of

12 the equipment sort of as a check, because I'm supposed to

13 decide based upon what I heanl. If we have, to put it

14 mildly, some differences in testimony here relating to

15 facts, and I'm going to have te be the one to decide that,

16 and I'm not an expert. You push the up button, something

17 goes up. You push the down btl t +:::m. something goes down.

18 And I don't think it would be unreasonable to have Mr. Luna

19 sitting and observing the demonstration part of the

20 tet;timony as to how this thi nq:.perated.

21 And if -- and then after the demonstration part of

22 it, this is how it -- this is what was there, this is how it

23 worked, maybe we can just separate the examination into, if

24 you can separate the examinaton to demonstration, then we

25 can have the direct and all the cross and redirect and
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1 recross, and then we excuse ~l·. Luna, and get on with the

2 rest of it. T don't think that 3 unreasonable.

3 Mr. Riley, I apologJzP Did you --

4 MR. RILEY: I have no::omments on this. I don't:

5 even understand the subject ~atter, Your Honor.

6 JUDGE STEINBERG: t will be a box here with

7 buttons on it that we push -

8 MR. RILEY: I underst~nd that much.

9

10 question.

MR. NAFTALIN: I have a question, procedural

11 JUDGE STEINBERG:

12 MR. NAFTALIN: If we had never mentioned a

13 demonstration of bringing in the equipment to make it easier

14 to understand would Mr. Lun~1 still have a right to listen

15 to Mr. Turro's testimony if was simply oral testimony?

16

17 Honor.

MR. HELMICK: That B an interesting question, Your

18

19

JUDGE STEINBERG:

MR. NAFTALIN: WeI

t's hypothetical.

t's not. We don't have to

20 bring this in. We can withdraw the demonstration.

21 JUDGE STEINBERG: We} , what's going to happen,

22 let me tell you what's going iC

23 MR. NAFTALIN: It hasn't happened.

24 JUDGE STEINBERG: want to see the demonstration

25 as long as you - - I mean, YOU" \lF~ built this up for two weeks
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1 and now I don't want to be disappointed.

2 Okay, Mr. Turro, let's say you go home tonight and

3 prepare a statement, and you say this is how the TC-8

4 operated, the pictures in the exhibit, whatever. Did United

5 Sta tes have Ule digital readc'!

6

7

8

9

MR. TURRO: May I say something?

MR. NAFTALIN: He' ,: ve ry anxious to say something.

MR. HELMICK: I don't chink so.

JUDGE STEINBERG: Vou know, let's say you go home

10 and reduce al" this to writina What's going to happen is

11 they're going to call up Mr. Luna and in essence say is this

12 the way it worked. So what d:fference does it make? We may

13 has well have the demonstrat on and have him here watching_

14 Did you want to add something?

15

16

MR. NAFTALIN: Wel-

JUDGE STEINBERG:

'lour Honor

just don't think that what---

17 I don't think that what they arF asking to do is

18 unreasonable.

19

20

MR. NAFTALIN: Let me ask one more question.

JUDGE STEINBERG: And I think it is more

21 efficient. And if there lS rebnttal to that, I would like

22 to do it immediately.

23 MR. NAFTALIN: Let me ask what the grounds for

24 rebuttal would be. Mr. Luna had a statement, he's had his

25 cross-examination. Mr. Turro plltS in his statement, he puts
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Let's say there is a very likely chance

2 that Mr. Turro is going to explain something about the TC-8,

3 the way it did something or Jldn't do something, which Mr.

4 Luna either would say he didn't know about or he might say

5 that's not what I understood

6 Now. would he just be able to hop up on the stand

7 and then say some more? I mean that's what I don't

8 understand. Does this automatically mean if he has in his

9 mind some disagreement with what he sees, bang, he gets to

10 be a witness again? That's what I don't understand.

11 JUDGE STEINBERG: WeI" I would think if it's

12 something that he hasn't seen c' that he doesn't understand,

13 that you would be able to rip b m co shreds.

14 MR. NAFTALIN: Wel- '~at's what I'm asking. He's

15 going to get an automatic riqht to stroll up to the stand

16 and testify some more?

17 JUDGE STEINBERG: Wel, it depends on what he's

18 got to say.

19

20

21

22 be--

23

24 other.

25

MR. ARONOWITZ: How do we know that?

JUDGE STEINBERG: WeI I we will ask him.

MR. ARONOWITZ: We cIon' t know what is going to

JUDGE STEINBERG: "'all-: to me. Don't talk to each

MR. ARONOWITZ: Your Honor, this is speculative.
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1 We don't know what -- we don't know what is going to be

2 said.

3

4 my point.

MR. NAFTALIN: Exactlv , it is speculative. That's

5

6

JUDGE STEINBERG: ()ka'/ .

MR. NAFTALIN: aka"

You have my ruling.

7 JUDGE STEINBERG: Nobody likes it, so it must be a

8 good ruling

9 (Laughter.)

10

11

12

JUDGE STEINBERG: Except Mr. Riley

MR. RILEY: That's okay, with me.

JUDGE STEINBERG: And you are absolutely right.

13 If you decide overnight that '1011 don't want to haul the

14 equipment in and you want to do it orally, then we have

15 another quest Lon. And at that ~3tage of the game I would say

16 maybe Mr. Luna wouldn't be a--owed to stay in the room.

17 MR. NAFTALIN: I mpal1 we truly thought this would

18 be helpful for Your Honor to Rep this here thing, you know.

19 JUDGE STEINBERG: \'Jf~l [ think it would be,

20 because I like to push buttow;

21 MR. NAFTALIN: But f it opens the door for

22 another round of testimony -

23 JUDGE STEINBERG: ~ will be one witness. The

24 most you will have is one witness.

25 MR. HELMICK: Your Honor, can I open the door to
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lone other thing?

2 JUDGE STEINBERG: Sure.

3 MR. HELMICK: As long as Mr. Luna is going to be

4 here for the demonstration, would take the position that,

5 you know, not that he get up and testify that day, but it

6 would be more economical and pf~icient that he should be

7 able to hear all of Mr. Tun::o s test imony.

8 I remind Your HonOl that yesterday they brought in

9 essentially as part of their (~ase various rebuttal witnesses

10 that had been given Mr. Luna ~ statement.

11 JUDGE STEINBERG: Okav. I know where you are

12 going and I'm going to deny rha t request, the same reason I

13 did yesterday at the time that ~he statements were shown to

14 the - - no sequestration .. - showr: to the witnesses,

15 particularly Mr. Garland, that he specific objection and

16 motion to strike related to M~ 3arland's testimony, there

17 was no obj ect ion or motion to s': rike relating to other

18 individuals. I suppose there could have been, but there

19 wa~m't. And at the time that Mr. Garland viewed Mr. Luna's

20 statement and prepared hls own 3tatement was several days

21 prior to the filing of the - even of the first piece of

22 paper that -- I guess, the mot:i')n for protective order or

23 something, and there was no sequestration order in effect.

24 There is now and th s 1S -- this little narrow

25 portion lS an exception to i 1 And I mean, I'm just having
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1 second thoughts as to whether I'm going to permit

2 surrebuttal to begin with because this is just opening

3 possibilities that I hadn' t t~Ven thought of.

4 But I think it woued be helpful to the record to

5 have the demonstration along ~hp lines of the way you've

6 described it. But it's your :a 1, I'm certainly not going

7 to hold -- if you decide that you want to do it some other

8 way, I'm certainly not going ~c take it out on you In an

9 initial decision. I'm not saving what a reviewing body

10 would do.

11 MR. NAFTALIN: I understand, Your Honor.

12 JUDGE STEINBERG: But I mean, it's your shot.

13 It's your call. You do whateve/ you think is best in the

14 best interest of your client _TI your case. But I'm just

15 the ruling that I am making w_t respect to Mr. Luna is

16 basically for efficiency pUrDnSi?S; that I think it will be

17 far more efficient for him t'J s~e, especially when you're

18 having a hands on demonstrati)ll with buttons and everything,

19 than it would be to have somebody talk to him or call him up

20 on the phone and say, "Hey, 'Jou know, that little button,

21 that little white button wit~ the up arrow to the right of

22 the digital readouts, this i~ what Mr. Turro said it did.

23 Is that what ,(OU think it di P I It's just easier to do it

24 the other way, in my opinior

25 Okay, anything fur-her?
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2 JUDGE STEINBERG: Then how about 9:00

3 tomorrow again? So we will he ~ recess until then.

4

5

MR. RILEY: Thank VOl} Your Honor.

(Whereupon, a recess was taken.)

6 JUDGE STEINBERG: Back on the record. I decided

7 to go back on the record becallse there is another statement

8 that I want to make. And thel! s, that if I do allow the

9 surrebut tal, ~ t 's not going t 0 ,)pen up _.. if I do allow the

10 surrebuttal and it's been a wtness that's appeared here

11 before, that that does not thereby open up his entire

12 statement for reexamination.

13 What the surrebutta if any, will be strictly,

14 strictly, strictly limited t(c t flings that were not, things

15 that were new since the exarr na'- ion and cross-examination of

16 that witness. It's very nar'ow So that you can't, you

17 can't start saying, well, is ':hlS t:he button that you were

18 referring to in your -- well it's got to be new stuff. We

19 are not going to re-plow old qround. Understood?

20

21

22

23 that.

24

MR. ARONOWITZ: Abso};tely, Your Honor.

JUDGE STEINBERG: M~ Helmick?

MR. HELMICK: No reason why we would want to do

JUDGE STEINBERG: Okay. Mr. Naftalin?

25 MR. NAFTALIN: Thank/ou. It's understood.
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1477

In recess. We can go off

2 the record now.

3 (Whereupon, at 3:38 p m.. the hearing was

4 recessed, to resume at 9:00 Cl m , on Wednesday, December 10,

5 1997.)
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