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FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

October 27, 1997

Charles R. Naftalin, Esq.
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

James P. Riley, Esq.
Fletcher Heald & Hildreth. P.L.C.
1300 North 17th Street
11 th Floor
Rosslyn, VA 22209

Dear Messrs. Naftalin and Riley:

Pursuant to Judge Steinberg's prehearing order. FCC 97M-150, released September 5.
1997, attached are the Exhibits of the Mass Media Bureau ("Bureau") and Universal
Broadcasting of New York. Inc. ("Universal") in MM Docket No. 97-122.

This is to notify counsel for Gerard A. Turro and Monticello Mountaintop
Broadcasting, Inc. ("MMBI") that the Bureau and Universal will otTer as part of their
affirmative direct cases the statements of Serge Loginow, Jr.. an FCC field engineer, William
Gaghan and Vincent Luna, employees of Universal, and Jules Cohen and Wilson A. La
Follette, engineering consultants.

The Bureau intends to call Mr. Turro as an adverse witness. Mr. Turro is the licensee
of translator stations W276AQ(FM), Fort Lee. New Jersey, <ll1d W232AL(FM), Pomona, New
York. as well as the licensee of Intercity Relay Station WMG-499. Mr. Turro also provides
all the programming for WJUX(FM), Monticello, New York. [t is anticipated that Mr. Turro
will testify concerning the operation of these stations. It is expected that Mr. Turro's
testimony will address the designated issues that the stations were operating in violation of the
Commission's Rules, that he engaged in an unauthorized transfer of control of WJUX(FM)
and that he misrepresented and/or lacked candor to the Commission.

The Bureau also intends to call Wesley R. Wl'is as ;In ~Jdverse witness. Mr. Weis is
the sale shareholder of MMBI which in turn holds the construction permit for W.lUX(FM).
The Bureau intends to elicit testimony hom Mr. \Veis concerning the allegations of violations
of the Commission's Rules regarding the maintenance of ~\ main studio, unauthorized transfer
of control, and misrepresentation and/or lack of candor to the Commission.

Finally, the Bureau intends to call Carol Montana and Eugene Blabey as adverse
witnesses. Ms. Montana and Mr. Blabey are adverse witnesses because they are employees of



MMBI. The Bureau anticipates that Ms. Montana and Mr. Blabey will testify concerning the
allegations that MMBI violated the Commission's Rules with respect to the operation of
WJUX(FM).

OJji~dst~Jl~-
AnA. Aronowitz
S zan B. Friedman

ounsel for Mass Media Bureau

gbll~L
Roy R. Russo
Richard A. Helmick
Cohn and Marks

Counsel for Universal Broadcasting of New York, Inc.

cc: The Honorable Arthur I. Steinberg
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SUMMARY OF PAST PROCEEDINGS FOR
WHICH OFFICIAL NOTICE MAY BE TAKEN

On January 23, 1986, Gerard A. Turro ("Turro") was granted a construction permit for FM

Translator W276AQ, Fort Lee, New Jersey. On March 20, 1986, Turro filed an application for

license (which was granted on March 27, 1986) and began operating W276AQ.l/

Promm Ori&ipation for W276AQ Consistently Denied. On July 9, 1986, less than four

months after W276AQ began operating, Turro requested that the Mass Media Bureau (the "Bureau")

waive Section 73.1231 of the Rules .w1}ich, generally prohibits FM translators from originating

programming, except for thirty seconds per hour to request or acknowledge financial contributions.

Turro claimed that because a) Bergen County, New Jersey was the largest county in the country with

no commercial FM allocation and b) as no commercial FM channel could be allocated to Bergen

County consistent with FCC allocation rules and policies, the FCC should grant special temporary

authority and waive its no-origination rule for at least 18 months to permit W276AQ to originate

local programming, ~., news, weather, public affairs, political, etc., focused on the needs and

interests ofBergen County.

By letter dated September 12, 1986, the Bureau denied Turro's request for Special

Temporary authority and waiver of Section 74.1231 ofthe Rules, finding that the public interest

issues raised by the request were not compelling, especially since Bergen County is across the

Hudson River from New York City and received the signals ofdozens ofstations located in the New

York City area.

On October 10, 1986, Turro filed with the Commission an application for review of the

1/ Immediately prior to rebroadcasting WJUX, Monticello, New York, W276AQ
rebroadcast noncommercial educational FM Broadcast.Station_WNJW(fD~JY~.w~__.....,..-.~.__._.
Franklin Lakes, New Jersey. ~, Turro letter of July 27, 1995j~JPJ*~tmi!lons CommissloD
Goldstein letter of June 21, 1995, at Attachment B, PaSfJ~eket No. ff..q- ... \t,1< Exhibit No .J.( KB--J

; Presented by ~ :

- 1 - \ Identified 7 y~-st-l
Di spostion ) Received 1>5-{'l

. . ~ Rej ected 7i'J? H !U-j
Repvrtel'_~.....-a. ~__



Bureau's denial ofSTA and waiver of the non-origination prohibitions of Section 74.1231 of the

Rules; that application for review was summarily denied by order released on October 29, 1987. 2

FCC Rcd 6674 (1987). Turro appealed the Commission's denial of review to the United States

Court ofAppeals, District of Columbia Circuit; in a briefopinion, the Court denied review. TUITO

v. FCC, 859 F.2d 1498 (D.C. Cir. 1988).

On July 28, 1989, TUITO filed comments in MM Docket No. 88-140, regarding amendment

of the Commission's FM translator rules, in which he proposed that FM translators should have

authority to originate local programming when serving counties with no present, locally-situated

commercial FM stations, nor any possibility of future FM station allotments; the Commission again

considered Turro's proposal to allow FM translators, including W276AQ, to originate programming

and again rejected such proposal. Amendment ofPart 74 of the Commission's Rules Concemin~

FM Translator Stations, 5 FCC Rcd 7212, 7219-20 (1990), ~.denied, 8 FCC Rcd 5093 (1993).

1991 DeclaratoO' Ruling. By letter dated January 31, 1991 (a copy ofwhich is set forth as

Attachment A) TUITO requested an infonnal declaratory ruling as to whether it would be permissible

for a FM translator licensee to broker time on a primary FM station rebroadcast by the translator

station where a) the translator would operate beyond the primary station's service contour, b) the

primary station would not reimburse the translator for purchased air time or otherwise support the

translator operations, c) the time purchased by the translator operation would be consistent with

Commission rules and policies and d) commercial spots aired during such brokered time would

support such purchased programming.

By letter dated November 19, 1991 (a copy of which is set forth as Attachment B), the

Bureau, based on ''the specific circumstances presented by Mr. TUITO'S request," issued a declaratory

ruling that an agreement by an FM station licensee to broker time to a FM translator station whose

coverage contour extends beyond the protected contour of the primary FM station would be

permissible provided, in part, that the arrangement was an arms-length transaction.

However, after the Bureau became aware of the relationship between W276AQ and its

primary station, wrux, Monticello, New York, it subsequently rescinded its November 19, 1991

- 2 -



declaratory ruling to Turro by letter dated April 5, 1996 (a copy of which is set forth as Attachment

C). The Bureau directed Turro to either sever his programming relationship with Station WJUX or

divest himself ofFM Translator Stations W276AQ, Fort Lee, New Jersey and W2332AL, Pomona,

New York.

In rescinding its November 19, 1991, declaratory ruling, the Bureau stated that such

declaratory ruling had been premised, in part, on the assumption that Turro would have only ~

minimus interest or connection with the primary FM station's programming and did not contemplate

an arrangement by which Turro would originate and provide all the primary station's programming.

The Bureau did not address the collateral issue that Turro originates local news, weather, public

affairs and commercial spots primarily directed to the W276AQ service area rather than the WJUX

service area, but, given the fact that Turro has been consistently denied local origination authority

for W276AQ, there is no basis for Turro to believe that indirectly originating programming directed

to Bergen County via WJUX and W276AQ would be consistent with Commission rules and policy.

In any event, Turro did not disclose such matters to the Bureau in his 1991 request for a declaratory

ruling nor did he subsequently disclose such matters to the Commission which is relevant to whether

Turro has been truthful and candid in dealing with the Commission.

Turro did not appeal the Bureau's April 5, 1996, rescision of its November 19, 1991,

declaratory ruling; rather Turro filed an application (File No. BALFT-960531TW-TX) to assign the

W276AQ and W232AL translator licenses to Stephen Gansler, proposed trustee under the Gerard

A. Turro Trust, which would be wholly funded by Turro and for the benefit of Turro. On August

13, 1996, the Bureau issued a decision (a copy of which is set forth as Attachment D) that Turro

could not retain any interest, including a beneficial interest, in W276AQ and W232AL while he

continued to provide programming for WJUX, the primary FM station; accordingly, the Bureau took

no action on the Gansler assignment application and directed Turro to comply with the Bureau's

April 5, 1996 directive. Turro did not appeal the Bureau's August 13, 1996 ruling.

On September 6, 1996, Turro dismissed the Gansler assignment application and concurrently

filed an application (which was never been accepted for filing by the Commission) to assign his

translator licenses to Press Broadcasting Company, Inc. ("Press") for a purchase price of$1,500,000.

Pursuant to an Option and Amendment of Asset Purchase Agreement dated July 29, 1997 ( a copy
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of which is set forth as Attachment E) and filed by Turro on September 2, 1997, Turro granted Press

an option through September 6, 2000 (subject to two one-year e>..iensions) to purchase W276AQ and

W232AL on the terms of the September 6, 1996 Asset Purchase Agreement. In consideration of

such option to purchase, Press paid Turro $150,000 and released a $25,000 escrow deposit under the

Asset Purchase Agreement, such amounts to be credited against the purchase price in the event a sale

is ever consummated.

To this date, Turro continues to originate virtually all of WJUX's programming and the

overwhelming majority ofWJUX's local programming continues to be directed to Bergen County,

New Jersey, which is wholly outside the service area ofWJUX.

- 4 -
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RECEIVED

JAN 3 1 1991

Ge=a=d Turro
111 East California Avenue
Beach Haven, N.J. 08008
Janua=y 30, 1991

The Federal Communications
Mr. Alan Schneider
Auxiliary Services Branch
waShington, D.C. 20036

Dear Mr. Schneider;

Commission

=e-:jeral C:lr~munical.u's C(;~,-:;s: r

O!',:e c' 'ne St::reI2'y

The pur?ose of the letter is to request the Commission
for an informal declaratory ruling concerning the operation
of commercial FM translators.

In the event a licensee of a commercial FM translator wishes
to purchase broadcast airtime on the originating station which
is carried on the license's translator may he or she do so?

The following conditions would exist:
1. The translator would be operating outside of the

originating stations primary contour.
2. The primary station would not re-imburse the translator

licensee for air-time pursuant t~ the Commission's rules.
At no time would the primary station be financially
supporting the translator licensee. .

3. Any airtime purchased on the primary station by the
translator licensee would abide by the Commission's
rules regarding purchase of brokered airtime.

4. Advertising may be sold for broadcast during such brokered
airtime to support this programming.

It is respectfully requested the Commi~sion expedite a reply
to this informal request.

submitted,

I
I
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Feu FtTIE'RA1.. COMMUNICATIONS COMV SSION

WASHINGTON, DC. 20554
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IN REP\.Y REFER TO

8930-AJS

Rainer K. Kraus, Esquire
Koteen & Naftalin
1150 Connecticut Avenue
washington, D.C. 20036

Dear Mr. Kraus:

This refers to your correspondence of January 31, 1991, and the acconpanying
J~~uary 30, 1991 letter of Gerard Turro, licensee of FM translator station
W276AQ, Fort Lee, New Jersey. Mr. Turro requests the Conmission to provide
an ififormal declaratory ruling regarding the proposed operation of an FM
translator station. In particular, Mr. Turro seeks guidance on whether a
licensee of a commercial FM translator station can purchase broadcast airtime
on the station it is rebroadcasting ("prinary station"). The purchase \oK)Uld
be under the following circumstances:

1. The translator INOUld be operating outside of the priITary contour of
the station being rebroadcast;

2. Pursuant to the Comnission' s Rules, the primary station \IoQ.lld not
reimburse the tr.anslator station licensee for airtime purchased
(the prinary stati:xl \IoQ.lld not provide any financial supp:>rt to the
licensee of the trans}ator);

3. The translator station li~ensee would purchase the airtime through
a time brokerage agreement ~ would meet the Commission's rules and
policies on such agreements; and

4. The translator would solicit adveitisements to be aired during the
brokered time to support the prograuming presented.

Spec ifically, the issue presented by Mr. Tun-o I s request is whether the
licensee of a translator station is permitted to ent~r into a tine brokerage
contractual arrangement with its prinary station, provided that the prinary
station does not either reimburse the translator station licensee for the
purchase of the brokered time or provide financial suppor~ for the translator
station's operation.

In order to rule on Mr. Turro' s request we ITUst first determine the effect
such a request would have on our newly revised FM translator rules governing
financial support by commercial primary stations (47 C.F.R. § 74.1232



Rainer R. Rraus, Esquire

~ :'~",~':~.G~.~~~~;,,:,:~K

~:". '. :-

2.

(1990) ) .1
purchased
attention
FCC 2rl 107

Additionally, because airtirre for t.'''le pr03ramning will be
through a tirre brokerage contractual arrangement, we must also give
to the Commission's Policy Statement on Part~L~ Pr03ramming, 82
(1980) .2

Under § 74.1232 (e), an FM translator station whose coverage contour exten:Js
beyond the protected contour of the primary station cannot receive any
suRX'rt, before or after construction, either directly or iOOirectly, from
the primary station. This applies to all persons and entities having any
interest or connection with the primary station.

With regard to brokerage arrangerrents between licensees and brokers, such
arrangements usually involve the broker as both program producer and
corrmercial salesperson for a time block p.1rchased from the licensee. Q.lr
rules only require licensees to keep brokerage contracts at the station and
rrake them available for Commission inspection upon reqJest (47 C.F .R. §
73.3613(d) (1989)).

In view of the specific circumstances presented by Mr. 'l\1rro's request, we
conclude that his proposed operation would be consistent with the Commission's
rules and policies as outlined above. Ho'N'ever, this conclusion rests on the
following requirements: the time brokerage contract rrust be kept at the
prinary station and made available for Coamission inspection upon request per
S 73.36l3(d); there JIUst be a bona fide, arms-length transaction bet1Neen the
primary station and the translator; the licensee of the translator station
will have to pay the primary station a rate charge comparable to the amount
charged other p..1rchasers of brokered airtime, or an arrount consistent with
such charges in the local broadcast COJmUnitYi and at no time would the
translator station receive financial suPPJrt, directly or indirectly, from
the primary station to cover any costs associated with the operation and
rraintenance of the translator statioo.

kcordingly, to the extent i1¥Ucated above, and in view of the specific
circunstances presented, 'Ne do not find that Mr. 'l\1rro' s proposal would be
prohibited by the Comnission's rules or policies.

tJJ4-- ~
AJSchneider/RDurham:cj/asb/asd/mmb

typed: 11-15-91
W(

Sincerely,

~Ji~-Y::~
Mass Media 8Jreau

1 See Report and Order In the Matter of Amendment of Part 74 of the
Commission's Rules Concerning FM Translator ~tions, MM Docket N::>. 8~-140, 5
FCC Red. 2106 (1990).

2 See 47 C.F.R. S 73.4267 (1989).
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Federal Communications Commission
Washington, DC. 20554

APR 5199f

Herbert D. Miller, Jr., Esq.
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Gerard A. TUITO
687 Orchard Street
Oradell, New Jersey 07649

Wesley Weis
Monticello Mountaintop Broadcasting, Inc.
11 Old Tappan Road
Old Tappan, New Jersey 07675

Dear Messrs. Miller, Turro, and Weis:

The Commission, pursuant to delegated authority, has before it the results of an
investigation into Gerard A. Turro ("Turro"), licensee of FM Broadcast Translator StationS
W276AQ, Fon Lee, New Jersey, and W232AL, Pomona, New York, and Monticello
Mountaintop Broadcasting, Inc. ("MMBI"), licensee of Station WJUX(FM). Monticello. New
York. Wesley R. Weis ("Weis") is the sole principal of MMBI. On February 15. 1995, the
Commission received a written complaint on behalf of Universal Broadcasting of New York.
Inc. ("Universal"), licensee of Station WVNJ(AM), Oakland. New Jersey. Universal alleged
that Turro and Weis were engaged in prohibited activities involving the operation of their
respective stations. On June 21. 1995, the Commission directed letters of inquiry to TUITO and
MMBI concerning Universal's allegations. Thereafter. on July 28, 1995. Turro and MMBI
submined their respective responses. Additionally. staff from the Commission's Compliance and
Information Bureau conducted field inspections of the referenced stations.

It appears from the information before us that Turro, d/b/a Bergen County Community
Broadcast Foundation, and Weis, d/b/a MMBI, are panies to a Network Affiliation Agreement
pursuant to which WJUX(FM) broadcasts, on a full time (24-hour) basis, programming provided
by Turro in consideration for certain financial remuneration paid by Turro to MMBl. It also
appears that Turro and MMBI are parties to two rebroadcast agreements pursuant to which Turro
rebroadcasts WJUX(FM)'s off-air programming over his Fort Lee and Pomona translator
stations. The coverage contour of each of Turro' s translator stations is located beyond the
protected (1 mV/m) contour of WJUX(FM).

Section 74. 1232(d) of the Commission's Rules states, in pertinent pan, that an
authorization for an FM translator station whose coverage contour extends beyond the protected
contour of the commercial primary station "will not be granted to any person or entity having
any interest whatsoever, or any connection with a primary FM station. Interested and connected
panies extend to group owners, corporate parents, shareholders, officers, directors, employees,

OOOc:110



general and limited partners. familv members and business associates." See also Amendment 0f- .
Part 14 of the Commission' s Rules Concerning FM Translator Stations, 5 FCC Red -: l::
1990). affd and clarified, 8 FCC Rcd 5093 (1993) Smce § i41232(d) of the Commlssion's

Rules prohibits Turro from having "any interest whatsoever. or any conneCllon WIth"

WJUX(FM) beyond rebroadcasting W.n.;X(FM)' s off-air programming over his translator
s[.'icions, and Turro is a party to a Network Affiliation Agreement which establishes for hIm a
further significant business relationship with WJUX(FM), it is apparent that TUITO IS m \' lolation
of § 74.1232(d) of the Commission's Rules.

It is acknowledged that this office, by lener dated November 19, 1991. expressed a more
permissive interpretation of the prevailing law on the SUbject of business relationships between
translator and primary station licensees. That opinion lener, in response to a request by TUITO
for a declaratory ruling, I however, contemplated that Turro would have no more than a de
minimis interest in or nominal connection with a then-unbuilt primary station. The Sovember
19, 1991. letter did not anticipate -- and the Commission has never condoned -. a situation
where. as here, TUITO would have an ongoing and substantial business relationship with
WJUX(FM) involving the provision of programming to the primary station on a full-time basis.
Thus, to the extent that the November 19, 1991, opinion lener may have been construed as
having conferred authority upon Turro to engage in this extensive business relationship with
WJUX(FM), that authority is hereby rescinded. This result is consistent with the interpretation
of § 74. 1232(d) affirmed by the Commission subsequent to the November 19, 1991, opinion
lener. See Amendment of Part 74 of the Commission's Rules Concerning FM Translator
Stations, 8 FCC Rcd 5093 (1993).2

Accordingly. you are hereby given notice that so long as TUITO continues to rebroadcast
WJUX(FM)'s off-air programming over either one or both of his FM translator stations. TUITO
must cease from having any interest in or other connection with WJUX(FM). This prohibition
shall include. but is not limited to, the Network Affiliation Agreement and the provision of
programming by TUITO to WJUX(FM) or the purchase or acquisition of time by TUITO on

1 TUITO sought guidance from the Commission in January 1991 on the propriety of a
proposal whereby a translator station licensee would purchase air time on the primary station
that it is rebroadcasting. and: (a) the translator station would operate outside the primary
contour of the station being broadcast; (b) the primary station would not reimburse the
translator licensee for the air time that is purchased or provide any financial support [0 the
translator station licensee; (c) the translator station licensee would purchase the air time
through a time brokerage agreement containing terms that satisfy the Commission' s rules and
policies; and (d) the translator station would solicit commercial advenisements to be aired
during the brokered time to suppon the programming presented. The November 19. 1991.
letter determined that this proposal would not be prohibited by the Commission' s rules or
policies.

: It is noted that TUITO has rwice been denied requests for a waiver of the Commission' s
rules to allow him to originate programming over his translator stations. See Order. 2 FCC
Red 6674 (1987), affd sub nom. Gerard A. TUITO v, FCC, 859 F.2d 1498 (D.C. Cir.
1988); Amendment of Pan 74 of the Commission's Rules Concerning FM Translator
Stations, 5 FCC Red 7212 (1990), at 1 47-48.

OOOr ,"')
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\VJUX(FM). In the alternative, so long as TUITO continues to maintain any interest In or
connection of any kind whatsoever with WruX(FM), TUITO shall cease from also rebroadcasting
WruX(FM)'s off-air programming over either one or both of hiS translator stations. You are
hereby afforded 60 calendar days from the date of this lener within which to sever and/or
discontinue any and all prohibited interests, connections, contracts, relationships. agreements.
and activities, and to take whatever further action is necessary in order to comply fully with all
of the provisions of § 74.1232 of the Commission's Rules. You are also hereby requested to
notify the undersigned in writing by the expiration of the 60 day grace period of the steps that
you have taken in response to this letter and to cenify therein that you comply fully with all of
the provisions of § 74.1232 of the Commission's Rules. Your failure to comply fully with all of
the provisions of § 74.1232 after the expiration of the aforementioned 60 day grace period may
result in the imposition of adrninisrrative sanctions, pursuant to § 312 of the Communications

t Act of 1934, as amended.

Sincerely,

cc: Richard A. Helmick, Esq.

­),'
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Before the
Federal Communic.atiJus Commission

'VVashington. D.C. 20554

1r1 re Application of

GERARD A. ThKRO
( ,,~ .
, .-....::>SlgnOr)

and

STEPH:E:-i :Vl G:\i.'\JSLER Trustee
(.A.ssignee)

For i\ssignment of Licenses of
FlY! Translator Stations W276AQ,
Ft. Lee. Nev.,: Jersey. and
W232AL Pomona Nev~: York

)
)
) File ~OS. Bf\LFT-960531nv
) B.>\LFT-960531 T)(
)
)
)
)
)
)
)
)
)
)

MEMORANDUM OPmION Ai'll) ORDER

Adopted: Augus-t 13, 1996

By the Chief. ivIass Media Bureau:

Released: P-.ugust 13, 1996

1. The Commission.. by the Chief !v1ass Media Bureau., acting pursuant to authority
delegated by Section 0.283 of the Commission's Rules, 47 C.F.R §0.283, has before it the above­
captioned application for assignmem of licenses of F1v! Translator Stations W276AQ, Ft. Lee,
New Jersey, and \\I"232AL, Pomona, New York, from Gerard A Turro ("Turro") to Stephen M
Gansler ("Gansler"), proposed trustee under the Gerard A TllITO Trust. 1 A Petition to Deny the
ac;signrnent application was filed by Universal Broadcasting of New York, Inc. ("Universal"),
licensee oLt\i\1 Broadcast Station WVNJ, Oakland, New Jersey. Turro filed an opposition to the
Petition to Denv. -.,

Background

2. On February 15, 1995, 'the Corrunission received a written complaint on behalf of
Universal alleging, among other things, that Turro was engaged in prohibited activities involving
the operation of his translator stations and WJUX(Fiv1), Monticello, New York. As a result, the
Commission conducted an investigation into the relationship of TllITO and his FM translator
stationsvvith Monticello Mountaintop Broadcasting, Inc. ("NtMBI"), licensee of Station

I Attached to the assigrunent application is an unexecuted tr'I.ISt agreement between TUITO, as the grantor, and
Gansler, as the trustee. Exhibit 1 to the assignment application states that "under the tr'I.ISt, those licenses and all
assets associated with the translators will be assigned to the tr'I.IStee upon grant of Commission consent."



",:Jt:<IT\fl, V:esley R \Veis ("\Veis'" is the sole pri..'1c:pal of \ 1:'.131. Based upon c.~e par:ies
:-espcnses to lerre:;; of mquiry to TUITO and :vLviBL as well as c.'ole results of tield inspectlor.s of
::-le referenced smtior1.s conducted by the Commission's Compliance and Infonnation BureaLL it
appeared that TUITO. d;b/a Bergen Count}' CommuniI)" Broadcast Foundation. and Weis. dJb!a
\llvffiL were parties to a Network :~...iiliation Agreement pursuant to \vh.ich WJL"Xlr \-1)

broadcasts. on a full time (24-hour) basis. programming provided by Turro in consideration for
certain fmancial remuneration paid by TUITO to iv1MBL It also appeared that Turro and :-vfvrnI
v"ere parties to r.vo rebroadcast agreements pursuant to which TUITO rebroadcasts \\"JLArFivl)'s
off-air progr'..JTuning over his Fort Lee and Pomona trafl.slator stations The coverage contour of
each of TUITo's trJrl.slator stations is located beyond the protected (l mV m) contour of
\VJl"X(F\i}

3. Section 74.1232(d) of the Commission's Rules states. m pertinent pan. that an
authorization for an FM translator station whose coverage contour extends beyond the protected
contour of the commercial primary station '\v111 not be granted to any person or entity having
any interest \vhatsoever, or any connection with a primary FM station. Interested and connected
panies extend to group ovmers, corporate parents. shareholders, officers. directors. employees,
general and limited partners, family members and business associates. ": Since Section 74.1232(d)
of the Commission's Rules prohibits TUITO from having "any interest whatsoever, or any
connection with" WJLA(FNf) beyond rebroadcasting ViJUX(FNf)'s off-air programming over his
translmor stations, and Turro is a party to a Nework Affiliation Agreement which .establishes for
him a further signiticant business relationship with WJUX(Flv1), Turro appeared to be in violati<\>n
of Section 74.1232 of the Commission's Rules.

4. By letter of April 5, 1996, from the Chief, !v1ass Media Bureau ("Bureau"), TUITO was
advised that so long as one or both of his translator stations continue to rebroadcast WTI.JX(F\'f)'s
off-air programming, he must cease from having any interest in or other connection \Vith
Vv·J1.JX(Flv1).3 Alternatively, so long as Turro continued to maintain any interest in or connection
of 2..t'1y kind \vith \VJ1.IX(FNf), he was advised to cease from also rebroadcasting \vJUX(FNf)'s
off-air oro2Tummin£ over his translator stations. Turro was afforded 60 davs to sever and/orJ. _ _ .-

discontinue any and all prohibited interests, connections, contracts, relationships, agreements. and
activities, and to ~ake any further action necessary to comply fully with all of the provisions of
S~cticn 74.1232 of the Commission's Rules.

The Proposed Transaction

5. On tv1ay 31, 1996, TUITO filed the instant application to assign the translator licenses

2 See also Amendment of Part 74 of the Commission's Rules Concerning FM TranslatOr StaJions, 5 FCC Rcd
7::; 1: (1990). afj'd and ciarifred, 8 FCC Red 5093 (1993).

J The April 5, 1996, tener to Torre stated specifically that such a prohibited interest included. but was not
limited to. the Network .AJfiliation Agreement and the provision of programming by Turro to Wn..JX(Fvf) or the
purchase or acqUIsition of time by Turro on \VJUX(Rvf).
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to Gansler as trustee of the Ger...rd A. TUITo Trl..lst.~ As stated ~n the sub;ect :.lD~\icJ.tlC'r .. ··:....1e
;W.~cse .:/ t:;e ~roposed assignrnem of the rrarlslater llcer.ses :5 to caT7'\' 'out the lntem of the
·\;::,r:i 5, 1996 letter by placLng the tr•..Ilslaror licenses in t:""~t." r~'nder the proposed tnlst
3.greement. TUITo is to have no COmrm.l.111c:ltion \\'1th the t:""..:stee. '.vho '.\il! have complete
discretion to change the mode of operation of the translators. mcludmg a change m the priJ.~·
station rebroadcast over the translators, TUITo, as QraI1tor of the trust is to transfer the translator
licenses to the trustee. is free to add additional property to the trust. and is the beneficiary of L'1e
trusts' proceeds, The agreement also provides that the trust \\'111 termir.ate upon notice to the
trustee from TUITO that: the FCC determines that translators are perrrjned to engage m local
program origination: Turro "is no longer associated with the primary radio station bemg translated
by the translators." or the "FCC determines that [TUIToJ may be associated \\ith the primary radio
station and be simultaneous Iv associated \vith the translators."

6. In its Petition to Deny, Universal contends that the proposed trust arrangement is
madequate to achieve compliance with the Commission's Rules and is a sham designed to
circumvent the Commission's translator mle.s Universal contends that a trust arramrement is
generally used to effect compliance \vith Commission mles m order to avoid a tempor~:. short­
tenn violation of the Commission's mles. but should not be countenanced here to pennit Turro
to achieve mdirectly that which he cannot achieve directly; namely. maintain a prohibited
relationship \vith \VJCX(FM) and the translators. Because FM translators are passive facilities,
essentially lirr~ted to rebroadcasting the signal of a primary station rather than originating
programming, Universal maintains that it is the function and the operation of the translatOI:s.
rather than their legal ovvnership or control. \vhich should be the Commission's focus In
evaluating the efficacy of the proposed tr..lSt.6 In addition. Universal alleges that Gansler is a
long-time personal friend of Turro, and for that reason alone. cannot be viewed as wholly
independent of Turro. who is to fully ti..md the t:ust. Further in this regard. universal notes rhar
there are no provisions in the trust to compensate the trUStee, and thus alleges that the trust
arranger71ent is nothing more than an accommodation to Turro which \-vould do nothil:lg to sever
t~e prorjbited :1er-',vc:'k prograI'7111:ing rebtior.ship betv'ieen Turro. \VJlD{(F1vf) and the translators.

7. In an opposition pleading, Turro states that "the purpose of the trust is to insulate Nfr.
Turro from any attributable interest in the translators," and points to provisions that the trustee

,j By letter dated June 5, 1996. the Chief, Mass Media Bureau. ,granted Turro's request to continue the translator
stations' currenr program service, but only until such time as the pending assignment application. trust and related
a!Zreements. and anv comments received thereon are evaluated.- "

5 [n its Petition to Deny, Universal also alleges that the operation of the translators raises questions as to Turro's
~ qualiflcations to renmin a Commission licensee, which Turro challenges in his opposition pleading. These allegations

stem from those matters raised in Universal's complaint filed on Febru.ary 15, 1995, Those allegations are the subject
of an ongoing Enforcement DiVIsion investigation.

6 Because translators are passive. non-income-producing facilities, Universal asserts that the only control and
operational duties to be performed by the truStee are "ministerial" in nature - to arrange for periodic maintenance
and payment of bills. Inasmuch as the tnlSt is to be fully funded by Turro, Universal claims that it is a distinction
without a difference as to whether TUITO or the trUStee pays the bills and arranges for maintenance. Under these
circumstances, it contends !hat the proposed trUSt can only be viewed as a sham to perpetuate the current illegal
operation of the translators.



4

"shall not COIT1ITlLL.-jcate \vlth" TUITo \\1L~ respect to tb~e c,~tion of trle :nn.slators J.rtd G121 the
l.'llStee lS authorized to act 'With or 'Without notice to him. :-\ccorcmg to Turro. this independence
Lnciuaes deciding whether or nor to keep the translators' present program service. Moreover.
TurTO states that the trust agreement specifically provides that the trust is intended to comply 'With
all the eXIsting and future requirementS of the FCC including, if necessary. amendment of the
agreement to comply \vith any applicable governmental regulation. TUITO also maintains that
both he and the proposed trustee intend to comply fully \vith L'1ese tr'J.St provisions. and that he
is \viliing to seek a different trUStee should the Commission deem that necessary." Tnus. Turro
asserts that "the pending assignment application represents a good faith effort" on his part to
resolve the issues raised in the Bureau's April 5 lener. and that there is no basis for Univ'ersal's
conce!T',s regarding the proposed trust.

Discussion

8. \Ve agree with Universal that the proposed trust is inadequate for TUITO to achieve
cor.1pliance with Section 74.1232, as directed by the Bureau's letter of .A.pril 5, 1996. Section
74.1232 of the Commission's Rules prohibits the authorization for an FM translator operation in
these circumstances "to any person or entity having any interest whatsoever, or Q1'D! connection
with a primary FM station."s The translator rule contemplates any interest - not just an
attributable interest -- and does not exempt a mere equitable interest. Nor does Turro attempt
to demonstrate that a beneficial interest under a trust arrangement is not an "interes~" subject to
Section 74.1232. Thus, we fmd that TUITO'S retained interest - as the intended beneficiary of me
proposed trust -- precludes him from achieving compliance with Section 74.1232 of the Rules
so long as he aiso continues to provide the programming for the primary and translator stations.
Turro's retained reversionary interest in the translators also appears to violate the "any interest"
proscription of Section 74.1232 of the Rules. Indeed, we believe that so long as the present
programming arrangements for the primary and translator services continue, no modification of
the proposed trust will alleviate the concerns identified in the Bureau's April 5, 1996. letter.
\tlureover. we Gate that. as a Q'eGerai maner. the Commission has looked to trusts to resolve
regubrory proolems in the short-run, not as permanent solutions to our concern5,9 while the trust
proposed here appears to contemplate an indefinite duration.

Conclusion

9. In light of the above discussion, we conclude that the proposed assignment of the
translator licenses would not achieve compliance with the Bureau's April 5, 1996, directive to
cease the relationship bet\veen his translators and WJUX(FM). We wilL therefore, take no action

7 Turro states that should the Cormnission deem that the proposed trUSt agreement requires modifIcation in order
to achieve compliance -.Mth FCC rules and regulations, TUITO will anempt to accomplish such modifications rather
than "destroy [the translators'] program service."

8 47 C.F.R. §74.1232(d) (emphasis added).

Q See Attribution ofONnership Interests. 97 FCC 2d 997, 1023-24 (1984), recon. in part 58 R.R2d 604 (1985),
further recon.. 1 FCC Red (1986). See also. e.g., Twentieth Holdings Corporation, 4 FCC Red 4052 (\ 989).
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