
3 AAC 52.355 COMMERCE AND ECON. DEV. 3 AAC 52.355

3 AAC 52.355. SCOPE OF COMPETITION. (a) The e>.."tent to
which interexchange carriers may construct facilities for use in the
origination and termination of intrastate interexchange telephone
service is specified as follows:

(1) All interexchange carriers are permitted to construct
facilities and use those facilities in the provision of intrastate inter­
exchange telephone sen;ce in the NNX designations set out by
order of the commission in the locations of Adak, Anchorage, Bar­
row, Bethel, Chugiak, Cordova, Deadhorse, Delta Junction, Dil­
lingham, Eagle River, Eielson Air Force Base, Fairbanks, Ft.
Greeley, Ft. Wainwright, Glennallen, Haines, Healy, Homer,
Juneau, Kenai, Ketchikan, King Salmon, Kodiak, Kotzebue, Nome,
North Pole, Palmer, Petersburg, Seward, Sitka, Soldotna, Talk­
eetna, Unalaska, Valdez, Wasilla, Willow, and Wrangell. A location
served by a remote unit from one of these locations as of 3/16/91 is
also considered a part of that location and is incorporated in the
NNX designations set out by order of the commission.

(2) In a location not listed in (l) of this subsection, only the in­
cumbent carrier is permitted to construct facilities and use those
facilities in the provision of intrastate interexchange telephone
service.

(3) The commission will, in its discretion, amend (1) of this sub-­
section to reclassify a location in the state based on a determina­
tion that traffic density and other relevant factors require
reclassification.
(b) Retail competition in the provision of intrastate interexchange

telephone service, through resale of services from another carrier
authorized to provide intrastate interexchange telephone service, is
permitted throughout the state, regardless of whether traffic origi­
nates or terminates in a location where the construction and use of
facilities is limited to the incumbent carner. (Eff. 3/16/91, Register
117)

Authority: AS 42.05.141(a)
AS 42.05.151(a)

AS 42.05.221
AS 42.05.711(d)
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STATE OF hLAflKA

THE ALbS~A EJIBL;Z;C PTItJIT!;'6 COMMISSION

In the Matter of the Request by )
GENERAL COMMUNICATION, INC., for )
Waive~ ot 3 AAC 52.355(a) and }
Approval of a 50-site De~onstration }
Project· }

. )

en June 22, 1995, GENERAL C~~YCATION, INC. (Gel),

filed a request fo:: waiver of 3 AAe 52. 3SS Ca) and COl!lJ!i&sian

approval of a ,demonstration project in ~hich Gel \lould construct

new satellite communication faeilitiee in a maximum of so loca-

ORDER NO. S

U-95-38

Don Schroar, Chairman
James E. carter, Sr.
Alyce A. Hanley
Ouight o. Ornquist
G. Nanette Thompson

tiona in rural Alaska. GeI further raquested that approval of its

project be granted no 1at~ than. Decel'r.ber 1, 1995, sa that it

could place orders for equipment, fi~alize plans, and install new

facilities du~inq the 1996 summer construction sea~on.

Based on its invQstigatio~ into this ll\atte.r, the

Commission has determined that Gel's request for 1.laiver and

approval of its 50-site demonstration project should be qrantQd

for two years, subject to the follo~inq eonditions:

B~ THE COMMISSION:
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1) Gel :must sub:nit a list of no more than 50 sites

seleoted. for the demonstration project to the comnission by

January 1, 1996;

2) Gel may not discontinue servioe to any of the

demonstration site.s whare service is eOmlJ1onced a:bsent Commission

approval;

3) GCI, ~~eOM, tNC. d/b/a A~&T AL}.SCOM (AT&T

Alaseom), and the Commission staff (Staff) shall coordinate to

establish reporting requireme.nts to be sUbmitted to the Commi~sion

durinq the tw~-year demonstration projedt;

4) GeI, AT&T Alascotll, and Staff shall sUbmit

recommended reportin; reo.uirel:lents for colUltlission approval yithin

30 days of the date of this Order;

5) If the discont.inuance of service to any site is

approved by the Commission, Gel shall either redeploy the

equipment utilized in providing such serviee ~o another site or

obtain tha maximum salvage value of said equipIllent;

6) Gel may be held financially responsible by the

Commission for all reasonable and neeess:6.ry costs incurred by

local exchanqe companies to interconnect ~ith Gel's equipment that

are not recoverable throuqb access ehar~a reVenUA~;

.,) the cos1::.s ot the demonstration project shall be

borne e~clusively by Gel, and any :risk a.ssociated with the

damonstration project shall be borne by ~C! shareholders; and

U-95-38(8) - (11/9/95)
Paqe 2 of 3



1 8) Gel ~ust notify all potential customers served by

2 this deIDonstration projeet of the conditional nature of the Com­

3 mission's approval in a notioe approv~d by Staff.

" Further details explaining- the commission's overall

6 deoision and rationale in this mattaJ:' tlill be addressed in a­

s subsequent sUbstantive order in Docket U-95-38.'

7

a

9

10

l'

12

ORDER

THE COMMISSION TU'RTHER ORDERS, 'l'hat, the application of

General communication, Inc., for a vaiver of 3 AAC 52.35S(a) and

approval of a 50-site de~onstration projact is qr~nted, sUbject

to the conditions identified in this Order.

13 DATED AND EFFECTIVE at Anchorage, Alaska,' this 9th day of Novem­
ber, 19-95.
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BY DIRECTION OF THE COMMISSION
(Co~issioner Duiqht D~ Ornquist

concurring in result, separa~e state~ent to follovj
Conmissioner James E. cart~r, Sr., dissenting,

vith separate statement to folloW,
nunc pto tunc, with substantive order.)

'Given other regulatory bUsiness, th& commission was unable
to complete its de'tailec1 sUbstantive order prior to the re~irement

of Commissioner James E. carter, Sr., on November 10, 1995.

U-9S-38(S) - (11/9/95)
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MEMORANDUM

To:

From:

Re:

Chairman Cotten
Commissioner Hanley
Commissioner Ornquist
Commissioner Cook
Commissioner Posey

Lori Kenyoi~ommoD Carner Specialist

R·97-1 GCI Request Re: 3 Me 52.355
Restrictions on Construction

Recommendation

August 22~ 1997

Staffrecommends that the Commission conclude that 3 AAe 52.355 is unenforceable as :.~ is
preempted by the Telecommunications Act of 1996 (the Act). The Commission should
investig£lterepeal of3 Me 52.355.

1, Backitmund

On February 10, 1997, General Communication, Inc. (OCt) filed a petition reques:ting n
declaratory ruling that 3 AAe 52.355 was invalid and will not be enforced as it is contrary t,) the
Telecommunications Act of 1996 (the Act). Section 3 Me 52.355 prevents interexchange
carriers other than Alascom, Inc. d/b/a AT&T Alascom (AIascom) from constructing facilities in
many rural areas ofthe State. Section 253 of the Act states in pm that "No State ... may prohibit
or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications services." GCr interprets Section 253 as invalidating 3 AAe 52.355.
Others commenting on this matter oppose Gel's position.

As an altemative or supplement to the requested declaratory roling, GCI seeks waiver of 3 AAC
52.355 for all carriers. GCI does not seek repeal of3 AAC 52.355 at this time as repa9l would
directly affect several other existing roles or tariffs.

On March 21. 1997, the Commission released a public notice seeking comments and legEJ briefs
on the issue raised by GCl. To date the foHowing entities h~ve filed comments, reply
comments, and/or supplemental fIlings in this docket:



Alascom, Inc. d/b/a AT&T Alascom (Alascom)
Alaska Telephone Association (ATA)
ATU·Lona Distance, Inc. (ATU-LD)
Gel
TelAlaska, Inc. (TelAlaska)
United Utilities, Inc. (UUI)

Main PO,ritkm Q/the Cnmmenta.r,r:

00: 3 AAC 52.355 is invalid under Section 253(a) and (b) of the Act. This matter is a legal
issue and not a policy issue. Criticisms orGel's operations and engineering practices are
irrelevant to the legal issue of whether all carrier should be prohibited from constructing ill rural
areas.

ATA TelAlaska. 1M: :3 Me 52.355 is in the public interest and may be preserved unde~­

Section 253(b) of the Act. Policy issues must be evaluated when reviewing GCl's request.
Gel's operations and practices raise public interest issues. Alascom's wholesale tariff i!:
inadcqunte.

Alnscom: Does not object to eliminating 3 AAC 52.355 if its obligations as a carrier of1m resort
and as the dominant camer are shared with its competitors. Existing regulations and polides
may require revision if3 Me 52.355 is eliminated.

AIU-LD: Does not object to eliminating 3 AAC 52.355 provided certain side issues era
addressed including the ability ofAlascom and GCl satellite networks to "talk'i to one !nether.

A detailed summary ofthe position ofeach entity is provided as Attachment A.

II. Disliussion

Section 253(a) of the Act prevents the Commission from setting barriers to a carrier's ability to
provide telecommunications services:

Section 2S3(a): No State or local statute or regulation. or other State or locallege.!
requirement, may prohibit or have the effect ofprohibiting the ability ofany entity to
provide any interstate or intrastate telecommunications service.

Section 253(b) of the Act provides exceptions to 253(a) stating that:

Section 253(b): Nothing in this section shall affect the abiHty of a State to impose. Q!U
cQrooetjtjYe1,x neutral ba.,c;i:; and consistent with section 2541 requirements n€;cess~ry to
preserve and advance universal service, protect the public safety and welfare, ensu:e the
continued quality oftelecommunications services, and safeguard the rights of corlsumers.
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(emphasis added).

Under Section 2S3(d) ofthe Act, the Federal Communica.tions Commission may prectnpt the
enforcement ofnny state regulation that violates Sections 2S3(a) or (b):

Section 253(d): If, after notice and an opportunity for public comment, the
Commission determines that a State or local government has permitted or impo~d any
statute, regulation, OT legal requirement that violates subsection (El.) or (b), the
Commission shall preempt the enforcement ofsuch statute, regulation. or legal
requirement to the extent necessary to correct such violation or inconsistency.

StaffAnalysis

Staff concludes that 3 Me 52,355 violates Section 253(a) oftbe Act as the state r.:.guhtio!\
prevents carriers from offering facilities based services to customers in most rural areas of
Alaska For example, the state regulation effectively prohibits carriers from offt:ring carriers
clilTier services (Le.• wholesale services) or services requiring special features Dr functioI".s not
avaUable through Alnscom. A literal reading of Section 253(a) would therefore appear to
prohibit 3 Me 52.355 unless the state regulation is found as an allowable exception under
253(b).

Staffs review indicates that 3 AAC 52.355 is not competitively neutral (a requirern~1:lt of 253(b»)
as only Alasoom may build facilities while all other carriers' services are restricted to resale in
select areas of the state. The state regulation would therefore not be an allowable exception
under 253(b). Given the above, Staffconcludes that 3 AAe 52.355 is preempted by the Act and
should not be enforced.

Whether public interest reasons exist for preserving 3 AAC 52.355 is irrelevant to the lege! issue.
In any event allegations concerning OCl's operations and Alascom's wholesale servi~es 2l"e not
directly relevant to the issue of-Mlether Allnondominant carriers should be prevented from
building facilities in select rural areas. Ifproblems speciflC to a carrier exist as claimed by the
commentors, then preserving 3 Me 52.355 would not appear to remedy the situation. It would
be bett~ to address such problems directly.

As nlast point, this recommendation does not address the policy issues which wete the b~is for
creation of 3 AAC 52.355 (e.g., prevention ofuneconomic duplication offa.cilities, urtiversal
service concerns). If3 AAC 52.355 is eliminated, the Commission may wish to review whether
it is necessary to a) adjust or create other regulations to accommodate the loss of 3 AAC 52.3 55
or b) seek preservation (or repeal) of the existing federal rules similar to 3 AAe 52.355 that
prohibit construction in rural nreas of Alaska.

In conclusion, Staff recommends that the Commission issue a declaratory ruling thut 3 A./\.C

3



52.355 has been preempted by the Act and docs not intend to enforce the regulation. The
Commission should then investigate how best to repea13 AAe 52.355.

Federal Requirements

The Federal Communications Commission (FCC) has restrictions similar to those of3 AAe
52.355 and limits construction ofduplicate satellite earth station facilities in most areas of rural
All1Ska. If3 Me 52.355 is found invalid. the market may observe little change as a resuL of
the FCC's continuing restriction.

Miscellaneous Issues

Staffrecommends that the Commission grant the various motions of commentors to ac~tpllate

filings. (See Attachment A for details regarding these motions).

4
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Symmaa of FUiDII

J) GCTInitia/ Brief(May 1, 1997)

FAX NO. 907 265 5676

Attaehment A

I "

On May 1, 1997, Gel :tiled its initial briefin support ofits position. GCr cited the FCC's Eirs.
Report and Order in CC Docket No. 96-98, released 8/8/96, which states: .

The Telecommunications Act of 1996 fundamentally changes telecommunications
regulation. In the old regulatory regime government encouraged monopolies. In the new
regulatory regime, we and the states remove the outdated barriers that protect monopolies
from competition and affirmatively promote the efficient competition using tools forged
by Congress. Historically, regulation ofthis industry has been premised on the belief
that service could be provided at the lowest cost to the m.aximum number ofcons:umers
through n regulated monopoly network. State and federal regulators devoted their efforts
over many decades to regulating the price and practices of these monopolies fl.nd
protecting them against competitive entry. The 1996 Act adopts precisely the opposite
approach. Rather than shielding telephone companies to open their networks from
competition, the 1996 Act requires telephone companies to open their networks 10
competition.

GCI reiterated that 3 AAe 52.533 is preempted by 47 USC §253(a) of the Act GCl daimed
that one of the principle goals ofthe Act was to promote increased competition in all
telecommunication mm'kets. OCI also stated that under one federal decision, it was concluded
that Section 253{a) proscribed "State and loca11egal requirements that prohibit all but one entily
from providing telecommunications services in a particular State or locality". I The FCC struck
down the decisions of two cities that denied a franchise to an entity proposing to provide local
exchange service, The cities contended in part that duplicate facilities were un~conomical.

Gel cited another example whore the FCC rejected a decision by the Connecticut Dc,t. of Public
Utility Control (CDPUC) where CDPUC prohibited all entities other than local exchsnge carriers
from providing pay telephone service as it was not competitively neutraP

Gel nfgued that while the Act pennitted States to impose requirements to protect ul1ive:....~d
service, public safety and welfare, continued quality of services, and safeguard afthe rightS of
consumers, any such restrictions must be competitively neutral. GCr contended that the

lOCI reference: Classic Tel~hone, Tnc" Memorandum Opinion and Order, Docket No.
CCBPOL 96·10 (October 1, 1996). p. l4.

~GCl reference: New Enelang f!ubljc CommunicatiQn~ Council, Mt:morand~'TI Opinion
and Order, Docket CCBPo196-11 (December 6, 1996).
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restriction in 3 Me 52.355 was Dot competitively neutral. Gel further contended tha.t the
Supreme Court had explained that the Constitution provided Congress with the power to preempt
state law. Under Section 253(d) Congress gave the FCC authority to preempt state laws that
were contrary to 253(a).

2) Other Comments - (March 1 to MaJll, 1997)

A/ascom Commems

On March 11, 1997. Alascom filed comments on this matter stating that nothing in the Act
invalidated Alaska's limited prohibition on facilities-based competition and that the issue raised
by GCl should be carefully considered as it impacted W1iversal service. access charges~ local
markets. the deployment of new technology, and carrier of last resort policy. "[IJt would be
fundamentally unfair as well as intellectually inconsistent to embrace competitive, f::lcilities­
based entry on one hand yet force AT&T Alascom to serve on the other."3 Alascom sts.ted that
the issue should be addressed through Ii rolemaking proceeding under AS.05.151 and not ss a
waiver of regulations.

On May 1, 1997, Alascom filed supplemental comments on this matter, raising additio~l policy
issues including: a) if the facilities ban is lifted, what 'Will be the fairest method to ensure service
to low.density. high-cost areas by competing caniers? b) Should the obligation to serve be
"allocated"? Ifso, how? c) Should the Commission remict market exit? d) How should the
Commission and Legislature make competitive entry more attractive in lowoodensity, high cost
areas? What new subsidies are needed and how should they be administered? (Alaseom dted
options on this point.) d) To what extent should local rates increase to cover high costs of
serving some area (such as Chisana or McCarthy) "where uneconomic, high-cost service is being
extended by means ofhe:lvy access charge and USF subsidization?"4

Alascom asserted that it would not be fair for it alone to serve as the carrier of last resoli if the
facilities restriction was lifted as strain from margins reduced by competition would be felt by
Alascom's customers. Alascom supported GCrs request so long as simultaneously Ale.scomfs
obligation as the dominant carrier and cnrrier of last resort under 3 AAe 52.390(c) were
appropriately modified and "shared" with its competitors, Alascom argued that it would be
unfair and anticompetitive to lift the facilities restriction without a concomitant reevaluation of
what it meant to be dominant and to be the carrier oflast resort in a competitive rnarketplace.

3Alascom comments of3/11/97 ot 2.

4Alascom 511/97 comments at 3.
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ATA Comments

On April 25, 1997. the Alaska Telephone Association (ATA) filed comments opposing Gel's
request stating that it was contrary to the pUblic safety and welfare, and not mandated by the Act.
ATA also requested the Commission suspend or tenninate the Gel demonstration project, and
investigate Gel's construction and reporting practices.

ATA contended that GCt bad engineering and operational problems \\ith its sites, such as fires
explosions. ATA questioned whether the explosions were an indirect result of reduction in
GCI operation costs through cross-training employees. Gel was accused of disregardi.n.g public
safety "both in the design of its facilities, and its attempt to cover up the danger."s

ATA argued that Gel had selectively referenced Section 253(a) of the Act in support vries
position, but ignored Section 253(b) which states:

Nothine (emphasis added) in this section shall affect the ability ofa State to Ltnpcse, on n
competitively neutral basis and consistent with section 254, requirements necess~ry to
preserve and advance tmiversal service, protect the public safety and welfare, ensure the
continued quality oftelecommunications services, and safeguard the rights of consumers.

ATA in part argued that a) universal service and reasonably affordable rates may be at risk to the
extent that duplicating facilities in rural locations leads to bigher costs and higher tates; b) OCl's
planned network involved unproven technologies; c) lilt would be imprudent to undermine
...universal service without an equally well-grounded assessment of the economic and
operalional results offucilities-bnsed competition in those segments ofthe market where it will
be allowed under the regulatioos",6 ATA also referenced a past Commission order co~luding
that facilities based competition was not in the public interest

ATA argued that GCI did not intend to pay local carners the costs to interconnect its system with
their netWorks as required under U-95-38(9). ATA stated that as ofDecember 31, 1996, GCl's
project was 6()DtO over budget while only 34 ofthe 56 sites were in service.' A further waiver
of3 AAe 52.355 must consider the proba.ble effects of the cost over-runs.

ATA raised issues that Alascom's wholesale tari ff was not updated to reflect its use of DAMA
technology and was not unbundled. "Potential competitors cannot compare the economic

SATA 4125197 comments at 8.

6ATA4125/97 comments at 3-4, quoting "10 APUC, 1.3 AAe 52.355, pages 410-413."

'ATA states that the originnl projected capital costs were S12.3M and ths.t as uf12/31/96,
Gel had spent $19.6M.
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feasibility of installing duplicative facilities with providing service through Alascom's facilities
unless Alascom unbundles its network and services. III When the Commission resolves the
wholesale issue and potential competitors can evaluate the economics ofresnle versus facilities
based services. then ATA believed an informed decisions on uuplicative facilities could be made.

Exhibit A: Affidavit of James Rowe's visit to Shungnak.

ATU-LD Comments

On March 14, 1997, ATU..Long Distance, Inc. (ATU~LD) filed comments stating that while it
neither endorsed nor opposed the legal arguments presented by Gel, the Commission should a)
take the necessary steps to ensure that state and federal policies that limit build out in rurd areas
nre properly aligned, b) approve GCl's request only once Gel and Alascom have come forward
with plans to achieve interoperability of their l'espective satellite networks or persuaded the
Commission that such a requirement is not in the public interest, and c) clarify whether it was the
Commission's intent to limit overlap ofDemand Assigned Multiple Access (DAMA) systems on
a village-by-village basis.9 ATU~LD does not believe that the Commission should c~nstrs.in

competitors from freely locating their facilities.

ATU-LD noted that Alascom's and ocl's respective DAM..,t\ systems will not "talk" to ea.::h other
as they are from differen.t vendors. ATU-LD ar2ued that the above incompatibility issue was
raised when the Commission evaluated Gel's 50 Site demonstration project and that lifting the
facilities limitation will effectively short circuit the damonstration objectives. "Clea:ly, the
existence ofwholesale services based on the deployment oftechnically incompatible networks
will result in a perpetuation of double hop calling and a low quality of service for ATU-LD's
rural retail customers/l.l0 ATIJ·LD argued that even ifboth Gel and Alnscom had statewide
networks. resellers would be forced to choose between one or the other to avoid incurring double
hop connections.

CommerllS o/TelAlaska

On May 1, 1997, TelAlaska fIled comments that for the most part mirrored those ofATA. in
regnrds to GCl's demonstration project, the explosions, public safety concerns, cost overrun

gATA 4125/97 comments at 6.

9ATIJ·LD referenced U·95-38(1 0), page 18, lines 4-8, where it states: 11M, a matter of
policy. the Commission has determined that it makes sense for a greater number oflocadons to
have access to the DAMA technology (through services by either Gel or Alascom) than to have
competing DAMA projects in the same communities,"

1°ATU-LD 3/13/97 comments ",t 5,
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concerns, and local carrier cost recovery. TeWaska included additional assertions regarding the
Gel explosions and concern for public safety. TelAlaska stated that public safety problems with
GCI fucilities gives the Commission the right to prevent ocr from operating in the Bush.
Tc1Alaska also claim.ed Gel's had a pending rate inercase which indicnted that the DAMA
project was increasing intrastate toll rates.

TelAlaska stated that GCl's petition was prematUre and was based on a misreading of the Act.
TelAlaska cited section 253(b) ofthe Act as allowing the Commission to regulate competitive
entry in order to preserve universal service; reduce costsj maintain the incumbent facility based
carrier1s incentive to maintain or upgrade its facilities; promote public welfare and safety;
promote quality service; and safciuard consumer rights. TelAlaska made n distinction from
Gel's "ability to provide service" and its ability to construct facilities. TelAlaska also argued
that the Commission had the right to prohibit construction of duplicate facilities under AS
42.0S.810(c)

TelAlaska claimed that Alascom's wholesale rates were above retail rates and artificially high,
and therefore conditions were not competitively neutral, and GCI had incentives to build
duplicate. uneconomic facili ties. "[C]ompetitive neutrality can be created by causing AT&T
Alascom to price wholesale services at 8 discount from retail rates....This would bring Ahska
into full compliance with the Act without the construction ofuneconomic facilities. llll

TelAlaska requested the Commission to a) launch an independent investigation to determine
whethc.r all DAMA sites were safe and in compliance with state and federal safety htws, b)
consider expanding the reporting requirements ofGCI. and c) not allow expansion ofthe Gel
project until the Commission had evaluated impacts (e.g., cost overruns).

Comments on United Utilities, Inc.

On May 1, 1997, United Utilities, Inc. (UUI) filed comments opposing GCrs petition stating that
the petition cannot be granted as the Commission had not addressed the public interest issue
involving Gel's DAMA facilities in rural Alaska. UUI argued that Gel's demonstration
project was "incomplete"; had endangered public sa.fety; and would likely experience significant
cost overruns. Uul also asserted that Gel did not have safe or satisfactory back up power thus
lessening quality of service, and GCl was involved in interconnection disputes with ASTAC and
TelAlaska. Given the above, UUI argued the Commission to follow through On its own plans to
obtain information and evaluate ocrs project. Section 253(b) of the Act requires the
Commission to evaluate public interest issues.

UUI argued that the Commission must also remove barriers to entry related to Alascom's
facilities and sale of services (U-96-J 1and U.96-&1), raising most of the same issues as ATA.

IlTelAlaska comments at 10.
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WI argued that GCI failed to address the Commission's authority under Section 253(b) to
control duplication offacllities. UUI quoted the Commission concerning issues raised by ocrs
demonstration project. UU1 cited many of the issues raised by ATA regarding GCl's proj8l~t and
adds thct Gel was designing and implementing an interim solution to the problem of its earth
stations exploding. UU1 stated that the Commission needs to investigate Gel's project and issue
o report that addressed the public interest issues.

.3) Gel Reply (May 19, 1997)

On May 19, 1997, GCI filed reply comments stating that its request raised a question of law and
not of pollcy at the state level. Policy had already been established by Congress as express:d in
the Act. Policy issues raised by the commcntors in this matter did not affect the legal iss-Je
presented. GCI stated that it was not a matter ofwhether GCl may install facilities ill rura!.
Alaska, but a question of whether~ fit, willing, and able interexchange carrier would be
allowed to construct such facilities.

Gel stated that only three legal arguments were presented on this matter:

1) Section 253(b) Arguments: ATA, 001 and TelAlaska contend that 3Me 52.355 was
allowed by section 2S3(b). Gel contends that as 3 AAe 52.355 was an outright prohibition on
any carrier except Alascom to build interexchange facilities, it was not competitively neutral and
therefore not allowed under section 253(b).

2) Resale Arguments: Others argue the restriction was valid because it allows other carriers to
resell the seIVices of Alascom. Gel stated that the ability to resell does not cure the prohihition
on the ability to constrUCt The Act preserved the liability ofany entity to provide any intl~rstate

or intrastate telecommunications service. II ocr argued that if a cftl'rier can only resell Alascom's
services, it was not providing the service itsel~ only passing along the service provided by
Alascom, Funhermore, the carrier was limited to providing those services available from
AlascolIl. GCl argued the Act protected other carriers' ability to provide "any"
telecommunication service, not simply the services already provided by Alascom. GCl cited
examples ofwhere it believed Alascom facilities could not provide a customer's need. Tn any
event, Gel claimed UUI and TelAlaska contradict their llI'gUments by also claiming that ::arriers
cannot successfully resell Alascom services.

3) AS 42.05.81 O(c): TelAlaska argued that the Commission had the right to prohibit conSll'"ucnon
of duplicate facilities under AS 42.0~.810(c). Gel contends that this argument ignores the
Telecommunicationll Act and requirements that state law conform to the Act.

Gel also responded to policy arguments. Gel confirmed that the FCC had a restriction similar
to 3 MC 52.355, but believed that the restriction wns no reason for Commission to defe.."a:ticn.
Addressing the issue at the Commission level prior to a decision at the FCC was consist~l;.t with
past Commission action taken in Docket U-9S-38,
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Gel contended that the safety issue (which it claimed W8S an inaccurate attack by ATA,
TelAlaska, and UUI) was not relevant to the legal issue, though the Commission has authority to
adopt rules that ensure public safety. Gel araued that the restriction prohibits all facilities,
regardless ofhow safe, no matter who wishes to install them, and therefore is contrnry to the Act.

OCI stated that it was impossible to interconnect the AlascODl and GCI systems as proposed by
ATU·LD. "Even ifGCI and Alascom were installing the exact same DAMA equipment from the
sonne ma.nufacturer, the system would not be interoperable unless GCl and Alascom were both
using the same satellite 0

1112 GCr also argued that dual systems provided redundant satellite
capacity. which would be beneficial if either satellite experienced problems.

In response to ATU·LDJs request for clarification, GCl claimed Ordor U-95-3S(9) at p. 32 stated
that the Commission determined not to restrict the locations in which Alascom can in~te.ll

DAMA facilities.

Gel asserted if the restriction was eliminated. then Gel would not be required to provide
advance notice of where it would build. and there was less likelihood that Alascom would pre­
build in the same location ("copy oat stra.tegytl).

It was argued that Alascom's policy issues were irrelevant to the legal issue and that it would be
better to address the policy issues once the underlying market structure issue was addressed.

GCI clarified that its alternative request for waiver on AAe 52.355 would be for the enG-~

industry and not GCI.

In response to TelAlaska, ATA, and UUI comments, GCr asserted that E1.) historically Ahscom
had upgraded its facilities when GCl entered a new community, Alascoro's upgrade w~s

focussed on the S6 sites where OCI installed DAMA, b) competition had lead to reduced toll
rates, e) most of the allegations reearding the GCI DAMA system were false, d) Gel h!!d
acknowledged that the explosion in Shungnak was very serious, e) There was only One e>..-plosion
at Nondalton, f) There was never a fire at Shishmaref, g) GCl's DAMA project was ~t 60%
over budget and eommentor's analysis of GCI cost overruns amounted to an apples and ol'engcs
comparison. h) Gel's installations were virtually 100% complete, with some sites not on line
due to interconnection issues with the LEes, and i) GCI installations would soon have b~ck up
safety systems that go beyond nny code requirements.

12GCI Reply. 5119/97. at 8.
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4) Other Repl)1 Comments (May 19, 1997 to May 29. 1997)

Alascom Reply

On May 19, 1997, Alascom filed reply comments on this malter. Alaseom stated that 3 AAe
S2.35S was part ora basic package ofre~ulations (3 Me 52.350-.399) and that if3 AAC 52.355
was changed, then the remaining parts must also be re-examined. Alascom had no objection to
removing the facilities restriction, provided it was done in concert with other regulatory changed
to be competitively neutral and VJ.ith appropriate support for the Bush.

Alascom addressed comments ofUUl that Alascom tariffs had created an entry barrier, o'j stating
th..'\t the issue should be addressed in Dockets U·96-31 and U-96-8l, and not in R-97·1. _AJ~com
sta.ted that GCI, King Salmon Communications, Inc. and ATU-LD had entered the statewide
market using Alascom's tariff.

TclAlll.d:ll Reply & Motion to accept larefiling

TclAlaska requests the Commission accept its late reply of May 29J 1997, in response to GCL

In its May 29th filing, TelAlaska asserted that GCI did not properly warn all affected villages of
the potential for explosions at its sites. AJly mistakes by TeWaska regarding GCr being over
budget were based on Mr. Duncan's testimony. TelAlaska stated that GCI filed a. tariff request
to increase its "Great Rate" program from $.18 to $.28 per minute. It was also asserted th£lt GCl
was raising the first minute rate in some bands to $.59.

5) Supplemsntal "nd Miscellaneous Filing!> (June 1,1997 and later)

Supplemental Comments ofATU-LD

On June 9, 1997, ATU·LD f'lled supplemental comments in which it stated that even ifth::
Commission elected to consider this case on the very narrow legal issues which Ge! urged, there
were stiU substantial policy considerations which must be addressed. ATU·LD claimed one
issue was the lack ofinteroperability between Alascom and OCl DAMA systems. ATU-LD
asserted that Alascom and Gel both supported interoperability as an issue to be addr~ssed at
some time (See Docket U-94-113).

ATV-LD stated that its issue regarding statements made by the Commission in Order U-95­
38(10) rCliarding overlapping DAMA sites were not addressed by inconsistent stDtements f':)Ul'ld

in U-9S-38(9). The Commission should reconcile the t\vo orders.

Supplemental Comments ofAT.4 & Requesf to accept late filing

/\.TA requests that the Commission accept its June 11, 1997, reply comment to GCT's Reply of
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MAy 19, 1997. ATA stated that regardless efGCI's statementst public safety was clearly a part
of Section 253(b) and the Commission had a duty to address the issue.

Gel Opposition to TelAlaska Motio" tD accept late filing

On June 9, 1997, Gel filed opposition to TelAlaska's motion to accept late reply comments as
TeiAlaska had not demonstrated any justification for nn exeeption to the established schedule
and TelAlaska's comments did not add any accurate information to the record.

Gel Motion to Strike ATU-LD Supplemental Commentr and Gel Opposition 10 ATA Motion

On June 18, 1997, Gel filed its opposition to the ATU·LD and ATA filings, arguing that the
filings were late, repetitive, and irrelevant.

ATU-LD Opposition to MOlioll to Strike

On June 25, 1997, ATU-LD filed its opposition to GCfs motion to strike ATU~LD Supplemental
Comments. ATU-LD stated that this was a rolemaking proceeding and as such. the technical
rules normally associated with an adjudicatory docket did not apply. If the Commission grants
Gel's motion to strike, then ATU·LD requests that its filing be construed as a Petition to Open a
Docket ofJnvestigation.
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State of Alaska
Department of Law

AT!; August 22, 1997

--"""'1!TFILI"'I:"E NO.:

TEL NO.: 269-5206

Subject: R-97-1
Gel Request for a Declaratory
Ruling on 3 AAC 52.355

SUBJECT:

Ron Zobel IJ}.Y
Assistant ~torney General
Fair Business practices Section-Anchorage

FROM:

! have reviewed the memorandum(dated 8/22/97) from Lori
K€myon on Gel' 5 request tor a declaration that 3 Me 52.355 is
preempted by Section 253 of the federal Communications Act, as
amended by the Telecommunications Act of 1996, 47 USC Sec, 253.

I concur in the conclusion reached by her and advanced by
GCI that the Act preempts the prohibition on facilities based
competition in the areas designated in the regulation. There is very
little that needs to be added to her analysis. Section 253(al states
very clearly that "No state or local statute or regulation, or other
state or local legal requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interscate or
intrastate telecommunications service." The "[:n.Jo State.,.statute or
regulation •.. or other legal requirement~ language would obviously
appl y to this regulation. Prohibiting anyone other than "the
incumbent carrier ... to construct facilities and use those facilities
in the provision of intrastate interexchange telephone service" [3
AAC 52.355) would appear to be p=acisely the kind of regulation the
statute is intended to preempt. Implied preemption issues are
sometimes difficult but in a case of explicit preemption, as
considered here, there is little room for argument 2S to what
subsection (a) means.

The argument that has been made that seetio!:. 253 (b)
qualifies this prohibition, as applied to 3 AF.C 52.355/ ignores the
condition that any of t~e pu~pcses listed in section
253 (b) (universal service, public safety, quality of service J

consumer rights) must be accomp~ished on a \\compet~tively neutral
basi$.N The regul~tio~ on its face allows one carrier to construct
facilities and use them and therefore the regulation cannot be saved
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by section 253 (b). Furthermore, it' section 253 (b) were to be
interpreted to save this regulation, the exception will have
swallowed the rule of section 253{a). We must presume that Congress
did not intend to establish a rule in one subsection and virtually
repeal it in the next.

The more difficult legal question is how the Commission
should proceed if it agrees ~hat its regulation is invalid.

A "waiverN procedure, or more correctly, an exemption
under AS 42.05.711(d) does root appear to be the appropriate method
in this circumstance for two reasons. First, that section requires
a finding that the requlation is not in the public interest. This
implies a fact finding process where evidence would ShO\-l that a
"class of utilities" or "utilities" should be exempted beca~se it is
not in the public interest. Second r an exemption implies that the
regulation still applies to someone and that an exception needs to
be made. In this instance, the "exemption" would be a repeal of the
regulation. This would be a repeal not in accord with the
Administrative Procedure Act (APA), AS 44.62, and in particular the
provisions in Article 4 (AS 44.62.180-290)0£ the act containing ~he

procedure for "adoption, amendment, or repeal of a regulation .... ",
e.g. AS 44.62.400 (contents of notice). The Public Utilities
Commission Act states the APA ~applies to regulations adopted by the
commission. n AS 42.05.161.

Under the general powers of the Commission, it appears
appropriate for the Commission to recognize that the regulation is
preempted by federal law and that any attempt to enforce it would be
met by a successful defense. AS 42.05.161 qualifies the Cornmis~ion's

power to adopt regulations with the phrase "not inconsistent with
th~ law .... ff This includes federal law. For these reaso~s it the
Commission agrees with staff and this memorandum that the regulation
is invalid, it should issue an order declaring the regulation
invalid, state that the Commission does not intend to enforce it,
and initiate a regulations docket to repeal 3 AAC 52.355 and cross
references to it. Any unforseen difficulties that would be caused by
the repeal could be considered in that docket.

RZ:mgh



EXHIBIT E

[Pages Pertaining to Bush Earth Station Prohibition Only]



1

2

STATE OF ALASKA
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ALASKA PUBLIC UTILITIES COMMISSION
1016 WEST SIXTH AVENUE, SUITE 305
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PUBLIC MEETING

August 27, 1997
9:00 o'clock a.m.
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