3 AAC 52.355 COMMERCE AND ECON. DEV. 3 AAC 52.355

3 AAC 52.355. SCOPE OF COMPETITION. (a) The extent to
which interexchange carriers may construct facilities for use in the
origination and termination of intrastate interexchange telephone
service is specified as follows:

(1) All interexchange carriers are permitted to construct
facilities and use those facilities in the provision of intrastate inter-
exchange telephone service in the NNX designations set out by
order of the commission in the locations of Adak, Anchorage, Bar-
row, Bethel, Chugiak, Cordova, Deadhorse, Delta Junction, Dil-
lingham, Eagle River, Eielson Air Force Base, Fairbanks, Ft.
Greeley, Ft. Wainwright, Glennallen, Haines, Healy, Homer,
Juneau, Kenai, Ketchikan, King Salmon, Kodiak, Kotzebue, Nome,
North Pole, Palmer, Petersburg, Seward, Sitka, Soldotna, Talk-
eetna, Unalaska, Valdez, Wasilla, Willow, and Wrangell. A location
served by a remote unit from one of these locations as of 3/16/91 is
also considered a part of that location and is incorporated in the
NNX designations set out by order of the commission.

(2) In a location not listed in (1) of this subsection, only the in-
cumbent carrier is permitted to construct facilities and use those
facilities in the provision of intrastate interexchange telephone
service.

(3) The commission wil, in its discretion, amend (1) of this sub-
section to reclassify a location in the state based on a determina-
tion that traffic density and other relevant factors require
reclassification.

(b) Retail competition in the provision of intrastate interexchange
telephone service, through resale of services from another carrier
authorized to provide intrastate interexchange telephone service, is
permitted throughout the state, regardless of whether traffic origi-
nates or terminates in a location where the construction and use of
facilities is limited to the incumbent carrier. (Eff. 3/16/91, Register
117)

Authority: AS 42.05.141(a) AS 42.05.221 AS 42.05.720(4)
AS 42.05.151(a) AS 42.05.711(d)
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STATE OF ALASKA
H SKA P C UTILITIRS COMMISSIO

Before Commissioners: Don Schrder, Chairman

James E. Carter, Sr.
Alyce A. Hanley
Dwight D. Ornguist
G. Nanette Thompson

In the Matter of the Reguest by
GENERAL COMMUNICATION, INC., for
Waiver of 3 AAC 52.355(a) and
Approval of a S50~site Dexonstration
Project -

U~95-38

ORDER NO. 8

BEMCH ORDE N ¥ 3 } 52:355(A
A¥D APPROVAL OF 2 S0«8ITE DEHONSTRATIOM
ROJECTI WITH ITYONE

BY THE COMMISSION:

on June 22, 1955, GENERAL, COMMUNICATION, INC. (GCI),
filed a regquest for waiver of 3 AAC 52.385(a) and Commission
approval of a demonstration preject in which GCI would construct
new satellite communication facilities in a maximum of 50 loca-
tions in rural Alaska. GCI further reguested that approval of ite
project be granted ne later than Decexber 1, 1995, so that it
could place orders for ecuipment, finalize plans, and install new
facilities Quring the 1296 summer construction season.

Based on itgs investigatien into <this matter, the
Commission has determined that GCI’e request for vaiver and
approval of its 50-site demonstration project should be granted

for two yeareg, subject to the following conditions:

U-95-38(8) - (11/8/95)
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1) GCI nust sukmit a list of no more than 50 sites
selectéd for the demonstration project to the Commission by
January 1, 19967

2) GCI may not discontinue service to any of the
demonstration sites where service ie commenced abeent Commission
approval;

3) GCI, 2LABCCM, 1INC, ds/bfa ATLT ALASCOM (AT&T
Alascon), and the Commission Staff (8taff) shall coordinate to
establish reporting requirements to be submitted to the Commission
during the two-year demonstration project;

4) GCI, AT&T Alascom, =and Staff shall submit
recommended reporting reguirenents for Commission approval within
30 days of the date of this Order;

8y If the discontinuance of service to any site i=
approved by the Commission, GCI shall either _redeploy the
equipnent utilized in providing such service to another site or
obtain the maximum salvage value of said equipment;

6) GCI may be held financially responsible by the
Commission for all reascnable and necessary costs incurred by
local exchange coppanies to interconnect with GCI’s egquipment that
are not recoverable through access chargs revenues;

' 7) the costa of the demenstration project shall be
borne exclusively by GCI, and any risk associated with the

demonstration project shall be borne by &CI ghareholders; and

U-95-38(8) - (11/9/95)
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8) GCI nust notify all potential customers served by
this demonstraticn preject of the canditional nature of the Com~
migsion’s approval in a notice approved by Staff.

Further details explaining the Commission’s overall
deoision and rationale in this matter will be addressed in a

subsequent substantive order in Docket U-$5-38.°

CRDER
THE COMMISSION FURTHER ORDERS, That, the application of
General Communicatioen, Inc., for a wvaiver of 3 ARC 52.355(a) and

approval of a S50-site dezonstration project is granted, subject

'to the conditions identifled in this Order.

DATED AND EFFECTIVE at Anchorage, Alaska, this 9th day of Noven-
ber, 1985.

BY DIRECTION OF THE COMNISSION
(Coomissioner Dwight D. Ommquist
concurring in result, separate statement to follow;
Conmissioner James E. Cartey, Sr., dissenting,
vith separate statement to follow,
nunc pro tune, with substantive order.)

‘civen other regulatory buéiness, the Commission was unable
to complete its detailed substantive order prior to the retirement
of Conmissioner James E, Carter, Br., on November 10, 1955.

U=-95-~38(8) ~ (11/9/95)
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MEMORANDUM

August 22, 1997
To: Chairman Cotten
Commnissioner Hanley
Commissioner Ornquist
Commissioner Cook

Commissioner Posey
AR e
From:  Lori Kenyon, Common Carrier Specialist
Re: R.97-1 GCI Request Re: 3 AAC 52.355

Restrictions on Construction

€0 endafion

Staff recommends that the Commission conclude that 3 AAC 32.355 is unenforceable as i: is
precmpted by the Telecommunications Act of 1996 (the Act). The Commission should
investigate repeal of 3 AAC 52.355.

1. Backeround

On February 10, 1997, General Communication, Inc. (GCI) filed a petition requesting a
declaratory ruling that 3 AAC 52.355 was invalid and will not be enforced as it is contrary t5 the
Telecommunications Act of 1996 (the Act).  Section 3 AAC 52.355 prevents interexchange
carriers other than Alascom, Inc. d/b/a AT&T Alascom (Alascom) from constructing facilities in
many rural areas of the State. Section 253 of the Act states in part that "No State ... may prohibit
or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications services." GCI interprets Section 253 as invalidating 3 AAC 52.355.
Others commenting on this matter oppose GCI's position.

As an alternative or supplement to the requested declaratory ruling, GCI seeks waiver of 3 AAC
52.355 for all carriers. GCI does not seek repeal of 3 AAC 52.355 at this time as repaal would
directly affect several other existing rules or tariffs.

On March 21, 1997, the Commission released a public notice seeking comments and legal bricfs
on the issue raiscd by GCI. To date the following entities have filed comments, reply
comments, and/or supplemental filings in this docket:



Alascom, Inc. d/bfa AT&T Alascom (Alascom)
Alaska Telephone Association (ATA)
ATU-Long Distance, Inc. (ATU-LD)

GCl

TelAlaska, Inc. (TelAlasks)

United Utilities, Inc. (UUI)

it Co rs:

GCI: 3 AAC 52.355 is invalid under Section 253(a) and (b) of the Act. This matter is a legal
issue and not a policy issue. Criticismns of GCI's operations and engineering practices are
irrelevant to the legal issue of whether all carrier should be prohibited from constructing in rural
areas.

ATA, TelAlaska, UUL 3 AAC 52.355 is in the public interest and may be preserved under
Section 253(b) of the Act. Policy issues must be evaluated when reviewing GCI's request.
GCT's operations and practices raise public interest issucs. Alascom's wholesale tariff is
inadequate.

Alascom: Does not object to eliminating 3 AAC 52.355 if its obligations as a carrier of last resort
and as the dominant carrier are chared with its competitors. Existing regulations and policies
may requirc revision if 3 AAC 52.355 is climinated.

ATU-LD: Does not object to eliminating 3 AAC 52.355 provided certain side issues sre
addressed including the ability of Alascom and GCI satellite networks to "talk” to one ancther.

A detailed summary of the position of each entity is provided as Attachment A.
I. Discyssi

Section 253(a) of the Act prevents the Comnmission from setting barriers to a carrier's ability to
provide telecommunications services:

Section 253(a): No State or local statute or regulation, or other State or local legs!
requirement, may prohibit or have the effect of prohibiting the ability of any entity 1o
provide any interstate or intrastate telecommunications service.

Section 253(b) of the Act provides exceptions to 253(a) stating that:
Section 253(b): Nothing in this section shall aifect the ability of a State to imposa, on a
competitively neutral basis and consistent with section 254, requirements necesssry to
preserve and advance universal service, protect the public safety and welfare, ensu-e the

continied quality of telecommunications scrvices, and safeguard the rights of consumers.
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(emphasis added).

Under Section 253(d) of the Act, the Federal Communications Commission may precmpt the
enforcement of any state regulation that violates Sections 253(a) ot (b):

Section 253(d):  If, after notice and an opportunity for public comment, the
Commission determines that a State or local government has permitted or imposad any
statute, regulation, or legal requirement that violates subsection (g) or (b), the
Commission shall preempt the enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such violation or inconsistency.

Staff Analysis

Staff concludes that 3 AAC 52.355 violates Section 253(2) of the Act as the state ragulation
prevents carriers from offering facilities based services to customers in most rural areas of
Alaska  For example, the state regulation effectively prohibits carders from offering carrier's
carrier services (i.c., wholesale services) or services requiring special features or functions not
available through Alascom. A literal reading of Section 253(a) would therefore appear to
prohibit 3 AAC 52.3535 unless the state regulation is found as an allowable exception undar
253(b).

Staff's review indicates that 3 AAC 52.355 is not competitively neutral (a requiremant of 253(b))
as only Alascom may build facilities while all other carriers' services are restrictad to resele in
select areas of the state. The state regulation would therefore not be an allowable exception
under 253(b). Given the above, Staff concludes that 3 AAC 52.355 is preempted by the Act and
should not be enforced.

Whether public interest reasons exist for preserving 3 AAC 52.355 is irrelevant to the legzl issue.
In any event allegations concerning GCl's operations and Alascom's wholesale services sre not
directly relcvant to the issue of whether all nondominant carriers should be prevented from
building facilities in select rural areas. If problems specific to a carrier exist as claimed by the
commentors, then preserving 3 AAC 52.355 would not appear to remedy the cituation. It would
be betier to address such problems directly.

As a last point, this recommendarion does not address the policy issucs which were the bzsis for
creation of 3 AAC 52.355 (e.g., prevention of uneconomic duplication of facilities, universal
service concems). 1£3 AAC 52.355 is eliminated, the Commission may wish o revicw whether
it is necessary to a) adjust or create other regulations to accommodate the loss of 3 AAC 32.353
or b) seek preservation (or repeal) of the cxisting federal rules similar to 3 AAC 32.358 that
prohibit construction in rural areas of Alaska.

In conclusion, Staff recommends that the Commission issue a declaratory ruling that 3 AAC
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52.355 has been preempted by the Act and does not intend to enforce the regulation. The
Commission should then investigate how best to repeal 3 AAC 52.355.

Federal Requirements

The Federal Communications Commission (FCC) has restrictions similar to those of 3 AAC
52.355 and limits construction of duplicate satellite sarth station facilities in most areas of rural
Alaska. If3 AAC 52.355 is found invalid, the market may observe little change as a resui. of
the FCC's continuing restriction.

Miscellaneous Issues

Staff recommends that the Commission grant the various motions of commentors 10 acsept late
filings. (See Attachment A for details regerding these motions).



AUG-26-97 THU 10:08 AH G.C. L. FAX NO. 907 265 5676

Summary of Filings Attachment A

1) GCI Initial Brief (May 1, 1997)

On May 1, 1997, GCI filed its initial brief in support of its position. GCI cited the FCC’s First
R:pgn_amigr_d_c_: in CC Docket No. 96-98, released 8/8/96, which states:

The Tclecommunications Act of 1996 fundamentally changes telecommunicaiions
regulation. In the old regulatory regime government encouraged monopolies. In the new
regulatory regime, we and the states remove the ocutdated barriers that protect monepolies
frorn competition and affirmatively promote the efficient competition vsing tools forged
by Congress. Historically, regulation of this industry has been premised on ths belief
that service could be provided at the lowest cost to the maximum number of consumers
through a regulated monopoly network. State and federal regulators devoted their efforts
over many decades to regulating the price and practices of these monopolies and
protecting them against competitive entry. The 1996 Act adopts precisely the opposite
approach. Rather than shiclding telephone companies 1o open their networks from
competition, the 1996 Act requires telephone companies to open their networks to
competition.

GCI reiterated that 3 AAC 52,533 is preempted by 47 USC §253(s) of the Act. GCI claimed
that one of the principle goals of the Act was to promote increased competition in 21l
telecommunication markets. GCI also stated that under one federal decision, it was concluded
that Section 253(a) proscribed "State and local legal requirements that prohibit all but one enfity
from providing telecommunications services in a particular State or locality".! The FCC struck
down the decisions of iwo cities that denjed a franchise to an entity proposing to provide local
exchange service. The cities contended in part that duplicate facilities were uneconomical,

GCI cited another example where the FCC rejected a decision by the Connecticut Dest. of Public
Utility Control (CDPUC) where CDPUC prohibited ail entities other than local exchange carriers
from providing pay telephone service as it was not competitively neutral ?

GCT argued that while the Act permitted States to impose requirements to protect universs
service, public safety and welfare, continued quality of services, and safeguard of the righis of
consumers, any such restrictions must be competitively neutral. GCI contended that the

'GCI reference:  Classic Telephong, Ine., Memorandum Opinion and Order, Doclzet No.
CCBPOL 96-10 (October 1, 1996), p. 14,

*GCI reference: New Eppland Public Communications Council, Memorandum Opinion
and Order, Docket CCBPol 96-11 (December 6, 1996).
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restriction in 3 AAC 52.355 was not competitively neutral. GCl further contended that the
Supreme Court had explained that the Constitution provided Congress with the power to preempt
state law, Under Section 253(d) Congress gave the FCC authority to presmpt state laws that
were contrary to 253(a). -

2) Other Comments - (March 1 to May 1, 1997)
Alascom Comments

On March 11, 1997, Alascom filed comments on this maner stating that nothing in the Act
invalidated Alaska's limited prohibition on facilities-based competition and that the issue raised
by GCI should be carefully considered as it impacted universal service, access charges, local
markets, the deployment of new technology, and carrier of last resort policy. "[I]t would be
fundamentally unfair as well as intellectually inconsistent to embrace competitive, facilities-
based entry on one hand yet force AT&T Alascom to serve on the other.”  Alascom stated that
the issue should be addressed through a milemaking proceeding under AS.05.151 and notas a
waiver of regulations.

On May 1, 1997, Alascom filed supplemental comments on this matter, raising additional policy
issues including: a) if the facilities ban is lified, what will be the fairest method to ensure sarvice
to low-density, high-cost areas by competing carriers? b) Should the obligation to serve be
"allocated"? If so, how? c) Should the Comemission restrict market exit? d) How should the
Commission and Legislature make competitive entry more attractive in low-density, high cost
arcas? What new subsidies are needed and how should they be administered? (Alascom cited
options on this point.) d) To what extent should local rates increase to cover high costs of
serving some area (such as Chisana or McCarthy) "where uaeconomic, high-cost service is being
extended by means of heavy access charge and USF subsidization?"

Alascom asserted that it would not be fair for it alone to serve as the carrier of last resori if the
facilitics restriction was lifted as strain from margins reduced by competition would be flt by
Alascom's customers. Alascom supported GCI's request so long as simultaneously Alescom's
obligation as the dominant carrier and carrier of last resort under 3 AAC 52.390(c) wers
appropriately modified and "shared” with its competitors.  Alascom argued that it would be
unfair and anticompetitive to lift the facilities restriction without a concomitaat reevaluation of
what it meant to be dominant and to be the carrier of last resort in a competitive marketplace.

3Alascom comments of 3/11/97 at 2.

sAlascom 5/1/97 comments at 3.



ATA Comments

On April 25, 1997, the Alaska Telephone Association (ATA) filed comments opposing GCl's
request stating that it was contrary to the public safety and welfare, and not mandated by the Act.
ATA also requested the Commission suspend or terminate the GCl demonstration project, and
investigate GCI's construction and reporting practices.

ATA contended that GCI had engineering and operational problems with its sites, such as fires
explosions. ATA questioned whether the explosions were an indirect result of reduction in
GClI operation costs through cross-training employees. GCI was accused of disregarding public
safety "both in the design of its facilities, and its attempt to cover up the danger."’

ATA argued that GCI had sclectively referenced Section 253(2) of the Act in support of its
position, but ignored Section 253(b) which states:

Nothing (emphasis added) in this section shall affect the ability of a State to impese, ona
competitively neutral basis and consistent with section 254, requirements necesszry to
preserve and advance universal service, protect the public safety and welfare, ensure the
continued quality of telecommunications services, and safegunard the rights of coprsumers.

ATA in part argued that 8) universal service and reasonsbly affordable rates may be at risk to the
extent that duplicating facilities in rural locations leads to higher costs and higher rates; b) GCI's
planned network involved unproven technologies; ¢) "It would be imprudent to undermine
...universal service without an equally well-grounded assessment of the economic and
operational results of facilities-based competition in those segments of the market where it will
be allowed under the regulations”.* ATA also referenced a past Commission order concluding
that facilitics based competition was not in the public interest.

ATA argued that GCI did not intend to pay local carriers the costs to interconnect its system with
their networks as required under U-95-38(9). ATA stated that as of December 31, 1996, GCI's
project was 60% over budget while only 34 of the 56 sites were in service.” A further waiver
of 3 AAC 52.355 must consider the probable effects of the cast over-ruus.

ATA raised issues that Alascom's wholesale tariff was not updated to reflect its use of DAMA
technology and was not unbundled. "Potential competitors cannot compare the economic

SATA 4/25/97 comments at 8.
SATA 4/25/97 comments at 3-4, quoting “10 APUC, 1.3 AAC 52.355, pages 410-413."

’ATA states that the original projected capital costs were $12.3M and that s of 12/31/96,
GCI had spent $19.6M.



feasibility of installing duplicative facilities with providing service through Alascom's facilities
unless Alascom unbundles its network and services.”*  When the Commission resolves the
wholesale issue and potential competitors can evaluate the sconomics of resale versus facilities
based services, then ATA believed an informed decisions on duplicative facilities could be made.

Exhibit A: Affidavit of James Rowe's visit 10 Shungnak.
ATU-LD Commenis

On March 14, 1997, ATU-Long Distance, Inc. (ATU-LD) filed comments stating that while it
neither endorsed nor opposed the legal arguments presented by GCI, the Commission should a)
take the necessary steps to ensure that state and federal policies that limit build out in rurzl areas
are properly aligned, b) approve GCI's request only once GCI and Alascom have come forward
with plans to achieve interoperability of their respective satellite networks or persuaded ths
Commission that such a requirement is not in the public interest, and ¢) clarify whether it was the
Commission’s intent to limit overlap of Demand Assigned Multiple Access (DAMA) sysiems on
a village-by-village basis.® ATU-LD does not believe that the Commission should esnsirain
competitors from freely locating their facilities.

ATU-LD noted that Alascom's and GCI's respective DAMA systems will not "talk” to sash other
as they are from different vendors. ATU-LD argued that the above incompatibility issue was
raised when the Commission evaluated GCI's 50 Site demonstration project and that lifting the
facilities limitation will effectively short circuit the demonstration objectives, "Cles-ly, the
cxistence of wholesale services based on the deployment of technically incompatible networks
will result in a perpetuation of double hop calling and a low quality of service for ATU-LD's
rural retail customers”.!’® ATU-LD argued that even if both GCI and Alascom had statewide
networks, resellers would be forced to choose between one or the other to avoid incurring doubls
hop connections.

Comments of TelAlaska

On May 1, 1997, TelAlaska filed comments that for the most part mirrored those of ATA in
regards to GCI's demonstration project, the explosions, public safety concerns, cost overnm

SATA 4/25/97 comments at 6.

SATU-LD refercnced U-95-38(10), page 18, lines 4-8, where it states: "As a matier of
policy, the Commission has determined that it makes sense for a greater number of locations to
have access to the DAMA technology (through services by cither GCI or Alascom) than o have
competing DAMA projects in the same communities.”

WATU-LD 3/13/97 comments at 5.



concerns, and local carrier cost recovery. TelAlaska included additional assertions regarding the
GCI explosions and concern for public safety. TelAlaska stated that public safety problems with
GCl facilities gives the Commission the right to prevent GCI from operating in the Bush.
TelAlaska also claimed GCI's had s pending rate increase which indicated that the DAMA
project was increasing intrastate toll rates.

TelAlaska stated that GCI's petition was premature and was based on a misreading of the Act.
TelAlaska cited section 253(b) of the Act as allowing the Commission to regulate competitive
entry in order to preserve universal service; reduce costs; maintain the incumbent facility based
carrier's incentive to maintain or upgrade its facilities; promote public welfare and safety;
promote qunlity service; and safeguard consumer rights. TelAlaska made a distinction from
GCT's "ability to provide service” and its ability to construct facilities. TelAlaska also arpu=d
that the Commission had the right to prohibit construction of duplicate facilities under AS
42.05.810(c)

TelAlaska claimed that Alascom’s wholesale rates were above retail rates and svtificially high,
and thereforc conditions were not competitively neutral, and GCI had incentives to build
duplicate, uneconomic facilities. "[Clompetitive neutrality can be created by causing AT&T
Alascom to price wholesale services at a discount from retail rates.... This would bring Alasks
into full compliance with the Act without the construction of uneconomic facilities."!

TelAlaska requested the Commission to a) launch an independent investigation to determine
whether all DAMA sites were safe and in compliance with state and federal safety laws, b)
consider expanding the reporting requirements of GCI, and c) not allow expansion of the GCI
project until the Commission had evaluated impacts (e.g., cost overruns).

Comments on United Utilities, Inc.

On May 1, 1997, United Utilities, Inc. (UUT) filed comments opposing GCI's petition stating thst
the petition cannot be granted as the Commission had not addressed the public interast issue
involving GCI's DAMA facilities in rural Alaska.. UUI argued that GCI's demonstration
project was "incomplete”; had endangered public safety; and would likely experience significant
cost overruns, UUT also asserted that GCI did not have safe or satisfactory back up power thus
lessening quality of service, and GCI was involved in interconnection disputes with ASTAC and
TelAlaska. Given the above, UUI argued the Commission to follow through on its own plans to
obtain information and evaluate GCI's project. Section 253(b) of the Act rcquires the
Commission to evaluate public interest issues.

UUI argued that the Commission must also remove barriers 10 entry related to Alascom's
facilities and sale of services (U-96-31 and U-96-81), raising most of the same issues as ATA.

HTelAlaska comments at 10.



UUI argued that GCI failed to address the Commission’s authority under Section 253(b) to
control duplication of facilities. UUI quoted the Commission concerning issues raised by GCI's
demonstration project. UUT cited many of the issues raised by ATA regarding GCI's project and
adds that GC! was designing and impiementing an jnterim solution to the problem of its earth
stations exploding. UUT stated that the Commission needs to investigate GCI's project and issus
a report that addressed the public interest issues.

3) GCI Reply (May 19, 1997)

On May 19, 1997, GClI filed reply comments stating that its request raised a question of lavs and
not of policy at the state level, Policy had already been established by Congress as expresszd in
the Act. Policy issues raised by the commentors in this matter did not affect the legal issue
presented,  GCI stated that it was not a matter of whether GCI may install facilities in rura!
Alaska, but a question of whether any fit, willing, and able interexchange carrier would be
allowed to construct such facilities.

GCI stated that only three legal arguments were presented on this matter:

1) Section 253(b) Arguments: ATA, UUI and TelAlaska contend that 3 AAC 52.355 was
allowed by section 253(b). GCI contends that as 3 AAC 52.355 was an outright prohibition on
any carrier except Alascom to build interexchange facilities, it was not competitively neutral and
therefore not allowed under section 253(b).

2) Resale Arguments: Others argue the restriction was valid because it allows other carriers to
resell the services of Alascom. GCI stated that the ability to resell does not cure the prohibition
on the ability to construct. The Act preserved the "sbility of any entity to provide any intzrstate
or intrastate telecommunications service." GCI argued that if a carrier can only resell Alascom's
services, it was not providing the service itself, only passing along the service provided by
Alascom. Furthermore, the carrier was limited to providing those services available from
Alascom. GCI argued the Act protected other carriers’ ability to provide "any"
telecommunication service, not simply the services already provided by Alascom. GClI cited
examples of where it belicved Alascom facilities could not provide a customer's need. In any
event, GCI claimed UUI and TelAlaska contradict their arguments by also claiming that carriers
cannot successfully resell Alascom services.

3) AS 42,05.810(c): TelAlaska argued that the Commission had the right to prohibit consraciion
of dupBicate facilities under AS 42.05.810(c). GCI contends that this argument ignores the
Telecommunications Act and requirements that state law conform to the Act.

GCl also responded to policy arguments. GCI confirmed that the FCC had a restriction similar
to 3 AAC 52.358, but believed that the restriction was no reason for Commission to defes 20tion.
Addressing the issue at the Commission level prior to a decision at the FCC was consistani with
past Commission action taken in Docket U-95-38.
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GCI contended that the safety issue (which it claimed was an inaccursate attack by ATA,
TelAlaska, and UUT) was not relevant to the legal issus, though the Commission has authority to
adopt rules that ensure public safety. GCI argued that the restriction prohibits all facilities,
regardless of how safe, no matter who wishes to install them, and therefore is contrary to the Act.

GCI stated that it was impossible to interconnect the Alascom and GCI systems as proposed by
ATU-LD. "Even if GCI and Alascom were installing the exact same DAMA equipment from the
same manufacturer, the system would not be interoperable unless GCI and Alascom were both
using the same satellite,"'? GCI also argued that dual systems provided redundant satellite
capacity, which would be beneficial if either satellite experienced problems.

In response to ATU-LD's request for clarification, GCI claimed Order U-95-38(9) at p. 32 stated
that the Commission determined not to restrict the locations in which Alascom can install
DAMA facilitics.

GC1 asserted if the restriction was eliminated, then GCI would not be required to provide
advance notice of where it would build, and there was less likelihood that Alascom would pre-
build in the same location ("copy cat strategy™").

It was argued that Alascom's policy issues were irrelevant to the legal issus and that it would be
better to address the policy issues once the underlying market structure issue was addressed.

GClI clarified that its alternative request for waiver of 3 AAC 52.355 would be for the entivz
industry and not GCI.

In response to TelAlaska, ATA, and UUI comments, GCI asserted that a) historically Alascom
had upgraded its facilities when GCI entered a new community, Alascom's upgrade was
focussed on the 56 sites where GCI installed DAMA, b) competition had lead to reduced toll
rates, ¢) most of the allegations regarding the GCI DAMA system were felse, d) GCI had
acknowledged that the explosion in Shungnak was very serious, e) There was only one explosion
at Nondalton, f) There was never a fire at Shishmaref, g) GCI's DAMA project was nat 60%
over budget and commentor's analysis of GCI cost overruns amounted to an apples and oranges
comparison, h) GCI's installations were virtually 100% complete, with some sites not on line
due to interconnection issues with the LECs, and i) GCI installations would soon have back up
safety systems that go beyond any cods requirements.

2GCI Reply, 5/19/97, at 8.
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4) Other Reply Comments (May 19, 1997 to May 29, 1997)
Alascom Reply

On May 19, 1997, Alascom filed reply comments on this matter. Alascom stated that 3 AAC
52.355 was part of a basic package of regulations (3 AAC 52.350-.399) and that if 3 AAC 52.355
was changed, then the remaining parts must also be re-examined. Alascom had no objection to
removing the facilities restriction, provided it was done in concert with other regulatory changed
to be competitively neutral and with appropriate support for the Bush.

Alascom addressed comments of UUT that Alascom tariffs had created an entry barrier, oy stating
that the issue should be addressed in Dockets U-96-31 and U-96-81, end not in R-97-1. Alascom
stated that GCI, King Salmon Communications, Inc. and ATU-LD had entered the statewide
market using Alascom's tariff.

TelAluska Reply & Molion to accept late filing
TelAlaskn requests the Commission accept its late reply of May 29, 1997, in response to GCI.

In its May 29th filing, TelAlaska asserted that GCI did not properly wam all affected villages of
the potential for explosions at its sites. Any mistakes by TelAlaska regarding GCI being over
budget were based on Mr. Duncan's testimony, TelAlaska stated that GCI filed a tariff request
to increase its "Great Rate" program from $.18 to $.28 per minute. It was also asserted that GCI
was raising the first minute rate in some bands to $.59.

5) Supplemental and Miscellaneous Filings (Tune 1, 1997 and larer)
Supplemental Comments of ATU-LD

On June 9, 1997, ATU-LD filed supplemental comments in which it stated that even if the
Commission clected 1o consider this case on the very narrow legal issues which GCI wrged, there
were still substantial policy considerations which must be addressed. ATU-LD claimed one
issue was the lack of interoperability between Alascom and GCI DAMA systemns. ATU-LD
asseried that Alascom and GCI both supported interoperability as an issue to be addrassed at
some time (See Docket U-94-113).

ATU-LD stated that its issue regarding statemnents made by the Commission in Ordsx U-93-
38(10) regarding overlapping DAMA sites were not addressed by inconsistent statements faund
in U-95-38(9). The Commission should reconcile the two orders.

Supplemental Comments of ATA & Request 10 accept late filing

ATA requests that the Commission accept its June 11, 1997, reply comment to GCT's Renly of
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May 19, 1997, ATA stated that regardless of GCI's statements, public safety was clearly a part
of Section 253(b) and the Commission had a duty to address the issue.

GCI Opposition to Tel4laska Motion to accept late filing

On June 9, 1997, GCI filed opposition to TelAlaska's motion to accept late reply comments as
TelAlaska had not demonstrated any justification for an exception to the established schedule
and TelAlaska's comments did not add any accurate information to the record.

GCI Motion to Strike ATU-LD Supplemental Comments and GCI Opposition 10 ATA Motion

On June 18, 1997, GCI filed its opposition to the ATU-LD and ATA filings, arguing that the
filings were late, repetitive, and irrelevant,

ATU-LD Oppuosition to Motion to Strike

On June 25, 1997, ATU.LD filed its opposition to GCTs motion to strike ATU-LD Supplemental
Comments. ATU-LD stated that this was a rulemaking proceeding and as such, the technical
rules normally associated with an adjudicatory docket did not apply. If the Commission grants
GCI's motion to strike, then ATU-LD requests that its filing be construed as a Petition to Opena
Docket of Investipation,

13
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State of Alaska

Department of Law

AT,  August 22, 19857
TTTTTIENO.:
TEL.NO,; 269-8206

sUsJECT: Subject: R-97-1
GCI Reguest for a Declaratery

j;/// Ruling on 3 ARC 52.355
rroM: Ron Zcbel %

Assistant Attorney General
Fair Rusiness Practices Secticn-Anchorage

I have reviewed the memorandum(dated 8/22/9%7) from Lori
Kenyon on GCI’s reguest for a declaration that 3 AAC 52,355 is
preempted by Section 253 of the federal Communications Act, as
amanded by the Telecommunications Rct of 1896, 47 USC Sec. 253.

I concur in the conclusion reached by her and advanced by
GCI that the Act preempts the prohilbition on facilities based
competition in the areas designated in the regulation. There is very
little that needs to be added to her analysis. Section 253 (a) states
very clearly that “No State or local statute or regulation, or other
State or local legal regquirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interscate or
intrastate telecommunications service.” The “[n)o State...statute or
regulation...or other legzl requirement” language wpuld obviously
apply to this regulation. Prohibiting anyone other than ™“the
incumbent carrier...to construct facilities and use those facilities
in the provision of intrastate interexchange telephone service” (3
AAC 52.355) would appear to be precisely the kind of regulation the
statute is intended to preempt. Implied preemption issues are
sometimas difficult but in a case of explicit preemption, as

considered here, there is 1little room for argument &s %o what
subsection (a) means.

The argument that has Dbeen made thar secticn 253(b)
qualifies this prohibition, as applied to 3 ARC 52.355, ignores the
condition  that any of the purposes listed in section
253 (b} (universal service, public safery, aquality of sgservice,
consumer rights) must be accomplished on a “competitively neutral
basis.” The regulation on its face allows cne carrier to construct
facilities and use them and theresfore the regulation cannot bes saved
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by section 253(b). Furthermore, if section 253(b) were to be
interpreted to save this regulation, the exception will have
swallowed the rule of section 253{(a). We must presume that Congress
did not intend to establish a rule in one subsection and virtually
repeal it in the next.

The more difficult legal question is how the Commission
should proceed if it agrees that its regulation is invalid.

A “waiver” procedure, or more correctly, an exemption
under AS 42.05.711(d) does not appear to be the appropriate methed
in this circumstance for two reasons. First, that section requires
a finding that the regulation is not in the public interest. This
implies a fact finding process where evidence would show that a
“class of utilities” or “utilities” should be exempted becavse it is
net in the public interest. Second, an exemption implies thzt the
regulation still applies to someone and that an exception needs to
be made. In this instance, the “exemption” would be a repeal of the
regulation. This would be a repeal not in accord with the
Adnministrative Procedure Act (APA), AS 44.62, and in particular the
provisions in Article 4 (RS 44.62.180-230)0f the act containing the
procedure for “adoption, amendment, or repeal of a regulation....”,
e.g. AS 44.62.400 (contents of notice). The Public Utilities
Commission Act states the APA “applies to regulations adopted by the
commission.” AS 42.05.161.

Under the general powers of the Commission, it appears
appropriate for the Commission to recognize that the reculation is
preempted by federal law and that any attempt to enforce it would be
met by a successful defense, AS 42.05.161 qualifies the Commission’s
power to adopt regulations with the phrase “not inconsistent with
the law....” This includes federal law. For these reasons if the
Commission agrees with staff and this memorandum that the ragulation
is invalid, it should issue an order declaring the regulation
invalid, state that the Commission does neot intend to enforce it,
and initiate a regulations docket to repeal 3 ARC 52.355 and cross
references to it. Any unforseen difficulties that would be caused by
the repeal could be considered in that docket.
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