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February 5, 1998 ~"''''''''
Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554 Via Hand Delivery

Re: Ex Parte Notice, ET Docket No. 97-94 (Streamlining ofthe Equipment
Authorization Process)

Dear Ms, Salas:

This letter provides notice that on February 4, 1998, Stan Durey, Director,
Security Programs for General Instrument Corporation, and Faye Morrison, Government
Affairs Representative for General Instrument Corporation (the undersigned), met with
the following Commission officials in connection with the above-captioned proceeding:

Julius Knapp, Office of Engineering and Technology
John Wong, Cable Services Bureau
Lawrence Clance, Compliance and Information Bureau
David Means, Office of Engineering and Technology (via video

conference)
Charles Cobbs, Office of Engineering and Technology (via video

conference)

We discussed the equipment authorization process and ways to amend it to help
combat theft of cable television signals through the use of illegal descrambling devices.
In addition, we discussed recent anti-piracy activity and the status of various court cases
against cable pirates. Mr. Durey told about recent trends in pirate technology, including
fully integrated theft devices.

The attached materials were handed out during the meeting. They include copies
of a recently amended California statute; a recent U.S. Court of Appeals, Ninth Circuit
decision; Web pages advertising descramblers; photographs of devices used for the



illegal reception of cable television programming; and an agenda for the meeting. Please
place a copy of them in the docket in the above-captioned proceeding.

Please direct any questions about this matter to me.

Sincerely,

Faye R. Morrison

Attachments

cc: Lawrence Clance
Charles Cobbs
Julius Knapp
David Means
John Wong



UPDATE ON PIRATE EQUIPMENT
IN THE CABLE TELEVISION INDUSTRY

The Equipment Authorization Process

• Current proceeding (ET 97-94) presents options for combating piracy.

• Language of 1994 public notice.

• Enforcement initiatives for industry participants.

Estimates of Loss

Recent Anti-Piracy Activity

Criminal

• Cable Trap and related cases.

• Other federal action.

• State updates.

Civil

• Time Warner cases.

• General Instrument cases.

• Showtime initiative.

Advertising

Pirate Technology Trends

• Fully integrated theft devices.

Ex Parte Presentation ofGeneral Instrument Corporation
ET Docket No. 97-94 (Equipment Authorization)



California StJlte Law

Regarding Theft of Cable TV Services

Amended January 1, 1997

593d. Multichannel video or information services; UDaUthoriud connectioDs;
descrambiers

(a) Except as provided in subdivision (e), any person who, for the purpose ofintercepting,
receiving, or using any program or other service carned by a multichannel video or infoI1D8tion
services provider that the person is not authorized by that provider to receive or use, connnits any
ofthe following acts is guilty ofa public offense:

(1) Knowingly and willfully makes or maintains an unauthorized connection or connections.,
whether physically, electrically, electroDicaDy, or inductively, to my cable, wire, or other
component of a multichannel vid~ or information services provider's system. or to a cable, wire or
other media, or receiver that is attached to a multichannel video or information sexvices provider's
system

(2) Knowingly and willfu11y purchases, possesses, attaches, causes to be attached, assists others
in attaching, or maintains the attachment ofany unauthorized device or devices to my cable, wire,
or other component ofa multichannel video or infon:oation services provider's system or to a
cable, wire or other media, or receiver that is attached to a multichannel video or information
services provider's system.

(3) Knowingly and willfully makes or maintains any modification or aheration to any device
installed with the authorization of a multichannel video or information services provider.

(4) Knowingly and wiDfully makes or maintains any modifications or alterations to an access
device that authorizes services or knowingly and wiJIfully obtains m unauthorized access device
and uses the modified, ahered, or unauthorized access device to obtain services from a
multichannel video or information services provider.

For pmposes ofthis section, each purchase, possession, connection., attachment, or modification
shall constitute a separate violation ofthis section.

(b) Except as provided in subdivision (e), any person who knowingly and willfully manufactUres,
assembles, modifies. imports into this state, distributes, sells, offers to sell. advertises for sale, or
possesses for any ofthese pmposes. any device or kit for a device, designed, in whole or in p8J\
to decrypt, decode, descramble, or otherwise make intelligible any encrypted, encoded,
scrambled, or other nonstandard signal carried by a multichannel video or iDformation services
provider, unless the device has been granted equipment authori7Jltion by the Federal
Connnunlcations Commission (FCC), is guilty ofa public offense.

For pwposes of this subdivision, "encrypted, encoded, scrambled, or other nonstandard signal"
.r----. means any type ofsigDa.l or transmission that is not intended to produce an intelligible program or

service without the use ofa special device, signal, or information provided by the multichannel
video or infonnation services provider or its agents to authorized subscribers.
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(c) Every person who knowingly and wilJfully makes or maintains an unauthorized connection. or
connections with, whether physically, electrically, electronically, or inductively, or who attaches,
causes to be attached, assists others in attaching, or maintains any attachment to, any cable, wire,

~ or other component ofa multichaDIlel video or infonnation setVices provider's system, for the
purpose ofinterfering with, ahering, or degrading any multichannel video or infonnation services
provider's system, for the purpose ofinterfering with, ahering, or degrading any multichannel
video or information seMce being transmitted to others, or for the purpose oftransmitting or
broadcasting any program or other service not intended to be transmitted or broadcast by the
multichannel video or information services provider, is guilty ofa public offense.

For purposes ofthis section, each transmission or broadcast shaD. constitute a separate violation
ofthis section.

(dXl) Any person who violates subdivision (a) shall be punished by a fine not exceeding one
thousand doBars (51,000), by imprisonment in a county jail not exceeding 90 days, or by both that
fine and imprisonment.

(2) AJ1y person who violates subdivision (b) shall be punished as follows:

(A) Ifthe violation involves the manwaeture, assembly, modification, importation into this state,
distribution, advertisement for sale, or possession for sale or for any ofthese puIposes, of 10 or
more ofthe items described in subdivision (b), or the sale or offering for sale oftive or more items
for financial gain, the person shall be punished by imprisonment in a COlDlty jail not exceeding ane
year, or in the state prison, by a fine not exceeding two hundred fifty thousand dollars (5250,000),
or by both that imprisonment and fine.

(B) Ifthe violation involves the manufacture, assembly, modification, importation into this state,
distribution, advertisement for sale, or possession for sale or for any ofthese purposes, ofnine or
less ofthe items described in subdivision (b), or the sale or offering for sale offour or less items
for financial gain, sbal1 upon a conviction of a first offense. be punished by imprisonment in a
county jail not exceeding one year, by a fine not exceeding twenty-five thousand dollars
(S25,000), or by both that imprisonment and fine. A second or subsequent conviction shan be
punished by imprisonment in a county jail not exceeding one year, or in the state prison, by a fine
not exceeding one hundred thousand dollars (S100,000), or by both that imprisonment and fiDe.

(3) Any person who violates subdivision (c) shall be punished by a fine not exceeding ten
thousand dollars (l0,000), by imprisonment in a county jail, or by both that fine and
imprisonment.

(e) Any device or kit described in subdivision (a) or (b) seized under warrant or incident to a
lawful arrest, upon the conviction ofa person for a violation ofsubdivision (a) or (b), may by
destroyed as contraband by the sheriff

(f) Any person who violates this section shall be liable in a civil action to the multichaDDel video
or information services provider for the greater ofthe fonowing amounts:

(1) FIVe thousand dollars ($5,000).

(2) Three times the amount ofactual damages, ifany, sustained by the plaintiffplus reasonable
attorney's fees.
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A defendant who prevails in the action shan be awarded his or her reasonable attorney's fees.

(g) Any multichannel video or information services provider may, in accordance with the
provisions of Chapter 3 (commencing with Section 525) ofTitle 7 ofPart 2 ofthe Code ofCivil
Procedure, bring an action to enjoin and restrain any violation ofthis section, and may in the same
action seek damages as provided in subdivision (g).

(h) It is not a necessary prerequisite to an action pursuant to this section that the plaintiffhas
suffered, or be threatened with, actual damages.

(i) For the purposes ofthis section, a "multichannel video or information services provider"
means a franchised or otherwise duly licensed cable television system, video dialtone system,
Multich8Dllel Multipoint Distnl>ution Service system. Direct Broadcast Satellite system, or other
system providing video or information services that are distributed via cable, wire, radio
frequency, or other media. A v!~e~ ,t,o;ahone system. is a platform operated by a public utility
telephone corpotation for the transport ofvideo programming as authorized by the Federal
Communications Commission pursuant to FCC Docket No. 87-266, and any subsequent decisions
related to that docket, subject to any roles promulgated by the FCC pursuant to those decisions.
(Added by Stats.1996, c. 1131 (S.B.623). 3.)

S93e. Unauthorized cable television connections, devices, decoders, etc.; offense; penalty;
civil liability; damages; injunction; defmition

(a) EveI)' person who knowingly and willfully makes or maintains an unauthorized connection or
connections, whether physically, electrically, or inductively, or purchases, possesses, attaclJ.es,
causes to be attached., assists others in or maintains the attachment ofany unauthorized device or
devices to a television set or to other equipment designed to receive a television broadcast or
transmission, or makes or maintains any modification or alteration to any device installed with the
authorization ofa subscription television system, for the purpose ofintercepting, receiving, or
using any program or other service carried by the subscription television system which the person
is not authorized by that subscription television system to receive or use. is guilty of 3

misdemeanor punishable by a fine not exceeding one thousand dollars ($1,000), or by
imprisonment in the county jail not exceeding 90 days, or both. For the purposes ofthis section,
each such purchase, possession., connection, attachment or modification shan constitute a separate
violation ofthis section.

(b) Every person who, without the express authorization ofa subscription television system.,
knowingly and willfully manufactures. imports into this state, assembles, distributes, sells, offers
to seD. possesses, advertises for sale, or otherwise provides any device., any plan, or any kit for a
device or for a printed circuit, designed in whole or in part to decode, descramble, intercept, or
otherwise make intelligible any encoded, scrambled, or other nonstandard signal carried by that
subscription television system, is guilty ofa misdemeanor pUDisbable by a fme not exceeding ten
thousand dollars punishable by a fine Dot exceeding ten thousand dollars ($10,000) or by
imprisonment in the county jaiL or both. A second or subsequent conviction is punishable by a
fine not exceeding twenty thousand dollars ($20,000) or by imprisonment in the county jail for up
to one year, or both.
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(c) Any person who violates the provisions of subdivision (a) shall be liable to the subscription

(a) shall be liable to the subscription television system for civil damages in the amount ofthe value
ofthe connection and subscription fees service actually charged by the subscription television

r-" system for the period ofunauthorized use according to proo£.

Any person who violates the provisions ofsubdivision (b) shall be liable to the subscription
television system. at the election ofthe subscription television system for either ofthe fonowing
amounts:

(1) An award of statutory damages in an aggregate amount ofnot less than five hundred dollars
(S500) or more than ten thousand doBars (S10,OOO~ as the court deemsjust, for each device, plan
or kit for a device, or for a printed circuit manufactured, imported, assembled, sold, offered for
sal~ possessed., advertised for sale, or otherwise provided in. violation ofsubdivision (b), to be
awarded instead of actual damages and pt"ofits.

(2) Three times the amount ofactual damages sustained by the plaintiff as a result ofthe
violation or violations ofthis section and any revenues which have been obtained by the defendant
as a resuh of the violation or violations, or an amoUDt equal to three times the value ofthe
services unlawfully obtained, or the sum offive hundred dollars ($500.00) for each unauthorized
device manu1ilctured, sold, used, or distributed, whichever is greater, and when appropriate,
punitive damages. For the purposes ofthis subdivision. revenues which have been obtained by the
defendant as a resuh ofa violation or violations ofthis section shall not be included in computing
actual damages.

In a case where the coun finds that any activity set fourth in subdivision (b) was committed
knowingly and willfully and for purposes of commercial advantage or private financial gain, the
court in its discretion may increase the award ofdamages, whether actUal or statutory, by an
amount ofnot more than fifty thousand dollars (S50,000). It shall not constitute a use for
"commercial advantage OJ private financial gain" for any person to receive a subscription
television signal within a residential unit as defined herein.

(d) In any civil action filed pursuant to this section, the court shall allow the recovery offull
costs plus an award of reasonable attorney's fees to the prevailing party.

(e) Any subscription television system may, in accordance with the provisions ofChapter 3
(commencing with Section 525) ofTitle 7 ofPart 2 ofthe Code ofCivil Procedure, bring an
action to enjoin and restrain auyviolation ofthis section without having to make a showing of
special or irreparable damage, and may in the same action seek damages as provided in
subdivision (c). Upon the ex-ecution of a proper bond against damages for an injunction
improvidently granted, a temporary restraining order or a preliminary injunction may be issued in
any such action before a final determination on the merits.

(f) It is not necessary that the plaintiffhave incurred actual damages, or be threatened with
incurring actual damages, as a prerequisite to bringing an action pursuant to this section.

(g) For the purposes ofthis section. an encoded, scrambled, or other nonstandard signal shall
include, without limitation, any type of distorted signal or transmission that is not intended to
produce an intelligible program or service without the use ofspecial devices or information
provided by the sender for the receipt ofsuch signal or transmission.
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(h)(l) For the purposes of this section. a "subscription television system" means a television
system which sends an encoded, scrambled. or other nonstandard signal over the air which is not

:-, intended to be received in an intelligible foIm. without special equipment provided by or
authorized by the sender.

(2) For purposes ofthis section, "residential unit" is defined as my single-family residence,
mobilehome within a mobilehome park, condominium, unit or an apartment or multiple housing
unit leased or rented for residential purposes. (Added by Stats.1980, c. 1332, p. 4670, 1, urgency,
eff. Sept. 30, 1980. Amended by Slats. 1984, c. 336, I.)

593f. UDJluthoriud devices, plans, ek., for decoding or addressing certain over-the-lir
transmission; misdemeanor

Every person who for profit knowingly and willfully manufa~ distn1nttes, or sells any
device or plan or kit for a device, or printed circuit containing c:ircuiIIy for d~ding or addressing
with the purpose or intention offacilitating decoding or addressing ofmy over-the-air
trmsmission by a Multi-point Distribution Service or InstIUctional Television FIXed Service made
pnrsuant to authority granted by the Federal ColIllJDDJicatians Commission which is not
authorized by the Multi-point Distribution Service or the Instructional Television FIXed Service is
guilty ofa misdemeanor punishable by a fine not exceeding two thousand five hundred doBars
($2,500) or by imprisonment in the county jail not exceeding 90 days, or both. (Added by Slats.
1984, c. 833, I, urgency. elf. Aug. 31, 1984.)

I;
I
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- F.3d ----
97 Cal. Daily Op. Serv. 7071, 97 Daily Journal DAR. 1\.408
(Cite u: 1997 WL S34S47 (9t1l Clr.(CaL))

CONTINENTAL CABLEVISION. INC., Plaiatitt
Appdlce,

v.
AJriJa L POu.; Cabletroala; Dury) S. PoD;

PlICifie Cable Compoy, Iae-;
bpublk Cable Products, 1Jac:.. Dd'eaclants

Appellants.

No. 96-55308.

United States Court of Appeals,
Nmth Circuit

Argued and Submitted Aug. 4, 1997.

Decided Sept. 2,1997.

Robert M. Levy, Woodland Hills, CA. for defendants
appellants.

Daniel 1. Lelkowitz, William Jung. Daniel J.
Lefkowitz, P.C.. Imcbo, NY. and Micl1ac.l R.
Weinstein. Ferris, Britton &:. Proctor, San Diego, CA.
for plaintift'- appellee.

Appeal from the United StAleS District Coart for the
Central District of California; David V. Kenyon,
District Judge, Prt:sicting. D.C. No. CV-93~231()"

KN.

Be;fore: SCHROEDER and O'SCANNLA.IN, Circuit
Ju4gcs, and BURNS. [FN.] District Judge.

O'SCANNLAlN, Circuil Judge:

*1 We must decide whether tbc:re was sufficienr
evidence of intent to hold manufacturezs and
distributlm of cable converter-decodcrs civilly liable
for assisting customers in the unauthorized reception of
cable tclevisiQll programming.

Continental Cablevision. Inc. ("Continental") is a
multiple system cable tc.levision operator' which
constructs, operates, and mamtBins cable systems
throughoul the United Slates. Cmtinental operates
pursuanl to fraochise agreements awarded by various
municipalities and political subdiYisioas. md it
provides cable services to homes and businesses wilhin
its franchise areas. ContinenLal's cable television
services are private communication signals, not

Page 1

intended {or public use, and are offered and made
available 0D1y 10 authorized, paying subscribers. The
programming Continental offers ClOrnes in various
pKOges, which include broadtast tclc:vision channels,
premium cha.ancls such as Home Box ()ffi(:c Dr
Cinema.x, and pay-pcr-view serviccs.. Subscribers are
billed on • monthly basis for each scnrioe they seleer.

To prevcot subscribel's from receiving and viewing
programming services for which they have not paid,
Continental enaypts or "scrambles" its premium and
pay-pe:r-view cbaDDels. A CODvcncr--decoder or "black
box" is required to view lIlY scrambled programming.
The boxes are specifically programmed so as to allow
subscribcn to ea:ess only the amount of cable
programming they have purchased. Subscribers
genes-aUy rent the converter-decoders from Continental,
but others somc:times purchase their own equipment
from independent manufact\.lr1in and distributors.

The conve:rter-deeodcrs which Continental provides to
its subscribers incorporate a feature known as
"adcUessability.· A convc:rter-decoder is "addressable"
if the cable: operator may, by remote control, change an
individual subscriber's levc.l of service or authorize the
viewing of 8 pay-per- view program without having to
sc:ud 8 tecbDician to the viewer's home to nW::e physical
adjustments. A C(:DII'a) computer sends a signallo the
CODVerttr- decoder inslructing it to descramble the
programs requested (and paid for) by customers.

There is a nationwide black market of "pirate"
converte:r-deeoders which descramble cable
programming and enable some to receive premium and
pay-per- view 3eIVK:es witboul paying the cable
operata. To protcct against this unaulhorized
reception ofcable programming, Continental sends out
electrooic "bullets- or impulses which disable
conve:rtcr-decoders that are stealing cable signals. In
addition, in response to the pirating of cable services,
the Federal Communications Commission (eFCC) has
promulgated regulations regarding Ihe manuf.ac:ture,
distribution. and usc of convcna-decoders. These
regulations require that any person manufacturing,
distributing, or marketing cODvcner-decoders for a
cable systc:m have prior FCC approval.

Alvin Poll, Cabletronics, Darryl Poll, West Coast
Electronics, Pacific Cable Company, Inc.. Cable
Equipment Brokerage Co.. and Republic Cable
Products, Inc. (collectively. "PoU") are manufocturers.
distributors. and vendors of cable converter-decoders..

Cupr. Cl Wc::st 1997 NO Claim (0 Orig. U.S. Uovt. Works
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(Cite u: 1991 WL 534547. -I (9tb Cir.(CaJ.»)

the equipment that Poll distributed was modified to be
both DOll-addressable and ~uIlct.proor." and Poll
edvc:rtisod tlwe COIl"el'ter-decoders as such. On
October 19, 1991, the Los Angeles Police Dep8ltmcnl.

executed a search and seizure WarTmt for the premises
of Pacific Cable Company and Cable Equipment
Brokerage. That same day, the Las Vegas Police
Department executed a search and seizure warrant for
the premises of Republic Cable Products. Thousands
of cooverter-dec:oders aDd business docllmeuls were
seizr:d at both locatioos. Amoag the docwDents seized
WeR sales invoices and CiOfRSPODdeoce from
pun:basers who hid retumcd PoU's converter·
decodCf3, complaining that the devices did not
dcscramble all the pay clwmcls offered on the
purchlLSa'S' local cable television system~

-1 On April 21. 1993. Continental brought this K:tion
pursuant to sections 553 and 60S [FNl] of the
Communications Act of 1934 (the ·Communications
Ae:t"), as amendoi, 47 U.S.C. §§ 553 and 605, [FN2]
allegjng that Poll manufactured. sold.. and distributed
convmer-decoders while knowing and intending that
Ihcse devices be used for the unauthorized reception of
cable television programming. Section 553(c)(1)
f1aIltS • private right of ac:tioo to an aggrieved person
for a violation of § 553(a)(1). Sectioo 553 conr.Uns
both criminal and civil provisions: subsection (b)
establishes aimi.nal sanctions and subsection (c)
provides for ciw remedies. Only civil n:medies are
involved in this appeal.

Following a oourt mal on August 1-2, )995. the
district court foUDd Poll jointly aDd severally liable Cor
2,244 violations of § 553. The dis1rict court assessed
damages 11 the rate of $SOO for each OODverter-dccodc:r
sold to ContiDeDtal's subscribers, for a total d.amage
award of Sl ,122.000. The district coort also entered a
pe:nnaomt injUDCtion. and subsequently entered an
on= awarding Coatineu.tal $259.917.80 for attorney
fees and $1,393.42 far costs. pon brought this appeal
on February 22, 1996, contesting the QOUlt's finding of
liability under § 553, and the award of damages and
attorney fees..

n

The language of 47 U.S.C. § 553 clearly states tbal
maoufecturcrs aDd distribulors of toIlverte:r-decodt:n
IlI'C liable only if they intCDd to assi$1 customers in
UD.Iuthorized rec:eptiOD. The sta~ reeds in ma1c:rial
part:

(1) No person shall intercept or n:ceive or assist in

Pagel

intercepting or receiving any communications service
offered over a cable system. unless specifically
authorized to do so by a cable operator or as may
otherwise be specifically authorized by law.
(2) For the purpose of this section. the t.enn ·assist in
intereepting or m:e1ving" shall include the
manufacrure or distribution of equipment intended by
the manufAetw-a- or distributor (as the case may be)
for unauthorized reception of any corrununicatiOlL9
service offered over a cable system in violation of
subparagraph (I).

Because CODvc:rter-deccders indeed have lawful uses.
lhe statute requires a showing that ddc:ndants have the
intent to assist in the unauthorized interception or
reception to establish liability under. § 553. Poll
cootends that Continental o1Rz'ed no evide:nc:e that it
intended any of the 2,244 CODVc:r1er-decoder sales to
facilitate the viewing ofunpurchased programming.

A

Contruy to PoU's bare assertion. there is evidcuce in
the record to demoostrate that it had the intent or
knowledge that its devices would be used to receive
UDlWborized prognunming. For instaooe, (1) Poll was
not registered. with the FCC to sell cable boxes~ (FN3]
(2) Poll's boxes bad been modified to dc:saamble aU
TV channds including premium channels and pay-per
view~ (3) PoU's boxes wen non-addressable; (4) Poll
adve:rtisecl its boxes as alternatives to the cable
companies' boxes··nol as second boxes to be used
legally by current cable subscribers; (5) Poll
advertised its boxes as being "bullet proo1"·-that is, as
being capable ofdefeating cable companies' anti- cable
theft security measures-, [FN4) (6) Poll received letters
from customers which indicate that its converter
decoders WCt'C used as priDwy, not as secondary,
boxes; and (7) Continental Investigator Dennis
Debbaud!'s declaration revealed that Pall's boxes were
capable of dc:scrambling all of Continental's scrambled
channels, including all the premium ch8Dllels and PIIY
per-view.

-) By removing addres:sabiliry from its COI1\'erter

decoder devices and modifying than to descnmble
coosr.ant plY-pet-view programming. Poll efi'cceively
defealed all of Coarincntal's security measures, thereby
allowing the Witt to receive unlimited premium and
pay-per-view programming free ofcharge. [FNS]

B
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The only other c:irc;uit court which bas squuely
addn:ssal § 553 liability is the Scv1:nth Circuit which
considered an appeal from the criminAl provision of the
same SWU1e. (FN6] See United States v. Gardner, 860
F.2d 1391, 1399 (7th Cir.1988), cert denied.. 490 U.S.
1023, 109 S.Cl 1751. 104 L.Ed.2d 181 (1989). In
Gardnc::r, the de6:ndmt was <XlQvictcd of violating §
553 for willfully aDd knowiqIy assisting in the
1D1811lhorized intc:rccptioo aDd reception of cable
scn'ices.. He appealed OIl the ground that "the
government failed to establish. and the trial court failed
to instnIct, that the sole aDd specific: purpose of
Gardnt:r's black box was the unlawful interception of
cable programming, and that [the customer) actually
used the boxes.- Id at 1394. The Seventh Circuit
rejected this argwnent and applied rcasoaing that we
now adopt Id. at 1397·99.

At\cr reviewing the language and legislative histoJy of
the statute, the court concluded that:

To convict under § 553, the jury was not required to
find that the black boxes were sold for the sole and
specific pwpose of cable pirac:y, nor that the boxes
were aauaIly used illegally. Ratber, the jury only
needed to find that Gardner intended the black boxes
to be used for the unautborized reception of cable
service when be sold the boxes....

Id. at 1399. The fact thal the cable boxes lhal the
defendant sold allepdJy bad both legal and illegal uses
did not preclude convicting tbe dcfCDdanl of willfully
and mowingly asslsIing in \.UWI1horizcd interception
and reception ofc:able service.

The same principle applies in this civil case involving
a private right of action by an injW'Cd cable television
systan operator. The fact that PoU's boxes had legal
uses does oat insulate it from civil liability wbae the
evidence establisbes that Poll knew BDd intended the
"blac:k boxes" to be used for the Wlautborized rccqJtion
ofcable television programming.

m

The final issue to be decided is whether. under 47
U.S.C. § 553(c)(3XAXii). (FN7) sta1Utory damages
may be assessed fer each and every violation
separately, or wbdber a maximum statutory damages
amount encompasses all violations. !be disuict court
chose the former inter]Jl'etatioo.. awarding statutory
damages in the amotmt of s.soo fur eacb of the 2,244
devices manufactured and sold by Poll in violation of §
553(a)(1), for a totaJ of$ J.122,000.

Page 3

Continental contends that § 553(c){3)(A)(ti) mandates
the multiplication of statutory damages for each and
every device: supplied to CUSlCImcrs in violation of the
Ad.. It contends that district courts in both Time
Warner Cable of New York City v. U.S. Cable TV.,
1Dc., 920 F.Svpp. 321, ng.29 (E.D.N.Y.1996)
(quoting § 553(\))(3) to support multiplication of civil
damages by the number of devices) and Time Warner
Cable of New York City v. Freedom Electronics. Inc.,
897 F.Supp. 1454. 1459 (S.D.Fla.1995) ("Each '"
convc:rter-decoder manufaClUred or distribUied in
violatiOD of § 553 is a separate violation of the
statute.0) have adopted this approach. ContiDental
responds that the "SI0.ooo maximum for all violations"
interpretation would lead to the absurd conclusion that
a party might recover an unlimited amount of actual
compe:osatory damages. while limiting total statutory
damages at $10.000 for an unlimited number of
violations. Continental also argues that to limit tola1
statutory damages to S10,000 would creale a de facto
licensing fee to violate the Act, because violators could
manufac:ture or distribute as many boxes as possible
without facing greater damages.

*4 PoD, on the othel' band, asserts thar because the
plain language of § SS3(c)(3)(A)(ii) provides for an
award of statutory damages of $250 to S10,OOO -for all
violations involved in the action," the district court may
DOt multiply the damages by the number ofcable boxes
distribulcd in violation of the Ad It argues that the
district court misapplied the Slatutory limits on
damages to each violation, rather than all violatioos
involved in the action. Poll also contends thl1 the
statute's S10,OOO maximum limit on the total amount of
recovery purnaant to § 553(c)(3)(A)(ii) is put of a
coherent statutory scheme for awarding civil demages
whKh would be Wldermincd by the district court's
interpretation. We agree with Poll's statutory
constr\Iction.

We first pause (0 consider the "coherent stal\ltary
schc:mc" for awarding civil damages for § 553(a)(1)
violations. A plaintiff may elect either (0 prove actual
damages and profits of the violator attributable to the
violation, or to claim statutory damages. See 47 U.S.C.
§ S53(c)(JXA). Continental chose the latter course.
Contrary to its claim, there is nothing in the least
absurd about seUing a cap on statutory damages while
allowing unlimited recovery of actual damages. We arc
mindful that "statutory damages may serve completely
ditfen:nt purposes than aetUa) damages.· Nintendo of
America v. Dragon Pac. Int'l. 40 F.3d 1007, 1011 (9th
Cir.1994). If an aggrieved party thinks that the
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stalWOrY damages are not adequate, that party may seck
to prove Idua1 damages. ContiDental dectcd 10 claim
only sbdutory damages. If an award of $10,000 for
each violation is aDowed, tbeD few if my plaintiffs
would C'\Ia" avail tbemselves of ICIUa1 damages.
becawIe recovery of statutory dc:Dages, which requires
DO proof of. loss, will likely be as high or bi.ghcc than
actual dmlagcs.

This court begins with the "familiar canon of statulOr)'
coastnJctioo that the swting poiDl for interpreting a
stablte is the laoguage of the statute itself. Absent a
clearly cxpressed legislativc intention to the ooatruy,
that language must ordiDarily be rcgarded as
conclusive." Consumer Prod. Safety Comm'n v. GTE
Sylvania. Inc., 447 U.S. 102. 108. 100 S.Ct 2051,64
L.Ed.U 766 (1980). The laoguage of the statute is
quite clear: the aggrieved party "may recover an award
of statulory damages for all violations involved in the
action. in a sum of nol less thao $250.00 or more than
$10,000.00." We tum to the gc:ncraJ dictiQDary
dcfinitioo. -All' meaDS ·the whole amount or quantity,"
and "sum" means "the aggregate of two or more
numbers: Webstfts Third New International
Dictionary 54, 2289 (1986). By its plain language,
Coogress clearly intc:Ddc:d fOC" the maximum limit on
statutory damages to apply to the total award of
damages in the ection.

Conlinental, however, argues that Congress lI1lended §
5S3(b)(3) in 1992 to provide that '(f]or purposes of all
penalties aod n:medies established for violalioos of [§
553(a)(1) 1, me probibited activity established herein
as it applies to each such device shall be deemed a
separate violation." Congress enacted this subsection..
so Cootinc:ntal's argument goes, to paraUd the
analogous § 605(c)(3XC), providing for a separate
assessment of statutory damages for each § 6OS(eX4)
violation. However, we cannot overlook the fact 1.baI.
Congress changed the statute on the criminal side to
TQd "elCb such device shall be a separate violation:
yet left unchanged the ward "an" on the civil side of the
statutory remedies. That distinction is indeed a
distinction with a dift"ereace, aDd congressionally
intended IS such.

-S Assuming argueDdo that the plain language of §
S53(c)(3XA)(ii) is ambiguous. a review of the
amendment and its scant legislative history suggests
that, despite the presence of Ihc word "remedies:
Congress intended only to bring criminal sancLions for
violations of § 553(a)(I) into "confoonity" with those
for aiminal sanctions for vlolatiODS of § 605(8). Sec

Pale 4

47 U.S.C. § 553(b)(J) c-separate violation" language in
subsectioo (b) (criminal), as opposed to (c) (eivil»~

H.lt Con!. Rep. No. 102-862, &194 (1992), reprinted
in U.S.C.CAN. 1231. 1276 (stating th&t ImtMmcnt
"amemds § SS3(b)" naber than the entire sectioa). In
amending § Ss3(b), Congress i.ocreascd the criminal
penalties for will1Ul violations of § s53(aXl) for
commercial advantage or privale fiIIuseial gain to
mirror those in § 6OS(eX2). CoDgress. howater, left
untouched the disparity in civil damages for willful
violations of the respective statutes for conuncrcial
adnntagc or private financial gain. See 47 U.S.C. §
6OS(c)(3XCXii) (coon may enhance awlId by up to
5100,000); id. § S53(cX3)(B) (court may eahance
award by up to SSO,OOO). This is DOt what one would
expect if the intent of Congress was to bring the civil
remedies under § 553 into 'confonnity' with those
under § 60S.

The Second Circuit embraced the same statutory
c:onstn1ction in Intanatioaal Cablevision, Inc. v.
Sykes., 997 F.2d 998 (2d Cir.1993). Although our sister
circuit had before it only a single violation. we believe
its discussion provides persuasive rea.soning in support
ofow statutory intapn::tation. [FN8] It stated in pan:

Further, the minimum statutory award of $250 under
§ 553 is for "all violalions involved in the action," id.
§ 553(c)(3)(AXii), whereas the minima of 51,000
and 510.000 for violations of § 605(1) and §
605(e)(4), respectively, are to be awarded for "each
violation" of the peniDcnt subsection. id. §
6OS(eX3)(C)(i)(II). See also iel. § 553(c)(3XA)(ii)
(maximum statutory damages {or all violations of §
553 set at 110.000); id. § 6OS(e){3)(C)(i)(11)
(maximum statutory damages for each violation of §
605(a) and § 605(e)(4) set at. respectively, $10,000
and 5100,000).

Id. at 1007 (emphasis added). With the
aforcmc:ntioned ~-ceptions, district courts also have
interpreted § 553(c)(J)(A)(ii) to apply to the total
award of damages ramer than the amount of damages
for each violation. See, e.g., Cablevision Systems
Corp. v. Muneyyirci, 876 F.Supp. 415. 422
(E.D.N.Y.l994) (interpreting $10,000 as maximum
award for multiple viola1ions)~ Inlernational
Cable:vision, Inc. v. Nod. 859 F.Supp. 69. 78 n. 6
(W.O.N. Y.1994) (same), rev'd on other grounds.
Inlernatlonal Cablevision, Inc. v. Sykes, 75 F.3d 123
(2d Cir.1996); American Cabkvision of Queens v.
M<:GiDn, 817 F.Supp. 317, 320 (E.D.N.Y.1993)
(same).

·6 Unless and until Congress changes the word "alJ" in
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§ SS3(c)(3)(A)(ii) to 'each,' it is inappropriate for a
court to multiply a civil damage award UDder § 553
based OIl the Dtmlbc:r of vioWions involved in a single
action.

IV

For the foregoing reasoos. the district COIJI'\'$ judgment
as to the finding of § 553 liability is AFFIRMED. The
district court's statutory damases award is REVERSED
ad REMANDED for further proceedings not
iDcmsisrcn1 with this opinion. AFFIRMED in part~

REVERSED in part; REMANDED.

Each party to bear its own costs.

me~ Jama M. Buras. Salior Uaitcd S,*,
DlscriCl Judge COl the Diariet of Oregae. auin! by
dositplatiCllL

FNI. The: district court bdd that Poll's actions did not
vioIaIIl I 60S. Bec:usa CoarioaoW ~tIy

dismissed ias~ CID this issue, we do DDt

CODSidet § 60S liability in ws appca1.

00. CaGsJess cuaed bacia § 553 lad the pro~
thai uItimatdy bccaIftc § 6OS(eX4) as put of the c.bIoc
COInIlWllicaliCIIIS Policy AI:t or 19'14 ("c.bIc Ad"),
wbicb aracadcd tb~ CotDmIollic:aticlm Ad of 1934.
Scctioo 553 was 'prinauily aimed at P~tia& the
~ IIId disrilutioa of »aBed 'bI1Ck boxes'
.. otKr IIDaIItkorizzd CCIlftrtcn which pcrIIlit

ru:epIiaa of cable Mrvica wilbout pa~ Cor the
.mcc." H.R.R.cp. No. ~934. IE &4 (19&4). I'llpriatlld
m19i4 U.S.C.CAN. 4655. 4121.
AI.. the same time as proYidiDg Cor the protection of
scrW:esoa~ over a CIbJe sysfan ill § .553. lIle Cable
Aa millie~ UDe8limeats to § 60S of the
CoauDuaic&tioIl Ad.. 1be eocisIias § 60S was relai:aed
witlloul ahz:mioa u § 6OS(a), and four new~.
dcsipallcd u~ (bHo). wer. addocl. Tho DCW

pro\'isiou wve DliDDded to address -me growiDg
praclice of indi\IiduaJ' IIkiag doWli satd1i~ ddiveml
progrIIIlJIliII for plMtl:, home viewiuB by tneaIlS or
privately oMld bKkyud eanIl swioas." 130 Cq.
R.ec:. S. 14, 216 (Octobc:r ) I. 1914) (statcaIcDt of Sea.

Pad.:wood). re:priIl1l:d ia 1984 U.S.CAN.N. at 4745.

FN3. C<latrary to PoU's position, Poll stipulared thar the
-FCC promuIprat regulaticns rcprding the
m&mifacture, disrilutiaa ad \I'SC of QClDva1I:I~e.rs
(which)~ III'J perIOD mll:lllfld&lfiDs, di51ribu1iDg
or l'DarkctiDs _wrtt:r~ocodon for Il cable~ D
die U1Iited StIleS 11) have prior FCC IIIthorizatiOll lIDCf
lIppI'Ow- lIDd tbII-~ of lbe dcCCDdaDts have IflPlial
£or or r'IlClUved FCC~ 10 rnafter. sell or

PageS

lMJ\Ufactu~conw:rter-decoden." Joint Pft>.Trial Order,

August 18, 1995.

FN4. PoU admita u II\lICh D ita brief: "Dd'caduts
th~"csIIIOdificd tbe e~-dclCodcl'S..dl they
solcIlD I'ClDOVC ac addn:csabiIity fcalllR ad to ldiwu:
all cbIaDelI whidl the~ could be purcbuiIla
60m 1he ClIobIe COIIIplDy. In order to Pf'C*lC! tllQl

produca from baag dim_geeS by 'boUdS: De£cadIntJ
iDcluded Il 'buIld-pftIot feGa~ ia their caI~
dGCOdcr.;;." (AppdlaDl', Opcuing Brief at 7) (c:itaticm
omitted).

FNS. Alvin PoD Izimsdf admitted that pun:Jwcrt would
be able to I'lIOIliw unlimited pay-por-vie:w propanuaiag
wilhout a cable opnIDI'l aJnhorizatic:ln or b1awtedBe:
Q: Now. the de'iIiea 1hat)'UU oaer dex1'llllbJc pay per

view aD a c.cmtIDl !luis, eom:ct? A: Ycs.
Q: And IR not addressable. '0 that a cable opualOr
CIIIDOt detennino whether or DOt pay ~r view is bedJg
~QCi; i' that eorrcc;t1
A: Yes.
Q: Aod as a~ the cabl~ company can't bill
your customer. if pay per view is being viewod; is th&t
com:d7
A; If they v.we walChiog with their OMi box; tad thm,
WltcbiDg tbe same movie usiag my box in aother room,
they certliAly can.
Q; Well. wouldn't it be &lr to say that if your ew:tomer
lUlU ClD pey pa' view usiIls your box. theD the cablo
operator has no _y or bow;"g and no Wly or bi1IiDg
!hat viewiDg is that cor'I'ClCt?

A: That's COl'TIICt.

(Testimony orAlvin Poll. Aupm2. 1995).

FN6. See I1so Time WI1T1Il:f Clhle of New York Y.

Cable Box Wholc:Ylcn. Inc.. 920 F.Supp. 1048. 10S3
(D.Arit..1996); TilDC Wamcr Ca.bl~ ofNcw York City
v. Frecdoal E1oc:u'oaics, 197 F.Supp. 1454. 1459
(S.D.FIa.I99S): Oceuie c.blevi_ Inc:.. v. M.D.
EJeetroaics, 771 F.Supp. 1019, 1025 (D.Neb.l99I).

FN7. SeetiaD SS3(c:)(3XAXii) reads: (ii) the party
eagrieWl:Cl may I'I:CO~ Ia award of statutory clamaga
for all YiolUions iDvolvul in the ICtioD., iD. • SIUII or DOt
lea thaD $250.00 or !DON thea $10,000.00 u the court
caasida's jasl.

FNa. At on! 1II'8IImcat. Coa1iDcDtIll I.SSC'I1cd that Sykes
did not consider th~ 1992 ameDdmatU and. rhus., it is not
011 poirIt. Wo disagRC. Although the SDDClIld Circuit
did not ditQlss lhc UDCIDdments as such. W~ agtI: that
the II:maJdments became dfecQY8 Ooccmber ~. 1992.
that Sykes wu lIIIbmiued April 22. 1993. aDd that w
court aced to thc: 1993 vmiau ill ill opiDioD.

END OF DOCUMENT
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The United States government has declared that its citizens may legally own there own
cable television converters and descramblers.

Take advantage of this new legislation with your own descrambler, or compete for your
cable companies' profits and become a dealer.

Cable TV boxes are a
fundwnenmlpartoftesting
your cable equipment and
descrambling all premium
channels.
We carry a large selection of
cable boxes that will work
with most systems.

Test Chips
Test chips are small circuit
boards that plug into your
existing cable box and allow
you to VIEW ALL
CHANNELS.
These board can be insmlled in
minutes with no technical
knowledge.

Wanted
We offer quantity discounts to
our distributors.
For pricing information call us
at

1 (800) 221-8419
or conmct us via E-MA.U...

••1OU • 2 .
E-Mail Us

We offer technical support for
our customers through e-mail
or by calling our 800 number.
Our highly trained staff is
capable of answering most
technical questions.
Business hours are:
Monday to Friday
9 - 5pm. EST
Closed Sat./Sun.

You must read this before
purchasing any cable
equipment for your personal
use.
The law prohibits the reception
of and viewing of premium
channels without proper
payment for all services
received.
The purchaser must comply
with all local, smte, and
federal laws regarding
ownership of cable TV
equipment.

Copyright© 1997 Descramblers Inc.

-~~iaimer
_ saw tet

General
Infonnation

All products advertised here
are always available in stock.
We will work with you to
determine what brand of cable
box or snap-in board is
compatible with the cable
company in your area. Please
send us the name of your
cable company with your
order so we can make sure that
your are getting the proper
equipment.

1/15198 10:43 AM
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3T is marked by its yearly introduction of new and im
Lumph is the Stargate Navigator II and the Stargate N

Stargate Navigator II/Stargate Navigator

fi250/125 Channel Capacity
fiSingle/Dual 800 MHz Tuners
ffUnique Favorite Channel Theme System
fiMost Advanced, User Friendly Parental Control available today 1
fiTechnologically Superior On-Screen Display
fiCustomize your channel line-up with 87 preloaded and eight programmable c
fiRestores Picture-in-Picture feature
fiModular Flexibility allows you to switch security technology with ease
nSix Hour Sleep Timer
ftAccommodates A/B cable systems without need for A/B switch
aRCA Audio/Video ports allow integration with security system or existing

equipment
nElectronic Program Guide available
ftCustom Remote Control

But before the NAVIGATORS arrived on the scene, there were other exciting m
EVERQUEST's product history.
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Stargate Infinity 3000

The Stargate Infinity 3000 broke all the rules. It was the first with an Up
Parental Control, and DYnamic Memory.

fi125 Channel Capacity
fi800 MHz Tuner
fiFlexible Security Module allows access to all authorized premiums
fiParental Control
DDYnamic Memory
n~ast Channel Recall
nUnlimited Favorite Channel Memory
OModular Flexibility allows you to switch security technology with ease
nSleep Timer
n3/4 Switchable
ORCA Audio/Video ports
nPowerful Infrared Remote
ftHRC/STD/IRC Switchable

Stargate Elite Plus
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The Stargate Elite Plus introduced Volume Control to the already popular St
features.

fiVolume control/mute
fi83 Channel Capacity
nParental Control
iiDynamic Memory
nLast Channel Recall
fiUnlimited Favorite Channel Memory
fiSleep Timer
fiSTD/HRC Switchable
nChannel 3/4
ORCA Audio/Video ports
iiDecoder Loops
fiAutomatic Fine Tuning w/manual override
fiPowerful Slimline Remote

~------------------------

Stargate Elite

fi83 Channel Capacity
fiParental Control
iiDYnamic Memory
nLast Channel Recall
fiUnlimited Favorite Channel Memory
nSleep Timer
fiSTD/HRC Switchable
ORCA Audio/Video ports
fiPowerful Slimline Remote
fiAutomatic Fine Tuning w/manual override
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TEL: {402}734-3641 * FAX: (402)734-3963
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Are you an individual or a COlnpany'! IMy answe~is :·8

tBI If a cOnlpall)', what kinci'? !Myans'A':r is.,. ,. B
I
I

I
I
hi.... . .' ...
it ! \ 1'1 1 1., P t'.ne" h"t·,'
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j<=1 Ho\v did you hear about us'! i My answer

'Tell us about us

is:, El
13
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j.\ j \\ hich product or products interest you the tHUSr'?

IMy answer is : .E1
r 8
i
I

I
~ .' - .~
j t n1on~ than one. Lvoe h~rc .

• 1

IB) \Vhich feature or features interest you the rnosf?
IMyans~er .is. .. 8

I
6. .-" -....
1f nlorc [han nne. type hen?

Tell us about our vVebsite

IA I 'Vas it easy to find the infonnation you ''''ere looking for'!
IMy answer. is .. .S

lBl Did you tind the "ire informative :lnd usefui'~ 1My answer is. ·8

i('J Did you enjoy this website? IMy answer is ... a
IDI \Vhy or )vhy not?

I
b::.

Special Comments or <2uestions?

Here at Everquest, 'we bciie\'e in providing you 'with the inost
innovative and relinble cahle equipment line for your specific
needs. if you have any questions or COlnlllents "which ~nay prove
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j~,;eiUI1n obtaining this goal. or vvhich Dlay heip us better serve
" OU. Diease subnlit theln. \Ve ,viII do our best to acronlu\odate
'our needs.
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The Ultimate Interactive

Entertainment Center!
• 250 Channel Capacity
• Dual 800 Mhz Tuners
• Dual Security Modules allow recording of one premium \vhile

simultaneously watching another premium channel
• Unique Favorite Channel Theme System
• Most Advanced, User Friendly Parental Control available today!
• Technologically Superior On-Screen Display
• Customize your channel line-up with 87 (per tuner) preloaded

and eight programmable channel labels
• Restores Picture-in-Picture feature
• Modular Flexibility allows you to switch security technology

with ease
• Six Hour Sleep Timer
• Accommodates AlB cable systems without need for AlB switch
• RCA Audio/Video ports allow integration with security system

or existing home theater equipment
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