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REPLY COMMENTS OF THE
AMERICAN PUBLIC POWER ASSOCIATION

The American Public Power Association (APPA) applauds the Commission and the Joint

Board for their herculean efforts in crafting a workable universal service program in the face of an

imperfect statute and sharply competing interests. APPA generally supports the rules, orders and

interpretations that the Commission has issued to implement the program. With these comments,

APPA offers additional support for UTC's request in its opening comments that the Commission

make explicit that leasing "dark fiber" is not covered by the definitions of"telecommunications" or

"telecommunications service" in the Telecommunications Act of 1996.

Interest of APPA

APPAis the national setvice organization for approximately 2000 consumer-owned, not-for-

profit electric utilities located throughout the Nation, in all states except Hawaii. About 35 million

Americans receive electricity from the more than 2,000 public power systems operated by

municipalities, counties, states and public utility districts.

For more than a century, public power utilities have played a vital role in providing essential

electric service and competition in their communities. As a result, communities that have public

power utilities have generally obtained lower prices and higher quality of electric service than other



communities. Public power utilities are now well-situated to play a similar role in the field of

telecommunications.

In recent years, many public power utilities have upgraded their telecommunications

infrastructure to support their core business of providing electric service. Hundreds more will do so

in the next few years. That is so because electric utilities need sophisticated telecommunications

facilities to meet ever-increasing demands for efficient and reliable electric service, especially in an

environment ofdecontrol and restructuring.

The telecommunications facilities to which electric utilities have upgraded, or will upgrade,

can readily support the provision of video, voice, data and other advanced telecommunications

services, either by the electric utilities themselves or by other providers of such services. Public

power utilities can therefore help accelerate the pace of deployment of our national information

infrastructure, facilitate local competition, advance universal service, and minimize wasteful, costly

and duplicative burdens on streets, poles, ducts, conduits and rights ofway.

To ensure that its members would have a full and fair opportunity to provide or facilitate the

provision oftelecommunications services and promote universal service in their communities, APPA

participated actively in the congressional debates that led to the Telecommunications Act and has also

participated actively in the proceedings, including this docket, through which Commission has

implemented the Act.

Discussion

As indicated, APPA supports UTe's request that the Commission make clear that leasing dark

fiber does not come within the definitions of "telecommunications" or "telecommunications service"

in Telecommunications Act. A key component of these definitions is the "transmission" of
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information. Since the term "dark fiber," by definition, excludes the electronics necessary for the

transmission ofinformation, leasing dark fiber cannot meet the definitions of"telecommunications"

or "telecommunications service." The regulatory threshold is crossed only when a person adds and

uses the electronics necessary to "light up" the fiber. That person is the one who derives income from

providing "telecommunications" or "telecommunications service" and should appropriately bear any

pertinent universal service obligations.

As UTC noted in its opening comments, the Commission recently determined in its Fourth

Order on Reconsideration in this docket that leasing bare satellite transponder capacity is not a

"telecommunications service" because it does not involve the "transmission" of information. The

Commission should apply the same rationale to leasing dark fiber. APPA would add that this result

would be fully supported, and arguably even compelled, by the legislative history of the term

"telecommunications service."

In the 103rd Congress, APPA and UTC advised Congress that many public power utilities

would make "dark fiber" available to potential providers of telecommunications service if doing so

would not subject them to the burdens applicable to providers of such services. In its report

accompanying S.1822, Congress not only observed that "some State or local governments own and

operate municipal energy utilities with excess fiber optic capacity that they make available to

telecommunications carriers," but it also expressly confirmed its understanding and intent that "the

offering by an electric utility of bulk fiber optic capacity (i.e., "dark fiber") does not fall within the

definition oftelecommunications service." S. Rep. No. 103-367, 103d Cong., 2d Sess. 54-56 (1994),

Attachment A hereto. The report also illustrated the application of these principles as follows:
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For instance, an electric utility that is engaged solely in the wholesale provision of
bulk transmission capacity to carriers is not a telecommunications carrier. A carrier
that purchases or leases the bulk capacity, however, is a telecommunications carrier
to the extent it uses that capacity, or any other capacity, to provide
telecommunications services.

Id. at 55. Congress's understanding and intent carried over into the definition of"telecommunications

service" in the Telecommunications Act of1996, which the 104th Congress enacted without material

change from the version that the 103rd Congress had considered.

An explicit statement that leasing dark fiber does not meet the definitions of

"telecommunications" or "telecommunications service" would be helpful because some of the

Commission's orders and forms have suggested that leasing "excess capacity on private networks"

may be a "telecommunications service." The Commission should make clear that the term "excess

capacity" in this context refers only to leasing "bandwidth," which includes transmission of

information, and not to leasing dark fiber.

es Baller
Lana Meller
The Baller Law Group
1820 Jefferson Place, N.W.
Suite 200
Washington, D.C. 20036
(202) 833-5300
(202) 833-1180 (FAX)
JimB@Baller.com (INTERNET)

Attorneys for the
American Public Power Association

February 6, 1998
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Attachment A

Calendar No. 610

<

103D CONGRESS }
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New subsection (hh) defines a "local exchange carrier" to mean
U plUviller of telephone exchange service that the FCC tletennines
Iaa" murket power. Such ternl does not include providers of com
IIlNLlal mobile services except to the edent that llUCh a service is
u replacement for a substantial portion of wireline telephone ex
chaHt:e service within a State. The statement regarding providers
of commercial mobile service is intended to be consistent with lan
guuge in section 332 of the 1934 Act. The definition of local ex
change carrier is intended to cover a provider of telephone service
thai the FCC detennines has market power with respect to local ex
ch(lllge service.

The definition of "tclecommul'ications" in new subsection (ii) is
explIH,led fmm the version is S. 1822 as introduced to cover all
fMIIIS of information sent by means of electromagnetic trans
lIlis:lion, without regard for the facilities used to provide such serv
ice Tlais definition excludes interactive games or shopping services
,md olher BerviceB involving interaction with stored infonnation
that qualify as infonnation services. TIle underlying transport and
tlwitching capabilities on which these interactive BerviceB are
ba:;etJ, however, are "telecommunications Bervices."

The phrase ''between or among points specified by the user" is
not inlended to limit the definition of "telecommunications" to
transmission between or among specific fixed points in a carrier's
lIel work predetermined or preselected by a user. 'fhe definition cov
en~ transmission and transport in a carrier's network involving
origination and termination points. The definition is intended to ill
dude network 6ervices employing "virtual" numbers used in 900,
HOO, 7110, unll 500 services, for example, and may involve changes
in t l~rlllination .. Tlae illtention of the phrasc ill to distinguish be
tweell traditional point-to-point common carrier services and broad
cast tlervices.

The definition of "telecommunication service" in new subsection
(iiI was broadened from the version in S. 1822 as introduced to en
sure that all entities providing service equivalent to the telephone
exdlllllge services provided by the existing telephone companies are
brought under title II of the 1934 Act. This expanded definition en
sure>! that these competitors will make contributions to universal
service. This definition is intended to include commercial mobile
services, competitive access services, and alternative local tele
cOllllllunications services to the extent that they are offered to the
public or to such classes of users as to be effectively available to
t he public. The Committee does not intend any distinelion between
t he term "general public" and "public."

The term "telecommunications service" does not include infonna
tion services, cahle services, or "wireless" cuble services_ While the
hne of dilitinctioll between telecommunications llervices and infilr
lIlatiulI services call1lot be drawn with scientific certainty, experi
ence has demolllitratell the need to draw such a distinction to en
able the FCC to tailor its regulations appropriately.

The term "telecommunications service" is not intended to include
I he ulTering of telecommunications facilities for lease or resale by
01 hers for the provision of telecommunications services. For in
stance, the olTerlng by an electric utility of bulk fiber optic capacity
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(ie., "durk fiber") does not fall within the definitioll of tele
cumllHlIlieutiull~ Ilervice.

New 11II1lHI~dion (kk) provides a definition of "telel:mnllllllliculions
carrier" atl IUly 11rovider of tclecommunications IlCrviclls, except ftlr
hotels, motel~, IlIllpitals, and other alUlregatorli of telecomllluni
cationll serviccB_ It'or instance, an electric utility that ill engaged
Ilolely in the wholesale provision of bulk transmission capacity to
carriers is not a telecommunications carrier. A carrier that pur
chaBes or leases the bulk capacity, however, is a telecommuni
cations carrier to the eKtent it uses that capacity, or any other ca
pacity, to provide telecommunications services. Similarly, a pro
vider of information services or cable services is not a telecommuni
cutions currier to the extent it provides such serviccs. If an electric
utility, a cuille company, or an information serviceli compuny aldo
provides telecommunications services, however, it will be consid
ered a telecommunications carrier for those services.

')'hc definition of "number portability" is clarified from the ver
sion in S. IB22 as introduced to make clear that number portability
does not allow consumers to travel across the country or across the
street and retain their eKistina; telephone number. Number port
ability allows consumera to retain their existing telephone numbers
when switching from one telecommunications carrier to another at
the Ilame location_

New subsection (mm) defines "infonnation service" as the FCC
has defined it. The definition is intended to provide the FCC with
sufficient l1exibility to amend its notion of what is and what is not
an infonnation Bervice over time as technologies develop.

New suhtleclion (nn) adds a definition of ".-urul telephone com-

Ilony" thut includell companies that either serve a rurul area or
luve fewer than 100,000 acccss lines within aStute.

New lluhsection (00) adds a definition of "llelvice area." "Service
area" meanll a geographic area established by the FCC lind the
States for the purpo~e of detennining universal service oblit:ations
and llUpport mechanisms. The FCC and the States shall dehne the
boundunes of each "service area" for both urban and rural areas,
consilltent with the guidelines, if any, set forth in the statutory lan
guage.

Sec. 302-Regulatory reform
Seelion 302 of S. 1822 as reported establishes the principles for

permitting competition for local telephone service. Il adds a new
section 2:UI to the 1934 Act entitled "Telecommunications Competi
tion."

New section 230(a)( 1) preempts State and local statutes and reg
ulations, and other State and local le~al requirements, that may
prohibit or have the effect of prohibiting interatate or intrastate
coml)etition for telecommunications services. The preemption ill ef
fective I YCllr IIftl~r enactment (except for rural IIIl1rket:l descdllcJ
in llubtlectiull (kl IIf new lleelion 230)_

Parall"raph (2) uf new seelion 230(a) prevents any local govern
ment from dilltinb'Uillhin,: among local exchange carriera and other
telecommunieations carriers in imposing any franchitle or other fee.
The creation of a level playing field for the deployment of competi
tive telecommunications networks and services is of overriding nu-
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tional concern. Currently, one barrier to the deployment Qf competi
tive Jletworkll has lJeen the Une(lu·al treatment lJy certain· local gov
ernments of incumlJent network rroviders and new entrants in the
assessment and collection of loea franchise fees in connection with
the use of public rights-of-way. Some cities have imposed fees on
competitors and not telel)hone companies; otherll have iJnP'?sed fees
0/1 telephone companies lJut not competitors. This provision does
nut liulil the authority of loeal governments to imfose franchise or
III her fees on teiecommunicatiolls carriers; it simp y states that all
providers of telecommunications service mUlit be subject to the
sallie franchise fee requirements as traditional local exchange car
I i,'r~l, 1II111 vice vr~rsa.

I'aral;mph 1~1 altlll stutes that States or Illcal governments may
make Iheir own telecommunications facilities availalJle til certuin
,alllers and Jlut olhers 80 long as making lIuch facilities availahle
is nol a lelecommuJlications service. This provision essentially al
l'IW" a Slate or local gllvernment 10 discriminale not in the regula
liOI\~1 il imposes, hut in its IIlTering of State-owned or locul-owned
lelecllmmunications carriers. 1"or inlltance, some State or local gov
ernments own and operate municipal energy utilities with excess
faber IIptic capacity Ihat they make available to telecommunications
carriers Such municipal utility may not have sufficient capacity to
IIlak., it availahle to all carriers in the market. This provision c1ari
lies tlwt Siale or local governments may sell or lease capacity on
tllese facililies to some entities and not others without violating the
prin.:iple of nondiscrimination, Since the offering of telecommuni
.al iOIl~, capacily alone ill not a "Iclecommunicatillns tlervices," the
1l11llltisnimillalillll pmvisionll of thill lIedioll wuul.1 1I0l, in any calle,
,lpply 10 the uni~"'1l1: Ill' such capacily.

Thl~ FCC sh.lIl, ullder paragraph (4) of new section 230(a), pre
'~lIlpl any Siale or Illcal government provision thut violates section
'2:\ll(a). This parH~raph docs not cast uny presumptilln us to the 11'
galily of allY Sl,lle or local provision, A Slate or local government
regulalion or provision can only lie preempled if the FCC deter
Illille~, aller notice alld lin oPPoriunitr fllr puhlic cummellt, that
Silch sial ute, rel;.&Ialion, or other lega rClluiremenl violatell or is
IIlt'Ullsislcnt wll I sedion 230(0). 'fhe pllhlic comment period will
"lIow all parties, inchilling eompetilllrs and Government ufficials, to

1
1It!SCnl their positions to the FCC for cunsideration. The FCC mUl;t
lase any deci:;ion untler Ihill paragraph on Ihe record before it.

Snbscdion (h) of new section 230 recugnizes, consilltent with the
provlsiollS of suhseclilln (a), thal Stales may impolle, on a competi
lively neulral basis and cunsisl~nt with the univerllal service direc
tives of new s,~dilln ~1I1A of Ihe 1934 Act, l'e'luiremellts necessary
10 p...·~;('rve and advance universal service, prolect the puhlic safety
;uld ",.'Ifare, ellsure Ihe clllliinucri Illwlily III' leleellmmunicatiolls
:,I'IVII"S, alld safl'/~ua...1 Ihe righlll of Clln!H1mer!l. Fllr inulance,
SI al,'s, anti local aul horit iI'S 10 the ex lent Ihey are lIuthorized hy
Silch Slale, clllltinue III have Ihe authllrily tu impose cllmpetilively
111'111 .. ,,1 univenwl service charges on all leleclllllmullications car
III:rs, t,} govern Ihe usc IIf righls-of-way, or 10 rer\uire telecommuni
,·"IIOIIS carriers 10 .·egister with Slale or luca hUliiness offices.
SI alt~s lTlay not exercise this authorily in a way that has the effect
"f illiposing entry harriers or other prohibilions preempted lJy new
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section 2:iO(a). Subsection (b) is not intended to confer any addi
tionJiI authority to impose universal service requirements; all such
authority is contained in neW section 201A.

Suhsection (c) of new section 230 sets forth the basic obligations
of all telecommunications carriers to open and unbundle their net
works in order to pernlit competition to develop. All telecommuni
cutions carriers shall be deemed common carriers, which lIIukes
them subject to Title II of the 1934 Act.

1'he intention of the Committee ia that, in general, and except for
mral markets, competition should be allowed to develop for local
telecommllniclltions services ualng certain of the fucilitiell and serv
icell of cxitll ing and competitive carrierJl. It is unreulilltic at thiJl
point to ellped that competitors will be able to build their own
Blund·alone networks completely separste from the fucilities of the
ellisling locul lelephone companies. If access to a carrier'JI existing
network and services is not made available to potential competi
tors, infonnution providerll, and providers of equipment, competi
tion for loeul telecommunicationa service will be unlikely to become
a reality for the vast majority of consumeI'll. '111e Committee ex
pects that competition will provide consumers substantial benefits
III terms of technologicsl innovation and lower prices,

This suhseclion, however, allows the .'CC significant flexibility in
the enforcement of theae requirements. First of all, the FCC may
forbear from applying most of these provisions to rarticular car
riers or classes of carriers, or services or classes 0 services, if it
determines that the carrier or service meets the criteria set forth
under suhsectiun (g) of new section 230. Second, carriers must com
ply with Ihe ullbundling and other oLligationll of sllhlleetion (c) only
upon bona fide request." Third, the FCC'II regulations direct Ihe

carriers to comply ou "reasonable terms and conditions." The Com
mittee expects, for instance, that it ia only reasonuble for the car·
rierll who pruvide such interconnection to be compensated for their
costs of complying with these obligations by those who benefit from
them. )<'ollrth, the interconnection and unhundlini( requirementa
generally apply only where "technically and econollucally feasible,"
which was the standard suggested by Mr, Cullen, President of Bell
Atlantic, in hill testimony before the Committee on behalf of the
ImOS. Fifth, t1ulJaection (1) of new 8ectlon 230 requires the .'CC to
modify these ohligalioDs for rural telephone companies and allows
the Fce to wlJive or modify these obllgstions for any carrier with
less than 2 percent of the Nation's access lines. Finally, subsection
(k) recognizes that States may adopt mles to protect agaiust com
petition in ee.-Iain mral markets.

Thus, Ihe legililation provides the FCC with flexibility to tailor
its regulationtl to implement these obligationll to the needll BDd re
1l0Ul'Celi of Ihe Cllitlling carrier and the ~tential competitou The
Cllmmillee cxpeds, however, that the FCC will develop rcgulatiollll
10 implement Ihe re1luirements of subsection (c)( I) that will ullow
cumpelition 10 have Ihe opportunity to develop in most murketa
lIrollnd Ihe country.

Subseelilln (c) of new section 230 requires all telecommunications
carriertl to provide inlerconnection to their networks uFn request.
Seelioll 332(c)( 1)(8) IIf the 1934 Act permits the FG(~ to order a
commllll carrier lo establish physical connections, upon requellt,
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S£C. 10.... lfNlV£Rs.AL S••VICIl PROTECTION AND ADVANCIlJIENT.
(a) lINH'l!.·RS....L SERVICE PRINCIPL£S.-The Joint Boord and the

Commission shall baBe policiell for the preservation and adl'allce'
ment of lUlil'erslJl service on the fo11ow;nll principles:

(1) Qllality senJice. are to be prOVIded at Jllst, reasonable, allll
affonlable rutes.

(2J AC('ess til advanced telecommunicationll and in{rJrmation
sal,il'c's 11/10111.1 be provided i,. u11 rell;onll of th.: Nation

(3) CIJIIIJUmerll i" rural and high cost areaIJ tilwultl halIC ac·
cess to telecommunication. and informatioll tien1icftlj, including
jllterexc/cange lIervice., rea.onably comparable to those iervices
provided ill urban area•.

(4) Consumers in rural and high cost areas ihould have ac,
cess to telecommunication. and information Berc,ices at rates
that are reasonably comparable to ,.ates charged for .imilar
serviccs ill urban areas.

ity, reliability, or cOnllCn;ence when Bwitc1ling from one tele·
communications carrier to another.

(mm) "Information urv;ce" mean. the offering of serlJices which
employ computer proceIBinll application. that act on the format,
content, code, protocol, or Blmilar aBpect. of the subscriber's trailS
milled information, provide the .ubscriber additional, different, or
restructured information, or involve .ubscriber interaction with
stored information..

(nn) "Rural telephone company" mean. a telecommunications car
rier operating entIty to the extent that .uch entity provides telephone
exchange serl,ice, including acce.. service .ubject to part 69 of :he
ClJlllm;ssilltl'lI rules (47 C.F.R. 69.1 et seq.), to-

(1J lilly service area that doe. not ".elude either-
(A) allY illcorporated place of 10,000 inhabitants or more,

or any part thereof. balled on the mOllt recent pOlmlatilln
IitlltisticlI of the Bureau of the Ce".us; or

(m any territory, incorporated or unincorporated, in
cluded in an urbanized area, a. defined by the Bureau of
the Cenllull a. ofAugullt 10, 1993; or

(2J fewer than 100,000 acceu line. within a State.
(00) "Service Area" mea,.. a geographic area e.tabliBhed by the

Commission and the Statell for the purpo6e of determining unillersal
Bervice obligationB and .upport mechanillm•. In establiBhing a Berv·
ice area, the Commiuion and the Statn shall at a minimum con·
sider-

(1) the principle. and requirement. of section 201A;
(2) the nature of Federal and State Ullil/ersal service tmpport

mechanisms;
(.1) the historic area of urvice by a coml'lIfly and the ecomml

iCIi IIf such company's operations; and
(4) the intereBt ofconsumers and competition in sm.h area.

In the calie of an area served by a rural telephone company, "sen,ice
area" 6hall mean such company's "Btudy area" unleu alld until the
Commission and the State" oller tllJcinll into account recommenda·
tions of a Pederal-State Joint Board in,tituted Wider Bection 41O(cJ,
estllblish IJ different definition of Bervice area for such company.

IlErlNlTlONS

SEC. 3. For the purposes of this Act, unless the context otherwise
requires--

(a) ''Wire communication" or "communication by wire" means the
transmission of writing, signs, signals, pictures, and sounds of all
kllllJS by aid of wire, cable, or other ike connection between the
poinls of origin and reception of such transmission, including all in
BI mmentalilies, facilities, apparatus, and services (among other
Ihings, the receipt, forwarding, and delivery of communications) in
cidental 10 such transmission.

(h) "Radio communication" or "communication by radio" means
the transmillsion hy rudio of wiring, signll, signals, pictures, and
slIunds of all kinds, including all instmmentalities, facilities, appa
rulus, and services (among other things, the receipt, forwarding,
alld Ilelivery of communications) incidtmtal to such transmillsion.

• • • • • • •
(ee) "Constmdion permit" or "permit for constmction" means

Ihal instmment of authorization required by this Act or the rules
lind regulalions of the Commission made pursuant to this Act for
Ihe construction of a station, or the installation of apparatus, for
Ihe IransmiBsion of energy, or communications, or signals by radio,
by whatever name the instrument may be deBignated by the Com
lIlisllion.

(If) "Great Lakes Agreement" means the Agreement for the Pro
mot ion of Safety on the Great Lakes by Means of Radio in force
alld Ihe reb'ulations referred 10 therein.

(t:1;1 (llepealed I
(hh) "[.oca/eXL'hange carrier" means a provider of telephone e~

charlge service that the Commission determines has market power.
SlIch term does not include a person engaged in the provision of a
commercial mobile sen,ice under section 332(c), except to the e~tent

thllt the Commission finds that such serlJice as provided by such
pcrson in a State is a replacement for a substantial portion of the
1I'lreline telephone exchange service within such State.

(II) 'Telecommunications" means the transmission, between or
al/llmg points specified by the user, of information of the user's
chuosing, ineluding I'oice, data, image, graphics, or video, without
clHlllge in the form or contellt of the information, as sent and reo
ct'il'cd, by mealls of electromagnetic transmission, with or without
l'l'llt'fit ofany closed transmission medium.

U;J 'Telecommunications service" mea'is the direct offering of tele·
L'I"I/I/IIU1icatioIlS for profit to the general pllblic or to such classes
of IIsers as to be effcctively available to the general public regardless
01 the {ru:ilitil's IIsl'd to transmit such tde,·ommlm;,'atioll. Bere,il'c's.
Such tcrm d....s ,wt ltIdmle informutilltl lien'il'cli or I:uble sere';I-'cs as
" ..(at/cd under section 602.

IHJ "1'elel'Ofllnllmicat;ons carrier" means any provider of tele
communications services, except that such term does not include ho
tds, .motels, hospitals. and other aggregators of telecommunications
sen',ces.

1111 "Telecommunications number portability" means the ability of
users of telecommunications services to retain, at the same location,
nisting telecommunications numbers without impairmellt of qual-

• • • • • • •


