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UBWC also noted that the Minnegota Commission has rejected the pick and choose
‘rule in: bhe Conaolidated Arbitration Proceeding, Docket Nos. P-421/M-S6-729,
855, 909.. '

,3, Tne Department

Tha Departmﬁnt andlyaed the Federal Act, FCC Rules and Crders, and the ‘
' Commission's earliex decision in the Consolidatid Arbitration Proceeding. The

Department noted that the FCU's rules which would have permitted AWS to “pick

“and choose" terma fxom cher agreemente, has been stayed in Federal Court. The y
Department ‘further noted that in its earlier ORDER RESOLVING ISSUES AFTER ‘
" RECONSIDERATION AND APPROVING CONTRACT in Docket Nos. P-421/M-96-729, 855, 909,
the Commigsion directed that the following language be added to the Agreement :

" The Pa:ties'agree'thar the provisions of Section 252(i) of the Act shall
[*39] apply,,lncludlng final -state and federal interpretive regulatiomns in
etfect from tmme to tlme

:'The Department recommended that thle language also be required in the agreement
.between AWb and Uswc bacause ot the unsettled nature of the law.

4 ~The:ALJ'

Accordlng to the: ALJ, the applicable law is Section 252(i) of the Act which
prov1des k o

N local exchange carrler ‘shall make available any interxconnection, service, or
:network element prov1ded undez an aqreement approved under this section to which

‘it is . a parry to any othe: tequeetlng telecommunications carrier upon the same _
terms and. condltione as those provided in the agreement. ;

The ALY noted that in 47 C. F.R. § 51.809, the FCC lnterpreted Section 252(1) to
requ1re local exchange carrlers to make available

any indxvzdual 1nterconnectlong, service or network element arrangement
contdlned in. any agreament to which it is a party that is approved by a State
Comm;sazon pursvant to sertlon.zsz of the Act, upon the same vates, terma and
_conditions as those prov1ded in the agreement.

chever, the-ALJ also noted that on October 15, 1996{ the Eighth Circuit Court
ol Appeals stayed 47 C.F.R. § 51.809, the so-called "pick [*40] and choose"
rule at issue. Accordingly, the ALJ recommended that the parties include in

their agreement a. recognition that the law on this issue is ungettled, as was

ordered in the Commission's Maych 17, 1997 Order after reconsideration in the
Consolidated Arxbitration Proceeding.

5. Ccommigsion Action

Fbr‘;ha reasons ar;iculatéd above by the Department and the ALJ, the Commisegion
finds it appropriate to disect Lhe parties to include in their agreement
language adopted by the Commission in the conaolidared arhitrazion that

recognizes the unsettled state of the law on the application of section 252(i) .
n3 The specific language is:
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The parties agrée that the provisions of section 252(i) of the Act shall apply,
including tlnal states and fedeval interpretive regulations in effect from time. .
to’ tlme. : ‘

- - - Shim e s e e R ~ -~ ~Footnotes- - - - = = « - - - - - - - - - - -

. n3 In'hakingséhelf récommehdations both the Department and the ALJ noted
~that’ the EighL Circuit Court of Appeals had stayed 47 C,F.R. § 51.809, the
so-called’ “pick and choose“ rula The fact that subsequently the Eighth Circuit
Court of Appea] has issued a final order striking down the "pick and choose* |
rule/(Julyvle, 1997) strengthan; their rccommendations and the further
demonstrates the reasonableness of the Commission's decision on this isgue.

- e e L 7.~7¥End Footnoteg- ~ - - - - - - - = « - « - - - -
" [*41] '

K;.Pdints of Interccnnection[‘

The partzes could noc agree on whlch of them should determlne the p01nts of

'lnnterconnectlon

1. AW&::

Aws argued that it is entltled to interconnection at whatever point it believes
is technlcally feasible: subject to the same Leauuuable space and equipment
llmltatlons that. are lmposed on. 6ther LECS and incumbent LECs. AWS also
claimed that it ent:tled to physxcal ‘collocation for remote Jw1tch1ng unite
(RSUs) and digxtal ‘loop carrieérs (DLCs) or virtual collocation. AWS cited
Federal Act Sections 251lec)(2) - and (6), FCC Rule 51.305, and FCC Order,
Paragraphs 212 and 573 in support of its p051tlon°.

ARS also argued that USWC is not entltled to select points of interconnection.
AWS atated that the burden was oty USWC to demonstrate with clear and convincing
evidence tnat a requested point of interconnection is not technically feasible
cand - alleged that USWC has not: demonatrated any infeasgible interconmection iu
this proceedlng

2. Uswc

. USWC stated that it would offef'the cholce of virtual collocacion,'physical
collobation,_or mid- gpan meet arrangements as the points of interconnection i€
they are technically ‘feasible. Additional points of interconnection [*42])
mugt be réquested via the bona fide request process:

3. The Department

The Department supported AWS' right to determine where to interconnect subject

to interconnection points being technlcally feasible for USWC. The Department
cited the COMmlaslon 8 decision in its ORDER RESOLVING ARBITRATION ISSUES issued
D?cember_z 1996 . in the Congolidated Arbitration Case. In that Order, the
Deparxtment:. -noted, the Commigsgion required USWC to allow interconnection at any
technlcally feasible p01nt on its network requested by the CLEC. :
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4I. Th'e.»AI.';J" '

The ALJ agreed with the Depaztment that the Commxsalon/ should adopt language
almlla¥_§0 what it adopted -in the Consolldated Arbitration Order, ‘providing that
AWS should be entltled to: Lnterconnecr it network with USWC at any point that
is: technically feaslbla aubjecr to space and equipment limitations.

5. Commlsalon Actlon

The Federal Act and FCC ‘rules are clear. AWS has the right to interconnect and
USWC will be required to allow interconnection at any technlcally feasible point
-on tha network that Awg requests

,vL. Oneﬁmileinistance_Mid-Spantﬂéec Point
1. UsWC ”,‘ o ]‘- .

_ USWE proposed that a limic be placed on the length of facilities [*43] that :
.USWC must construct to - establlsh a ‘mid-span meet p01nt arrangement. USWC stated

‘‘that a reasonable standard would-be to limit USWC's construction obligation to

‘no mere than one mile of fac111c1es and no more than one-half the distance of
jcintly prov;ded facilities. USWC also recommended that direct trunks should be

- established when: traffic between: USWC and AWS exceeds 5§13 CCS, USWC explained

that the reason for this. recommendatzon is to ensure an efficient mix of direct
trunk cransport and tandemw swltching

2. AWS"

AWS objected to. USWC's propasal .atguing that the Federal Act and FCC Order
allow Aws to gelect any technlcally feasible method of 1nterconnect10n and
ac¢cess.to unbundled network  elements with no limitation on dlstance

vAws noted thac USWC's proposed ong mile limitationh for meet points i{s contrary
‘ta what USWC agreed to in ‘the conpolldated arbitration. proceeding and argued
that USWC should not be parmitted to discriminate againgt AWS in this proceeding

by arbirrarlly 1mpoa1nq =1 dzutanca limication which shitts the costs of
‘1nterconnecrxon to AWS. :

AWS. propoaad that the companles negnt1at& meet p01nta and each party should be
,responsxble for costs to construcL [*a4] facilities to the meet polnta

3. The.Department

‘The Deparrment c1ced the. chmlssxon s ORDER RESOLVING ARBITRATION ISSUES issued

Decembex 2, 1996 in which the Commxsﬂlon noted that USWC agreed to negotiate
mld span meet points of intexuunneﬂtion without any presaet distance limitation.
The Department rxecommended A s;milar determlnatlon in this proceeding that no
distance Jlmxt be met.

4. The ALJ.

The ALJ recommended the same treatment in this docket as the Commission adopted

in the Con901idated Arbitration Proceedlng, i.e. to not limit the distance for
meet points.
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5. Commlssxon Action

‘gThe Comm1ssion flnds that the Federal Act and FCC Order allow AWS to melect any
teohnlcally feasible method. ‘of imterconnection and access to unbundled network
elements ‘with no llmltatlon on’ distance Accordingly, the Commission will not
accept USWC 8. ployoaal and w111 adopc AWS' no limit. mmdgpan meet peoint
recommendatlon : :

M. collocation of AWS' RSUS ‘and DLCe.
1. AWS

AWS ‘sought - authorxty to collocace remote gwitching units (RSUs) and digital loop
carrier systems  (DLCs) at USWC premlaes AWS argued that USWC's oppositicn fo
collocaLlan of any equipment- ‘that, is not “transmigsion [*45] equipment™ is
_‘contrary to FCC and Minnegota Commizaian decisions. AWS acknowledged that the

- PCC stated that it would ‘not. 1mmed:ately require an ILEC to permit collocation
of letchlng equlpment quever, ‘AWS. stated that the FCC also left it to State
Commisgion's to determlne whether partlcular equipment ig used for
_1nterconnectlon ‘or Aaccess to. unbundled elements and noted that the Minnesota
Commicoion. determlned in the’ chsolxdated Arbitration Proceeding that
collocation. of RSUs and DLCs equlpmenb is zﬂqulred

1Furthermore, accoxdlng to AWS,; USWC witness Londgren agreed to allow collocation
of RSUs: and - DLCB consistent w;th the Commission's limitations determined in the
consolldated arb1trat1on proceedlng

2. USWC .

In ily Brlef [ USWC withdrew 1ts objectlon to collocating RSUs based on the
Commigsion's decision in the Consolldated Arbitration Proceeding. USWC
_acknowledged that the Comm15510n has adopted AWS' position on collocating in
other arbitratipn ploceednnge but: noted that those decisions have been appealed.

Pending: the results of the appeal USWC agreed to collocate RSUs in its end
otfices. o .

3. The DépartmEnt

The Department noted that the’ FederaJ Act and FCC Rules  [*46]  had been
lnLerpretad by the Lommlssxon in'its decision in the Comsolidated Arbitration
-Proceedlng The' Department stated that there was no reaeon to change or medify
the Commission's earliex decis;on to allow collocation of RSUs and DLCs.

4. The ALJ

The AlLJ stated that the Commissionm has explicitly ordered that U § WEST permit
RSUs and DLCs to be collocated.: Consolidated Arbitration Order at 16. The
Commlsslon found that collocated. equipment need not be excluslvely used for
intercomnection or access to unbundled network elements. Accoxrding to the ALJ,
AWS shauld he entltled to phygical collocation of equipment necessary for

1nterconnecclon or access to unbundled network elements, including RSUs and
DLCs.
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5. Cdﬁmissibn'Action

'.Conslstent wlth its reasonlng and action in the Consolidated Arbitration Oxder,
fthe -Commisgion: will allow the. collocatlon of RSUs and DLCs on USWC's premises.

Tt is understood that,,as stated in the Consolidated Arbitration Ordex, RSUsg are
.not to. be used to av01d toll aCCeEq charges by USWC

N; Dﬁﬁinition.of."Collocapad.gremioes"
,1L USKC

Uswc arguad that the defln;tlon of veollocated premises" should be restricted to
‘USNC‘S centl_al off'l ces [*47) | and tandems, in which event requests for
‘collotatlng on prem1€€S other than tandem and end office switching facilities
would not be automatlcalJy granted but would be based on a bona fide request
process. v .

2.‘Aws

‘AWS disagreed w1th UGWC ] proposed definition of "collocated premises." AWS
~ argued that the Federal Act, Section 251{(c) (6) obligates ILECs to provide
lnondxscrimluatory access to collocated ‘space at its "premlses " PHWS coritended
. that the FCC has determlned that premlses include a broad range of facililies
including centrdl offlces wire centers, tandem officea, structurea owned oxr
leased, ‘and ‘any other scructures ‘which house network facilities and public
rights- of -way, AWS asserted that USWC' 8 proposed restriction contradlcca the
“FCC'a determlnation that Lollocatlon cann only be limited 1f the ILEC
,idemonstrates that a partlcular locetion is technically infeasible. AWS noted
chat USHC has’ ot presented any evidence of Lnteaslblenesq of: 10Ldt10nﬁ at
which AWS seeks collocatlon.v

‘_AWS urged that - 1ts contracyg 1anguage should be adopted since (according to AWS})
it is cansistent with FCC Rules: and the M¢nnasota Commigsion decinionsa in the
. Consolidated Arbitration Proceeding. {*ag]

3. The.DeparCmeut

The Department stated that the Commishlon adopted the FCC's position that
colloqatlon nust be perm1tted at LEC central offices, serving wire centers, and
tandem. off;qes, as well as all bu;ldings or similar structures owned or leased
by the incumbent LEC tLhat house LEC network facilities. The Department stated
that therae is . no reason to modify or change the Commisgion's decision on
cvlloc¢ation in. this proceeding.

C 4. Tne ALT
The ALJ recommended Lhe same tlEatmanr in this docket ag the Commiseion adopted
in the Consolldated Arbitration Proceeding. According to the ALJ, "collocated
premigeg! should be broadly interpreted to include all buildings and other
‘structures that contain netwark facilities.

5. Commimsion Action

Consigtent w;ch"its reaébning'and‘action in the Congolidated Arbitration Order,
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‘the: CcmmiSSLQn w¢11 not. restrict the definition of "collocated premises" to
gentral offices and tandems aa urged by USWC.

“o. Determiuation oﬁ Exhaus;edqspace
1. USWC.- -

EUSWC proposed ro conditlon phyelcal and virtual" ‘collocalion on gpace
.availab111ty' The only party to-address USWC's proposal was. AWS.

2. AWS

. ‘AWS noted that the FCC and’ the ﬁihneaota [*49] Commission mandated that space
‘for collocatlon he. allocated on'a first-come, first-served basis. FCC Cxder P
585 gonsolldated ‘Order, p. 17. AWS ‘stated that while the FCC permitted ILECs to
retain a’ﬂlxmltcd amount -of floor - space for defined future uses,” ILECs were not
-permltLed ‘to reserve space for future use on terms more favorable than those
appllcable ta other telecommunlcatlons carrlers seeking space for their own use.
FCC Order PP SBS 602, 604

Aws assarted Chac co the axtent Uswc proposed to reaerve space for ite Own use
: AWS stated that 1 Uswe denles AWS collocatlon space due to space exhausL;un,
.the Comm1551cn should requlre USWC to provide detailed floor plans and explain
the uses of lts space and sbeps taken to avoid space exhaustion.

3. CQMmisslon_Aqtion

'Con91stent w1ch lts reasOnzng and action in the Consolidated Arbitration Order
(page 17) the’ COmm1$SlOn will require USWC to explain and demonstratp the
uges of “its- space if it denlES Aws access due to space exhaustlon

P, Nondiscriminatory Acceﬂs_to,Unbundled Network Elements ;
1. AWS

AWS assertad. thatc USWC is required by [*% the Federal Act, Section

251 (c) {3). to- pIQV1de nond&scrlmlnatcry accesg to unbundled network elements at
any cechnxcally feasxble podnt. - According to AWS, 'USWC most negotiate in good
fdlth for any *pec1a1 unbundllng requ1red for a wireless application.

AWu noted that FCC Rule Sl 319 liats the followzng'network elementy that U S
'WEST must. make ‘accesgible: local loop. network interface devices, local and
 tandem swltches, interoffice tranbmission facilities, gignaling networks,
call- relaced daLabages, operatlonal support systems functions; and operator
serv1cea/d1rectory assistance fabll;Lles AWS ncted that the FCC also stated
.that State Commissions. could require the unbundling of additiomal network
elements. (FCC Order, P 366).

AWS reccmmended that the Commission require USWC to negotiate and make available
other unkundled elemente that are necessary for wirelegs applications.
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3U&WC aasert@d that 1t CompllEb with all FCC. reguirements for providing unbundled
Vnetwcrk elements and that there is no dispute on this issue. USWC, in accordance: .
- with FCC rules; .’ w;ll negociate with other carriers to make additional natwork f
‘elements ava:lable. USWC stated that AWS has not jdentified [*51] ‘any ‘
’speclfic add;tlonal network elements which it seeks to unbundle.

3, The‘DeparCment' B

The' Deparfment noted that the- FCC requires that an ILEC must make available at

‘least geven’ network. elements. and allows state commissione to require further

velemean to be . unpundled. The Department supported AWS' request that the

| Commission require . ‘the parties to negotiate for additional unbundled network
“'elements rather than a requlrement ‘that AWS follow the bona fide request process
: euggesced by USWC. -

4 Thé'ALd

‘Accordlng to. the ALJ 47 U. n.ﬁ' & 251(c) (3) requireé an incumbent LEC tO provide
. nondikcriminatory access. to netWork elements on an unbundled basis at any
_technlcally feasmble p01nt The .FCC's Tule requiraes the ILEC to unbundle the
'followlng elements- network interface device, local loop. switching capabilitvy,
lnterofflce tranamlsslon fac1llties 51gna11nq nerworks, call-related data
fbasea, operatlonal support sysrema, ‘and operator gervices ‘and directory
asslsLanca 47 C. P R. § 51 319

:The ALAT tound chat UbWL'a proposed bona fide request (BFR) process for each
:unbundled element is inconsiatent with the FCC rules and should not be allowed.
The' ALJ" stated that USWC is required [*521 to plovide nond;acrlmlnacory
‘acgegs, to unbundled network elements -at any technically feasible point,

neCWOrk element is coneidexed technically feasible absent technical ox
.ogeratxonal ‘concerns that prevent the fulfillment of a request by a
te]erommun;cations carrler The ALJ stated that if AWS determines that another.
;aspe¢t of: unbundllng is required for a specific wirelass application, USWC must
negotiate with AWS in good faith for such application. Such an element must be
‘praoyvided unless’uswc demonsrrates it ‘is net technically feasible.

5. Pommlnnion Analysxs and Actlon

In Lhe Consolldatﬂd Arbltratlon ORDFR AFTER RECONSIDDRATION the Commission

rejected USWC's request for a- BFR process for each reguest for subloop access.
The Commlesion qrated

U S WBST s request for a: BFR process for each request for gubloop access
reverSe° the thrust of the Act and the FCC rules and the burden of proof
esLablished in the Comm1981on 8 own procedulal order. "

,(RﬁconsmderaCLon Order at 16) .

The Commisaion finds that this reasoning should apply with equal force to this
cage. The Commission will require unbundling of additional elements on a
cage-by-case basis il it is technically feasible. [*53] 47.C.F.R. § 51.317.
Under the burden of proof established for this proceeding, USWC will have the
burden of. proving the unava:]ablllty of particular unbimdled network elements.
Abgent such a showing, USWC must provide nondiscriminatory access to unbundled
‘network elements, including specific wireless applications, through negotiation.
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Q Acceﬂs to Operatlonal Suppcrc Systems

--Operatxanal support systems (095) 1nclude a variety of computer databases and
systems which. support. netwprk cperaclng services. The parties did not agree
whether Uswc should be required’ ‘to’develop and 1mp1ement electronic interfaces
for. acceas to Lts. operationa] eupport pystems for ordering, provisioning and
,maintenag¢a/repal: functiong. = - -

il “A‘wsf

T AWS compla:ned thaL uswe has danled ita 1egal obllgatlon to provide

vnondiscrlminatory access to ity support systems, arguing that its legal
.obligation tnder 251 (c) is mutually exclusive. According to AWS, USWC has
gseparate and independent dutxes to: (1) negotiate in good faith; (2)
,Lnterconnert ta0111t1as and- equlpment (3) provide nondiscriminatory access to
" network c¢lements on an unbundled -bagis; (4) otter telecommunications services
- for resale at. whoTesale [*s4] rates; and (5) provide physical and virtual
: collocatlon ', L ’
'Aws argued that wlthout greater spec1t101ry in an agreement, it will not be
guaranceed the @ame access. to’ lnformatlon as 18 available to Uswc AWS' proposed
'Interccnnectlon Agreemenr Qection'- containg terms for the pruvision of an
,1nterface for transterrlng and rece1v1ng Order Confirmatian, Completion Notices,
‘and other xnformation Sectlon 5(c) contains AWS' proposal for the provxslon of
"malnLenance/repalr interface 1nc1udinq the 1mplementatlon of unlform 1nduqtzy
‘mrandards balng developed by the. ‘Order and Billing Forum.

‘2; USWCK

 USNC countered that Aws did not ralae the issue in its petzt:on and therefore
_“the Arbitra:or need not conalder it. According to USWC, the. Federal Act limits
the " chmlaaion 8 cnnsmdpratlon of jissues to those that are raised in the.
,pet1t1dn and in the. response USWC .stated that it hap not received a proposal
frOm Aws on elsctronlc aGCess and ‘without knowing AWS’ requlrements, it cannok
formulate & response. USWC stated that AWS and U 5 WEST have only had limlted
negotlatlon ‘of gystem aCCeas and- chat it (USWC) is willing to continue
negotlations on this issue.

‘USWC argued that mneichex rhe‘Fedéfal [*55] Act nor the FCC Order requires
unbundled: acceéss to OSS. for interconnect1on USWC stated that the requirements
stated.in FQC Rules D51.305 are extenaive and detailed and do not include access
to operaCLQnal support systems. Because both of the intexcornecting companies
malnra;n all faCllltlES regquired to service their end uge customers, there 1s no
need to access the other carriex's 0SS. USWC stated that it will evaluite any
requegt from AWS to dctazmlne 1f xt is achievable, the timing and the cost.

3. The Department

The Department re;ommended qxantlng AWS' request for real time, electreonic
interfaces (acce s) to USWC'e OSS ‘services: ordering, provigioning, and
maintenance 5ystems The ‘Department gtated that FCC Rule Section 51.319(f)
specifically requires LECs ‘to ufibundle and provide nondiscriminatoxry access to
the network operatlons auppért eystems functions of pre-ordering, ordexing,

»‘LEXIS NEXIS

-&A mm\b.u o xh< lull l'lxlvm P ETp

LEXIS NEXIS LEXlS NEXIS

&\ ihamber 18 the Reed Fbowier plc i9up A ‘membr of the Reed tlsevier vkc eroup

RECEWED TIMENOV, 14, £:26FM PRINT TIMENOV‘ 14, 6:4TPM




S : Page 28 |
1997 Minn. PUC LEXIS. 118, »55 LEXSEE '

. : |
provxs;oning,_mdlntenance and repair, ‘and billing functions. The Department also |

noLed that inu the Conaolldated Arbic:atlon Proceeding, the Commission :
lnterpxeted the FCC: Firat Order and refused to restrict how a purchaser of ;
' unbundled network elements mlghc yse thaose unbundled elements. : '

4f. _ [*56] ‘The ALJ

Tha ALJ noted that USWC's' operatlonal ,upport sysatem 15 a network element. The
ALJ reaaoned that because USWC' s operational support system is a network
element, both the Act and FrCC mandate access on a nondiscriminatory basis. To
meet the Act's and the FCC's requlrements. the ALJ stated, USWC mustc pLvade
accegg to AWS at Least. equal in. qualiry to that enjoyed by USWC. Because the
record. ig void of any proposal by USWC to provide. guch parity, the ALJ
concluded, it ig reascnable to apply the electronic interfaces proposed by AWS.

5. CommiSSion Action

‘The Commission finde that 056 isia network element. Aa required by the Act and
FCC, 'tﬁeréforé, the Commisgion: will direct USWC to grant AWS aocpgs to thege
"serv1ces on a nondlscrlmlnatory baals This decision is consxstent with the
Lommlsdion S. zetuaal in che Consolldated Arbltration Proceedlng to restrict how
‘a purchaser of unbundled network elements might use those unburidled elements. It
“is also congistent with the Eighrh Circuit Court o6f Appeals' July 18, 1397 order

R petitlons for: review of the FCC 8 rules 1mplement1nq the Telecommunlvarlons
"Act of 1996 :

"R. Remedies~for'Sefvioe7qdo1i£y Violations
1. AWS

C[*57) AWS'técommendEd sLandafdé relating to network reliability, network
interface apecificatlons, eryor performance..opelatlons,-dnd administration of

voutages,_Aws stated that its. proposed gervice quality standards should be met '
by uswe and speclflc remedles 1mposed if not met. :

2. USWC”

-TSWC - recommended that service quality standards be deférmlned in a separate ?
proceeding 51mllar to how costs are being addressed Although no current pending
servige quallty case includes AWS, ‘the standards determined in Docket No.

421 /M- 96- 729,855,909~ Merged rould be applied to the U S WEST-AWS relationship.

Regardlng performance credlts, USWC objected to AWS' attempt to enforce
penaltlea on USWC for not meeting AWS' requested performance gtandards. USWC
Vasserted that penaltles axre. 1llegal unwarranted and unrelated to any harm that
AWS may . sutfer; USWC' argued that there is no evidence in the record that these
penalties are appropriare nor does the Act or FCOC rules permit them in the
‘context of ‘an arbitrated proceeding. USWC concluded that if AWS helieves it is

being: 1llegally discriminated against it can seek remedies from the Commission,
the FCC or the courts.

3. The Departmant

Tho Dépd;tmeht [*58] stated;;he Federal Act requires that the quality of an
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, unbundled element and the. access to such unbundled element shall be at least
‘equal. in guality to that which the incumbent LEC provides to itself. The -
‘Department fuxther noted’ that the, FCC stated in its rules that if technically
feapible. the quallty of an element and access to that element may "upon request,
be 5upar10r in quality to that which the incumbent LEC provides to itself." The
' Department noted that competitore purchasing unbundled elements have a .
legltimate lntarest to engure that. theix customers receive high qualmty service.
v without apecifwc service qualicy or performance standards a competitor may be
]unab]e to ansure ‘the. qual:ty of. service it exppﬁts. The Department stated rhat
:1f USWC does not prOVLde a. su£f1c1ent level of service quality for its own
1customers, competltors should not be limited to that standard.

The Department noted that the Commisalon 8 service quality rules get broadly
- defined minimum. standards is. such, they should not be the basis for SELtlng
"5erv;ce quallty standards for competltora The Department gtated that AWS

’ proposal including penalty provisions, readonably addressed its needs as a

~[*59} 'competitor us;ng USWC ‘8 network Llemcnts and services.

4. "rhe. AL_J :

‘The ALJ: nbted the 1mp01tance of service quality standards in the provision of
‘wireless servzceb Over the: yeaxs the ALJ observed, AWS has experienced .

"'vproblems with. USWC in. texms of prDVLSionlng delays, service ouktages and .

‘blocking. The ALJ stated. that- AWS ‘has drafted detalled quality and performance
standards which relate dlrectly to the functlons of Network Reliability, Network
.Interface Specif1catlons, Error Perfoxmance, 0peratlon9 and Adminigtration of
Outages The ALJ found ‘that " each of the proposed guality and performance
fstandards,is based on specific’ lndustry standards, reliability objectives and :
performanca prlelCdthnS o . '

. BY. contraatg the ALJ found, USWC has failed to present evidence regarding its
internal . quallty or performance standards to agsure that its customers receive
‘the qual;ty of vervtce to which they have become accustomed. The ALJ concluded

' that the service. quallty standards and. performance credits proposed by AWS

ghould ba . appzoved

,Comm\ssion-Actlon

»vThe Commlesion w1ll adopt the ALJ's recommendation and reasoning and require U S
WEST to meet the service quality’ standards proposed [*60] by AWS and be
lxab]a foxr apeCLflc remedles 1f those standards are not met.

S. Access.to Poles, DuCts, Conduits and Rights of way

Thp partles agreed that USWC must provide nondlscrlmlnatory access to poles, .
ducts, conduits, and rights-of-way, bul disagreed as to what extent USWC must '
accommodate AWS needs and whether USWC should be able to reserve 15 percent of
capacxty for maintenance and administrative purposes.

‘ AWS
AWS argued that USWC must provide nond1 criminatovy access to its poles, ducts,

conduits, and rlghta -of-way in the same fashicon and on the same rates, termg and
conditions as it provides itself or other third party. According to AWS, this

G2, wnaemiey of o Blrd Blucvicr gic'grimap
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T AWS" argued that this . po51tlon 15 contrary to the FCC Order that detexmined that
" CMRS . prov1ders are not LECs for ‘purposes of the Federal Act. . Furthermore, AWS

' retlprocal obllgatlons on carriers ‘other than USWC and recommended that this

‘purposes
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;’acceSB must accommodate ANS' technological needs, including the use of
.alternatxve technologiea such as micro-cell Cechnology U 5 WEST must take
'Areasonable steps to prov&de accesc even to the extent ‘of modifying its
‘~facxlit135 €o increase capaciry AWS stated that USWC. should be allowed to ;

resarve - space only to the extent necessary for required maintenance and

_}admzn:atrative purposes based on generally accepted engineering principles.’

ANS objected ‘to USWC'S plan to regerve 15 percent spare capacity in its conduits
and [*61] .ducts for. itself. whlle denying access to facilities by AWS. AWS
clarlfled that it does hot object to USRWC. retaining a reasonable amount of
necessary capacity for maintenance and administrative purposes. However, AWS

.aeserted that a 15 .percent. reserve. ‘capacity was not supported in the record and

should not be the standard authorlzed level of capacity reservation. AWS noted
that the FCC, in 1ts order ac. Paragraph 1170, does not allow an ILEC to favor
itaelf. by Yesexrving. capaC1ty for some undefined. future need.. AWS noted that the
Lomm;ss;on 1n ‘the: Cdusollddted Arbltratlon Proceedlng (Conseolidated Order, rp.

Lo 43- 44} also recognized the need for USWC to reserve capacity for maintenance and
','admlnlstrat;ve purposes arcording to generally accepted engineering przntlples ‘

AWS objected to: UbWC 8. claim that access requirements axe reciprocal for AWS.

stated, the Commissian in the Consolldated Arbitrated Proceedlng did not place
p091tion Should be- rejected in: this [*62] proneedzng also.
2. Uswc

SWL stated that it will provmde nondisgcriminatory access to its poles,
condults, 1nnerduct rights-of-way, on. a first come, first served basis, as long
as . capacity exists. USWC acknowledged that the Federal Act Section 251(b) (4)

.obligatea all 1ocal exchange, gayriers to provxde accees to cowpeting ’

telecommunicat1on providers but asgerted that this would include AWS not just
ILECS such &g USWC. USWC argued that contract provisions must be reciprocal for
both partleB ot just the lncumben: USWC claimed that it should not be :
requlred to conscruct or rearrange facilities for another carrier and ‘should be .
allowed to: keep 15 percent of” available capacity for maintenance and repair

'Regardlng AWS 'S reference to its micro-cell devices, USWC testified that plac1ng

these dpvlces Uu”the tops of’ poles may cause network reliability concerns. UswcC
also objectod to. AWS seeklng to place the burden on USWC to obtain authority for
rights-of-way on behalf of 'AWS. USWC noted that it acquired its existing rights
through specific permlts llcenses, or -easements from public and private

parties. - UswC argued that it has no authority, under Minnesota law, to extend

[*62] | ite easement rights that it has acquired from some ovther party, to AWS.

- uswe suggested ‘that AWS should seek authority from rhe granting authority
- directly for 1ts own usge. ‘

3. The,Department
The Department recommended following the decisions in the Consolidated

Arbitrated Proceeding and requlre USWC to make reasonable efforts to accommodate
access by AWS and prOYlde that‘any disputes should be resolved by the !
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:Commisslon

' Regarding the 15 percent rcserve CapaC1ty isaue, the Department slLated that USWC .

g should be. requlred ‘to show chat it is reserving capacity only for maintenance '.
and adminiscraflve purposes in: accordance with generally accepted engineering '
pr1nc1ples :

4. Thenns - o ' | - ;
The ALJ: noted that Sectlon 251(b)(4) of the Act places the duty on USWC to

afford. access to po]es, ducca, cOnauiCq, and rlghts'of way . . . to competlng
providers’ at‘telécommunlcaC1ons on rates, terme, and conditions that are
cons:stent wlth secticn 244.

 _Sthth z44(f)(1) requires utilltles to provide “nondlscrlmlnatory access to any

71pole, condumt or right of way owned or controlled by it". The ALJ noted that
this’ Language is. repeated in. 47 C.F.R. § 1.1403 and that Paragraph 1163 of the
[*64] " FPC's Firsr Order requires '

-'utilltles ro t&ke all :easonable steps to accommodate requests for acceses in
-these altuations Before denylng access based on a lack of capaCLty a utility

must explore potential accommodatlons in good falth with the particg seeking :
' acces;.ﬂ' : :

 The AL c1ced th Commlqsion 8 Order in the Conaolldated Azbltration Proceeding
‘in wh:ch Uhe CQmmieslon held that 5 WEST could

“malntain spare capacnty only as reasonably neceasary for maintenance and
adminlstratlve purposes, based upon generally accepted englneerlng princ1ples

Consolldated Arb1tratlon Order at 44

j The ALJ found char uswc falled to prove in this proceedlng that generally
accepted engineexlng prlnrtplcs require it to reserve 15 percent of the capacity '
of ducts and conduits for maintenance and administration. Therefore, the ALJ
concluded USWC must make reasonable efforts to accommodate accessg by AWS to U S

WEST faC111tles in accorddnce with appllcable law. Disputes over whether a
reasonable accommodatlou has been made should be submitted to the Commission.

Regarding]the‘figh;s of Way‘diapute, the ALJ stated that AWS should be afforded
nondisdrlminatory Access to USWC's rights [+65] of way and related facilities
on. the pame terms ‘and conditjons which USWC prov1des to itgself or a third party
in accordance with section 251(b) (4) of the Act. According to the ALJ, such
access must. aucommodate the different technological. needs of AWS as a CMRS
provider to the extcnt rechnlcally feasible.

5. Commission,Action

'Eollow;ng the reasoning and recommendarlons of the ALJ and the Department and
congistent ‘with the Commission's Order in the Consolidated Arbitration
Proceedxng, the Commiszsion wlll require USWC to make all reasonable efforts to
provids access to its poles, ducts, conduits and rlghts ~of -way.

LEXIS NEXIS

& A (-mhrtol nu l.ud Ilncv.n |>h lmup B

- LEXIS-NEXIS - LEXIS*NEXIS
"G A menber of i Reed Rlsenér pic grag (S A merber o e Recd Vinrvir phe primp

RECENED TIMENOV 14, 6:267M , PRINT TIMENOV. 14, 6:46PM




SR ‘ _ Page 32.
. 1697-Minn. PUC LLEXIS 118, *65 : LEXSEK:

T«.EQ?iné;ibn of PxopdSéd{Coﬁpracts

';1nterconnection agreement‘ Aws aaserced that UBWC'B agrenment is dmblguous

"_1nternally 1nconalstenr and lncomplete AWS also objected that USWC's agreement

also defera too many 1asues for future negotiation.

USWC

USWC atated that its Type 2 template agreement chould be adopted begauae it has
been revmewad and approved by aine state commissionsg, and. complies Wlth {*6¢]
‘Sections 251 and 2B82(d) of the Federal Act. While AWS claims its proposed
agreement: ig supe:zor, “USWC. argued that a review of both agreements shows the

. topics are! vxrtually 1dentlcal .and language of apecztic provisions governing
'Flgeneral term< and cond;tlons are gimilar. where languaqe is different, USWC

:stated USWC ‘8- proposed,agreement ‘ia fair while ANS' agreement tends to favor
AWS . L . . .

. USWC denxed AWS' cla;ms chat Uuwc 5 agreement is repetirlve, amblguous, and
’Lnternally conalstent USWC Clted varicur examples where ita language is more
'_speclfnc and eﬁfewtively addreases the partles obl1qationl according to law.

lelqations ‘on’ USWC.- tbac is ccvered by existing law. To the extent that AWS
contract goes beyond what the 1aw _requires, USWC argued, it is improper and
:'untalr. R

3. Thé D@partment
The Department norpd that the Ccmmxsalon has the authority to select either i

" partiea’ contract in this- arbltratlon but favored the AWS contract because, it
'UsLated tha Uswc contract Jeaves 1saues open to be resolved in a separate

ancillary serv1res 1 [*67] The Departmenc adv1sed that USWC's approach left
too many 1ssues unreeolved concrary ‘to the intent of the arbitration process.

4.;." 'I‘he 'ALJ :
The ALJ recommended chat AWS' proposed 1nterCannctlon agreement should be

";adopced ag the agréement of the partiee except ac otherwise modified or limited
by the. dec1s:ons in this arbltratiOn

.The \ALJ found .that the Act requlrea that a party petitioning for arbitration is !
requﬂred to provide the State Comm1551on with :

all relevant documéntaLlon concerning (1) the unresolved 1ssues, {1i) the
position of each party with- reapect to those issues: and (iii) any other issue
Ud;scuswed and resolved by the parcies

47 0.8.C..5 252(b) (2) (). o :

The‘ALJ'néted'thac‘a'Staté_Commission is then empowered to impose appropriate
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' condlclons upon the partles to the agreement 47 U.S.C..§. 252(b) {4)(C). The ALJ
. stated that’ ‘the "Act contemplacea ‘an actual contract emerging from the
‘arbltratlon 147 U.8.C. S 252(e)(2)(a)

1“The ALJ found that the BWS. cpntrart more comprehen51vely addreases technical
'1nterconneccion matters and contains general terms and conditicns customarily
contazned in ﬂtandard commerclal agreements. The ALJ also found that the AWS
[*68] contract more ccmprehenslvaly addresses issues that, if not addressed,

: might delay or prevent the partles' achlevement of an intexconnection agreement.

'By contrast, the ALJ noted the Uswc proposed contract deals with geveral
cruclal areaa by’ setting them au;de for resolution by.a separate agreement. The
" ALJ. noted that setting issues aside without the agreement of. the parties could
delay implementatlou and achlevement of an intercomnection agreement. The ALJ

did not find the fact. noted by USWC, that USWC's proposed contract has been
»selegted as the template by other State Commissions persuasive. The ALJ noted
‘that the Commlssaon hasg IEjECted USWC's proposed corntract in faver of AT&T's
proposed contract 1anguage in rhe Consolidated Arbitration Proceeding.
(Consolxdated Arbltratlon Order ag 7). :

' -s. chmlsslon Action

'the agreemgnta, the Commlsslon belleves that it must chooge, .aa it did in the
Consolldated Arb;trated Proceedlng, in. order to facilitate an orderly
‘flmplementatlon of the. arb1traced .agreement. In thr_Consol:dated Arbitration

'fOrder, the~Comm1asxon staced at page 8:

'The Commission sces” [*69] "no 1mped1ment in the Act to incorporating

provi31on9 of - that contract or any other. into its final decision. -Indeed, the
Act nontemplates actual contracts ‘emerging from these arbitrations, providing

for subsaqupnt State commlssxon review of "an agreement adopted by arbitration
7 (emph591a added) ." 47 U. s C.. §.252(e) (2) (B). In adopting specific
COntractual language, the Conmusslon is merely lmposinq terms and conditions
under au_thority of_ the Act. ‘See 47 U.8.C. § 252 (b) (4) (C). i

v Having rev1ewed boch pr0poaed COntracca and the arguments of the partles, the
'iComm1551on flnds that AWS! proposed 1nterconnect10n Aagreement compl:ea with
federal law and- more comprenenslvely addresses the contract issues.

For these reasons and others staLed by the aALJ and the Department the

Commisslon finds that - AWS' proposed contract offers the best alternative among

the comperxng proposale subm1tted in this proceeding. Therefore, the Commission
.will adopt’ ic as:a Lemplate for -an Aagreement between the parties, except as f
nodified or llmlced by the dec1s;ons in this arbitration.

Tu. Arbitratidn Cogts

Based on the 421 company code.’ number portion of the docket number assigned

[*x70]1 ~ to thls proceed;ng,. ll costs of this arbitration would be borne by
UEWC. AWS was not assigned a company code number and thal number had not been :
made pazrt . .0of the. docket number because it was presumed, at the time that docket
humbexr wasg assigned, that the publlc agencies (the Commission, the Office of.
Adm;nx-trative Hearings, and: the Department) did not have the authority to b111
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AWS.,

On May 12 1997 USWC noLlfied the Conmlssion that it objected to bearing all
.costs aasocwated with this docket and on June 2, 1997, the Commission requested
interested partles flle commants and reply comments ' '

Subsequently Aw volunrarxly agreed to share equally with USWC concerning the
‘gosca in -this arb;trat;on proceed:ng AWS clarified, however, that it does not
believe thac the Commlsalon has authorlty, under Minnesota statutes or the Act,
. to assess coats of this arbltration proceeding against AWS. AWS stated that itg
w1llinqneas to. share the costs. of the arbitration should not be construed in any -
way ag nubjecrlng Aws to future assessments under Minn. Stat. § 237.295. :

The.- COleSSLQn acknowledges AWS"agreemenr to share Pqually the costs of this
arbitration. (P-412/EM+97-371) with USWC. These [*71]) costs include the costs
of the Department, the Offlce of Administrative Hearingg, and the Commimsion.
~The Comm1s910n understands Lhac AWS' w1111ngnass to shaxe the costs of this
arbitration does not npccssarlly imply that AWS is subject to future agsessments
under Mlnn Stat. § 237.295. In light of AWS' agreement to share egually in the
. costs of this arbitration wiwh USWC, it is not necessary for the Commission to
‘determine ‘in: its Order whether it has the authority and bbligation to assess
cogts agalnst Aws

ORDER

1. That the Commiaﬂion take admlniacracive notlce of the FCC‘a First Report and
Order, In the. Mg;;g; of ImplementaLlon of Local Competition Provisions in the

: Telecommunlcatlons Act of 1996, CC Docket No. 96-98, dated August 8, 1996. :

2. The Commlselon dec:des the arb1Crated issues as set forth in the body of this
Order[ inrlud;ug the follow;ng-

.’that the;agreement_expresely provide for future modification; and

that the agreement expressly atate that any future. mod;fmcaLlons or amendments
: will be brought before the: Lommmsslon for approval.

3. Minn RulES. Part 78”9 3000, subp 1 is varied and the parties are directed
~to file ‘any perlnmons for rehearzng [(*72]  or reconsideration within 10 days
‘of the’ lssuance of the Ordar. from this meeting.

If a. party ixlea for reconsideratxon, the party shall submit alternative
' con:rart language to 1mp]ement ite proposed resolutlon of the issue(s) that it
wants the CommiSslcn to_xeuonsxder

' 5. USWC and AWS shall aubmit a flnal contract, containing all the arbitrated and
negorlated terms, to the Commlnqzon for review pursuant to 47 U.S.C. § 252(e) no
rlater than 30 days from the serv1cn date of the Commiasion Order in this
proceeding. If a party objects to. any language in the contract, the party must
‘indicate the basis for that objeption as part of the filing of the contract, and
the paity must submit propoeed altcrnative contrxact language.

‘The contracclng partles shall gerve their contract on the service list
prov1ded by,thevLommlssion The centract must be served on the date the contract
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ris_submitted co the CohmiSQibﬁT*
7. The part1es, partlcipante and Lnterested pexsons shall have 10 day; from the
- date’ the partles ‘submit their contract to the Commisgion to file comments !
regarding the contract '

8. Thls Order shall become effeccive 1mmed1ately

BY ORDER OF ’I’HE COM'MISSION
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