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Space Reservation. AWS contends that the appropriate mechanism for detetmining
access priority consistent with §251(b)(4) of the Act is first come, first served. USWC has
attempted to condition AWS's access to poles, conduits, and other rights ofway on USWC's
ability to reserve excess capacity. AWS maintains that the FCC Order "1170 explicitly
provides that the Act does not permit the pole or conduit owner to favor itselfby reserving"
space to meet some undefined future need.

AWS does not oppose USWC maintaining spare capacity in conduits and ducts for
maintenance and administrative purposes, but argues that USWC should not be permitted to
maintain spare capacity for other reasons. "This position is consistent with the Commission's
determination in ARB 3/6 that USWC may reserve space reasonably necessary for
maintenance and administrative purposes based on a bona fide development plan (Order No.
97-003 at 5-6).

Modification ofFacilities. AWS argues that the FCC Order Til 161-1164 requires
incumbent LEes to take reasonable steps to expand the capacity ifnecessary to accommodate
access to rights ofway, just as the incumbent LEC would do to accommodate its own
increased.needs. To implement this requirement, AWS contends, USWC must prove that
additional access requested is not technically feasible. Ifnecessary, USWC must exercise its
powers ofeminent domain to expand an existing right ofway over private property to
accommodate a request for access (FCC Order "1181). Accordingly, AWS argues 'that the
Commission should require USWC to expand capacity when it is not currently available.
Such a result, AWS contends, is consistent with the arbitrated decision between USWC, MCI,
and AT&T, ARB 3/6, Order No. 97-003 at 25.

USWC argues that §251(b)(4) of the Act obligates ail local exchange carriers,
including AWS, to provide access to poles, ducts, conduits, and rights ofway to competitors.
Accordingly, USWC requests that any contract provision concerning access to poles, ducts,
and conduits must be reciprocal.

USWC agrees to provide nondiscriminatory access to its poles, etc., on a first come,
first served basis, as long as sufficient capacity exists. USWC argues, however, that it must
keep a certain level ofspare capacity for maintenance and administrative purposes, and
identifies that level of spare capacity as 15 percent

USWC does not believe that it should be required to construct or rearrange facilities
for another carrier.

Resolution: Duty to afford access to poles, ducts, conduits, anirights ofway is
reciprocal; USWC may keep spare capacityfor maintenance and administrative purposes
based on a bonafuIe developmentplan,· USWC must take reasonable steps to expand
capacity where necessary.

)

The language of §251(b)(4) applies to all local exchange carriers. It is not limited to
incumbents. Therefore, the obligation to grant access to poles, etc., is reciprocal. Both
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Carriers shall provide access to their poles, etc., under tenns and conditions as favorable as
they would provide themselves.

USWC is to allocate space on its poles, etc., in a nondiscriminatory way, on a first
come, first served basis. USWC may reserve reasonable space for its maintenance and ..
administrative needs, in accordance with a bona fide development plan.

When space is not sufficient to afford access to poles, etc., USWC shall take
reasonable steps to expand capacity. These steps include exercising its power of eminent
domain. FCC Order'i1181. See also Order No. 97-003 at 25..

USWC is to take reasonable steps to accommodate the differing technological needs of
AWS as a CMRS provider. For instance, AWS shall be permitted to use microcell technology
in its access to the required USWC rights ofway.

Issue F. Contract Language

AWS requests the Commission to adopt its proposed language in the Interconnection
Agreement submitted to the Commission as AWSI17. AWS maintains that its proposed
language complies with federal law and should be adopted as the agreement ofthe p3rties in
this arbitration, after it is modified to reflect the substantive decisions ofthe Arbitrator.
Besides specific provisions addressing technical interconnection matters, the AWS proposed
Interconnection Agreement contains appropriate general temi:s and conditions (term,
termination, covenants and warranties, indemnification, confidentiality, alternative dispute
resolution procedures, force majeure and successors and assigns). ·The general terms and
conditions set forth in AWS's contract on these standard commercial issues are reasonable,
necessary, and workable.

AWS contends that the form ofthe agreement, including general terms and conditions,
is a disputed issue to be resolved in this arbitration. Ifthe Commission were to issue a
decision that did not order a comprehensive agreement between the parties on the theory that
details could be negotiated later, AWS maintains, the purpose ofthe Act would be
undermined and the Commission would invite further delay.

AWS argues that USWC's proposed agreement is highly repetitive, often discussing
the same issue in multiple sections. This renders the USWC agreement confusing, AWS
asserts, because obligations are repeated and stated in different ways. The USWC form
agreement is also ambiguous in many of its terms, AWS contends. AWS cites the following
example: Section 5.3 purports to address virtual and physical collocation under terms and
conditions "described in Section 6 herein." Section 6 then provides, "the parties will enter
into a separate Collocation Agreement" This ambiguity, AWS contends, creates uncertainty
about the rights and obligations ofthe parties and would require further negotiations outside
ofthis proceeding.

AWS argues that the USWC form agreement is also internally inconsistent For
instance, Section 20 suggests that USWC will meet certain service standards, but Section 20.3
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. provides that "ifUSWC fails to meet the performance criteria, USWC will use its best efforts
to meet the Performance Criteria for the next Specified Review Period.u AWS maintains that
the fact that other states have adopted USWC's template agreement does not cure its
deficiencies. This Commission, in previous arbitration proceedings, opted not to use USWC's
form agreement See, e.g., Order No. 97-021; 97-003. AWS urges the Commission to adopt
the general terms and conditions as proposed by AWS in this proceeding, subject to any
modifications based on the Commission's decision in this docket.

USWC argues that the Arbitrator cannot make findings based on proposed contract
language otherwise unsupported by evidence in the record. USWC objects to AWS's
proposed contract in part because the agreement seeks to impose terms and conditions outside
of the requirements of the Act AWS did not identify with specificity all the terms and
conditions of its proposed interconnection agreement as disputed issues. Accordingly, USWC
argues that those issues lacking substantial evidentiary support are not properly before the ..
Arbitrator.

Moreover, USWC contends that AWS's proposed interconnection agreement includes
terms and conditions that do not fall within §§251, 252(d), or the establishment ofan
implementation schedule, to which §252 ofthe Act limits the matters at issue in arbitration.
For that reason, the Arbitrator lacks authority to impose contractual language relating to those
subjects.

Resolution: AWS to submit contract to USWC; USWC to execute within 15 days.

While I favor the greater specificity ofAWS's proposed interconnection agreement, ~

am persuaded by USWC's argument that it contains matters beyond the scope ofmy authority
as Arbitrator to adopt. Therefore, I direct AWS to prepare a contract that is within the scope 
ofwhat is contemplated by the Act and the FCC Order, and to incorporate into it the decisions
in this arbitration. AWS is to submit the contract to USWC, and USWC is to execute it within
15 days. I am hopeful that the 15-day window will give the parties time to work out any .
differenCes about cOntract language that might remain after the decision in this matter has I

issued. I also encourage the parties to collaborate in the contract drafting process to the extent
possible.

Issue G. Senice Quality Issues

AWS: Performance Standards. AWS believes that service quality standards are
extremely important in provisioning its wireless services. AWS has had problems with
USWC in terms ofprovisioning delays, service outages, and blocking.

Section 251 (c)(3) of the Act requires that unbundled elements be provided on a
reasonable and nondiscriminatory basis. The FCC Order also requires:

to the extent technically feasible, the quality of an unbundled network element, as well
as the quality of the access to such unbundled network element, that an incumbent
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""LEC provides to a requesting telecommunications carrier shall be at least equal in
quality to that which the incumbent LEC provides to itself.

AWS also cites to FCC Rule S1.311(b) for the same principle. AWS argues, contrary
to USWC's position, that the FCC does not limit performance levels to those which the
incumbent provides to itself. See Rule S1.31 1(c); FCC Order "SS, 970.

AWS argues that each ofthe quality and performance standards it has proposed is
based on specific industry standards, reliability objectives, and performance specifications, as
detailed in the AWS proposed Service Level Agreement sponsored by AWS's teclmica1
witness, Russell Thompson. According to AWS, in negotiations USWC refused to give AWS
any information regarding its own internal quality or performance standards.

AWS urges the Commission to reject USWC's proposal to monitor data rather than
comply with specific performance standards. In the arbitration"between AT&T, MCl, and
USWC, the Commission recogniud the need for the development ofquality standards and
adopted the arbitrator's decision to require USWC to prepare detailed specifications showing
its existing service quality and performance standards. Order No. 97-003 at 10. AWS urges
the Commission to recognize here, as it did in that order, that the Act, the FCC Order, and
state law require the incumbent to provide services and facility at least at parity with the
services and facilities it provides" itself.

Performance Credits. AWS also argues that the Commission should approve a"sYStem
ofperformance credits resulting from USWC's failure to meet the service quality and
performance standards set forth in its Interconnection Agreement. AWS maintains that the
performance credits are J?ecessary to give effect to the quality standards in the Agreement.
They will create an incentive to comply with the standards and compensate AWS for
unascertainable losses resulting from USWC's noncompliance. Accordingly, AWS contends
that the Commission should not only require USWC to satisfy explicit performance and
quality standards such as those AWS proposes, but also approve AWS's proposed
performance credits described in Section 6 of its proposed Interconnection Agreement as a
remedy for USWC's failure to comply.

USWC argues that the Act obligates it to provide facilities and equipment at least
equal in quality to that provided by the LEC to itself (§2SI(cX2XC». The Act does not
require particular levels of service quality from incumbent LECs, however, nor does it give
the Commission authority to impose such standards. USWC opposes AWS's performance
standards because AWS has given no evidence ofwhat these standards entail, nor oftheir
reasonableness. USWC also argues that the penalties AWS proposes are illegal and bear no
relationship to any potential harm that failure to meet a specific standard might cause. USWC
argues that there is insufficient evidence in the record to support adoption ofthese standards.

Resolution: No service quality standards imposed.

The service quality standards requested by AWS in its interconnection agreement are
quite detailed and the record lacks sufficient evidence to adopt them. Moreover, the
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ComIDission is currently conducting a service quality docket for high end telecommunications .
services (AR 324). One purpose ofthat docket is to set service quality standards that will \
meet most of AWS's concerns. As USWC points out in its brief, AWS has other avenues of
recourse available to it ifUSWC's service quality is deficient: the dispute resolution
procedures in the arbitration agreement, a formal or informal complaint filed with the
Commission, or recourse to FCC and the United States District Courts.

Issue H. Access to Service Arrangements ("Pick and Choose")

AWS: AWS seeks inclusion ofa "most favored nations" provision in the
Interconnection Agreement to require USWC to make available to AWS any interconnection,
service ,or network element set forth in an agreement between USWC and another carrier at
the same rates, terms, and conditions. AWS argues that the plain language of §252(i) supPorts
a requesting carrier's ability to choose among individual provisions contained in publicly filed
interconnection agreements. The language requires an incumbent to make available "any
interconnection, service, or network element provided under an agreement approved under
[§252] to -which it is a party to any other requesting telecommunications carrier upon the same
terms and conditions as those provided in the agreement" .

AWS argues that a most favored nations clause does not undermine the negotiation
process. Instead, AWS asserts, allowing a carrier to choose among contract provisions Will
facilitate the process and avoid reIitigation of issues previously detemlined by the
Commission. It will also enable smaller carriers, who lack bargaining po~er, to obtain
favorable terms and conditions negotiated by larger carriers. AWS is aware that the Eighth
Circuit Court ofAppeals has stayed FCC Rule 51.809, but believes that the most favored
nations mandate arises from §252(i) of the Act

USWC: USWC opposes AWS's contention that it should be allowed to pick and
choose individual provisions of other agreements. The Eighth Circuit has stayed the FCC's
pick and choose rule. The Court stated that the pick and choose rule would operate to.
underCut any agreements that were actually negotiated or arbitrated (Order Granting Stay .
Pending Judicial Review, p. 11). Moreover, USWC notes that the Commission previously - ,
decided this issue in Arbitration Order Nos. 97-052, 97-053, and 97-150. In those cases, the
Commission rejected similar requests to allow companies to pick and choose portions of
different agreements. USWC urges that the Commission should maintain consistency with its
previous decisions on this point

Resolution: The contract should not contain a "pick and choose" clause..

In response to AWS's argument that the Act, not the FCC Rules, give rise to the right
to pick and choose among various contract provisions, I find the language of §252(i) vague as
to how a carrier gains access to the terms of other agreements. Therefore, I give coD.$iderable
weight to the Eighth Circuit's stay ofthe FCC rule.

In granting the stay ofthe FCC "pick and choose" provisions, the Eighth Circuit
acknowledged that potential competitors will be inconvenienced by having to renegotiate the
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tcnns of'thcir agreements with incumbent carriers if the FCC's roles are subsequently upheld.
Nevertheless, the Court found that &Cit would be easier for the parties to conform any .
variations in their agreements to the uniform requirements of the FCC's roles ifthe roles were
later upheld than it would be for the parties to rework agreements adopted under the FCC's-,
rules if the rules were later struck down." The Court further concluded that any harm that
potential competitors may endure as a consequence of the stay is outweighed by the
irreparable injury that the incumbent carriers would sustain in absence ofa stay.

The FCC's interpretation of §252(i) should not be incorporated in the AWSIUSWC
interconnection agreement Ifthe FCC's-"pick and choose" rule is ultimately upheld, it will
apply to the contract In that event, AWS will be able to renegotiate the terms of its
agreement to include the rates, terms and conditions incorporated in other interconnection
agreements executed by USWC.

Issue I. Admissibility ofExhibits AWS 7·14

AWS argues that the Commission should admit Exhibits AWS 7 through 14 because
they impeach the testimony ofUSwe that the 1994 interconnection agreement bas not'
expired, by showing the p~rties' signed acknowledgment ofthe expiration date. These
documents also show that USWC's position in this case regarding the FC~required
reciprocal compensation arrangement between January 1, 1997, and the final order in this case
is contraIy to prior agreement ofthe parties. Any language in these documents expressing-
agreement between the parties to exclude such documents from any arbitration prOCM:ding has
been voided by USWC's breach of its other obligations in those agreements.

One issue in this proceeding concerns the termination date ofthe 1994 agreement
between AWS and USWC. FCC Rule 51.717(b) states that reciprocal compensation prior to
the execution ofan arbitrated agreement shall be based on the parties' preexisting
arrangement For the period from January 1, 1997, on, that preexisting arrangement is the
parties' Interim Agreement, AWS Exhibit 9. AWS contends that the 1994 agreement had
expired on December 3~, 1996. The parties stipulated that Exhibits AWS 7 through 14 would
be introduced as proprietary and confidential, subject to- the protective order in this docket

AWS argues that these exhibits are relevant and should be admitted becauseUSWC
advocates a position contrary to the Interim Agreement, AWS Exhibit 9. According to AWS,
the confidentiality provision of the Interim Agreement has been obviated by USWC's breach
of the other agreements found in Exhibits 7 through 14. AWS urges the Commission to
decide that the 1994 agreement had been terminated and that the Interim Agreement governs
their relationship prior to the outcome of this arbitration.

USWC: USWC believes that this dispute is not properly before the Commission and
asks the Arbitrator not to include the issue in his decision. USWC believes that the
Commission does not have jurisdiction over the 1994 agreement, because it preexists the Act
The Act does not authorize state arbitration ofpreexisting contracts, and the Commission has
no statutory basis to allow it to resolve such disputes. USWC urges that the parties should
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resoi~e their dispute as a private contractual dispute, using the civil remedies available to
them.

Resolution: The Commission has no jurisdiction over the 1994 Agreement.

I agree with uswc that the Act does not confer on state commissions jurisdiction over
preexisting agreements. Moreover, the status of the 1994 agreement was not identified as an
issue in AWS's petition for arbitration or in USWC's reply. Under §252(b)(4) of the Act:

(A) The State commission shall limit its consideration of any petition
under paragraph (1 ) (and any response thereto) to the issues set forth in the
petition and in the response, ifany, filed under paragraph (3).

As I read this section, I may not consider the status of the 1994 agreement in this
arbitration. Because I have no jurisdiction over the 1994 agreement, it is not necessary to rule
on the admissibility ofAWS Exhibits 7 through 14.

Other Issues
o'

In its brief, USWC identified two other issues that AWS did not brief: Balance of
Traffic and Physical Interconnection and Collocation.

AWS's petition identifies the balance oftraffic issue as follows: "Should the parties
engage in bill and keep compensation when traffic is balanced in a particular market or
cellular geographic service area (CGSA) or only when it is balanced on a full-state basis?"
AWS did not address this issue in testimony, and I consider it no longer part ofthe case.

Physical Interconnection. AWS proposed negotiated meet points for interconnection
and traffic exchanged via two way trunk groups. USWC agrees that mid-span meet .
arrangements and points of interconnection should be negotiated. However, USWC· .
recommends that the Arbitrator establish a reasonable limit on the length offacilities USWC
must construct as part ofa mid-span meet arrangement and also ensure USWC is adequately
compensated for any such arrangements. USWC proposes that a reasonable standard would·
be to require USWC to build no more than one mile offacilities to the meet point but in any
case no more than one half the distance ofthe jointly provided facilities.

USWC advocates that the interconnection agreement should also provide for the
establishment ofdirect trunks when traffic between a USWC end office and the AWS switch
exceeds 512 CCS. USWC argues that this is necessary to ensure an efficient miX ofdirect
trunk transport and tandem switching.

Collocation. USWC and AWS have agreed on most collocation issues but do not
agree on AWS's request for collocation ofremote switching units (RSUs). USWC has
opposed collocation of remote switching units in its end offices. USWC notes that the FCC
has required an incumbent LEe to collocate only transmission equipment (FCC Order '581).
An RSU is switching equipment, not transmission equipment, which will be used not

..
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printarily for interConnection or access to unbundled elements but for interconnectiorNith .
other collocated CLECs. USWC recognizes, however, that the Commission has previ>Usly
allowed collocation ofRSUs (Order No. 97-003). lfthe Commission orders collocatif)fi of
RSUs in this proceeding, the restrictions on the use of RSUs found in Order No. 97~OC13
should apply.

Resolution:

Physical Interconnection: Parties to negotiate mid-span meet arrangements and
points ofinterconnection,' limit imposed on length offacilities USWC must construct;
compensation necessary; direct trunks to be established when traffic between a USWC end
office and the AWS switch exceeds 512 CCS.

The parties should negotiate meet points for interconnection and traffic exchanged on
two-way trunks. I adopt USWC's proposed reasonable standard for length of facilities it must
construct as part ofa mid-span arrangement, as well as USWC's proposal to establish direct
trunks when traffic between its end office and the AWS switch exceeds 512 CCS.

Collocation: AWS may collocate RSUs subject to the restrictions on use ofRSUs
found in Order No. 97-003.

Arbitrator's Decision

1. Within 30 days of the Commission's final order in this matter, AWS shall
submit to USWC an executed contract incorporating the Commission's
findings. USWC shall execute the contract within 15 days of receipt and
deliver copies to the Commission. The fully executed contract shall be
effective immediately.

2. Consistent with the policy adopted by the Commission, any member of the
public may submit written comments on this decision. Comments must be
filed with the Commission no later than July 14, 1997.

Dated this 3M day of July, 1997 in Salem, Oregon.

~Cvu~~
Ruth Crowley G

Arbitrator

n:\crowley\arb16dec.doc
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!rlthe Matter of t~ePetition of AT&T Wireless Gervices.
'In;c. : for Arbitraticm of. an Interconnect,ion Agreement with T1

S 'WEST 'communications; :Inc., pursuant. to 47 U. S. C.S 252 (b)

DOCKET'NO. P-421/EM-97-371

Minnesota Pubii.c Utilities C01lImission

19,97 Minn. PUC LEXIS 118

:July 30, 1997

PANEL:
["'lJEQ.wal~? A.G&'rvey, Chair; Joel Jacobs, Commissioner; Marshall Johm:on,
Commissioner; Pon Storm, commissioner

OPINION~,

ORDE;R RESOLVING ARBITRATION ISSUES

~ROCEDURAL HISTORY

. On October <h, 1996, AT&~ Wi'rel.~ss Services. Inc. CAWS) served U SWEs'r

communi.cations, Inc, (USWC)wi~p a request to negotiate under the
'Iel",c:oOlllninicatians Act of 199~ ,.47 U;S.C. § 251. The parties failed to reach an
agreement on'the issues subject te> negotiation.

on' March 7, 19~7, AWS petitioned the Commission for arbitration of all
unresolved iS61.leS pursuant. to the Act .

. On'Apri) "17, 1~97; t.h~ ('ommi'asion issued ita ORDER GRANTING PE'I'lTION,
ESTAB4.ISHING J?ROCEDtJRESFORAABITRATION. This Order ['efe,rred the arbitration
between AWS and USWC to t,he Office of Admi1"l.istrativeHearings (OAR) for a
contested case hearing before an Administrative Law Judge (ALJ). The
t:ommisaiori.' B OX'der limited party, ineel.-vention in the p:t'oc~eding to the Minnesota
Department of Public Servicetthe"DepaT'tment) and the R.esidential and Small
BU2ineS$ 1Jtiliti'es Divieion of the Office of the AttoroeyGeneral (RUD-OAG)
OAG/ROO. The Departm&nt and, the ROD/OAG Elubsequentlyintervened iIi the
proc~eding.

The arbicratiori hearing began on' May 6, 1997 [*2] '-lnn ~(mtinuE!d on May 7,
1997. The arbitration r.ecord closed on May 23, 1997, when reply briefs were
received .

.On June 6, J.997, t:he ~J is:lued. the Arbitration DeciBion in this matter. AWS and
USWC filed exceptions on June 11, 1997.

On June. 30, 1997, .the Commission heard oral argument by the parties and on July
2, ~~~7. th~ Commission mee to considp.r this mat~er_

FINDINGS AND CONCLUSIONS.

I. Prelimiua~yMaLt~r~

.~." ftKmbott 1M u.....-.1 "l-'f"II"~rk Ir""'Ur

6:49PMPRINT TIMENOV. 14,6:26PMRECEIVED TIMENOV, 14.
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A.;..Qinir,1istrative Notice'

'Minn. Stat. § 14.60, 8ubd. 4 provides:

Agencies may 'take notice of-judicially cognizable,faots-and in addition may ,take
notice,ofgene;ral, tecMical., or-scientific fact5 within tneir specialized
knowledge . Parties Bhall b~ notified in writing either before or during hea:t'ing,
or by reference in preliminar}'reports or otherwise, or by oral statement in t.he
record, of the mate;-ia.l so noticed, and they shall be afforded an opportunity to
contest 'the facts so noticed. Agencies may utilize their experience, technical
competence, and speciali.zed knowledge in the evaluation of the evidence in the

heal;'ing reco:t·d.

Pursuant to this statute, t.he Commi.B5ion will take administrative notice of the
stayed 'rules in AppendixB of. the "FCC [*3J order, as well as the related
expJ,.c!Datory paragraphs in the First 'Report and Order , Implementation of the
Loc.alComped.t.ionProviaions in the 'relecommunications, Act of 1~196, CC Docket
~o. 96- 98. The Commission has given notice at the hearing c;m this matter that it
intenda ~o 'do this and has $'iven parties an opportunity to x'espondin oral
a.~g'-llnent., -CeJ;tain ~91·t.iQnsot bie 'ol:del' have aln~Cluy b~en made a parr;, ot the
record'of the arbitratiOn. -

As a rexmltof itsdGtion i.n taking administrative notice of the items notad,
tlle, FCC methodologies have ~come part of the record in this matter and the
Commis6ion considers them as it would other evidence in the case.

B. C;l.ar'ifying the Effect-of the Stay

The Commission has no legal obligatioxl to apply the met.hodologies, proxi.es or
eUler directives contained in the'stayed portions of the FCC I s order . However,
most of the FCC order has not been stayed and the Commission may not disregard
these p.ortione on the bash that it finds them illegal or unconstitutional.

The Commission, unlike a ~ourt, does not have the authority to declare a statute
unconstitutional on its face.N@e~and v. Clea:rwate,,- Hospital, 257 N. w. 2d 365,
36B (Minn.. '[*4) 1977). Likewise, the Commission does not have the authority
eo declare a federal rule invalid. The federal courts of appeals have exclusive,
judsdiction

.. to enjoin. set aside, suspe:nd ( in \oIhole or part) or to d~te1.'"mine the
validity of ... all final orders of the Federal Communications Commission made
reviewable by section 402 (a) of title 47.

29 U.S.C. § 2342 (1).

While the Commission has challenged the statutory aut.hority of che FCC to
regulate the pricing of ,intrastate telephone services, it has done so properly
by 1nt:erven1ng in a laWSUit before a federal court of appeals. not by declaring
port.ions of the rul~ invalid.

~. Burden of Proof'

In itB April 17 I, 1997. OR-PER GRANTING PETITION, ESTABLISHING PR.OCEDURES FOR

LEXIS··NEXIS-
-&:\. II.'"'' Itl'.he: "e.al.1Ue~ ,. I'''''p

6:49PMPRINT TIMENOV, 14,6:26PMRECElVED TIMENOV, 14,
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ARBI~T~ON in this matter, the Commission determined that USWC has the bur~en

of proof in theae proceec1iriglil. 'T~e Commission stated:

The 'burdenof px:oofwith respect, to all issues of material fact shall be on U
5 WEST:. The 'faces 'at issue niu.st be proven by a, preponderance of the evidence.

, ,Th.e ALJ,. however" may shift the bur~en of production as appropriate. based on
'WhiciIpartyn~Bcontrolof,checrit.ic:al iUformation regarding the isr;:ue in
dispute.
(*5) , ,
The commission's decision is cons.i.stent with the FCC's August a, 1996 Order in
CCDacketNo.96-98 in' which the FCC specifically established a proof standard
of clear a.ndconvincingevidence applicable to local exchauge companies (LECs)
who would deny an entra.nt' s requeat_ for ~ m~,t,hod of achieving, interconnection or
aCce!!5 ,to u,nbundled elements.

The explicit placement of the burden of proof on U S WEST by the Commission and
t:he FCC ackIlowled~eti: that USWCan~ other LECahi~:ire,a monopoly, not only over the
localexc'1:1ange' network but also oveririformOltion about 'the network that is
needed to make major decisions in this proceeding.

. .. . .

/D. Agreemenes, Subject: to MOdification, Commission Approval

''1'1\e ~r~emen.tl:> ar:p~tratedinthis'procccding may need tope mOdified in thfl
futur~foreeveral'reasons. Firat, the parties may continue to negotiate as the
st.ateamake theirdec:isions.Second,somedecisions may have to be made on an

.illteriulbasis SUbject \..0 later amendment in f\lture proceedjngs.'l'hesefuture FCC
and commis.sion decisiol1s, including ,rulernakings, may need to be incorporated in
these agr6ements. Indeed, the FCC Rules indicate t}lat a party violates the duty
under the Act to negotiate [*6) in good faith if it refuses

to include in an arbitrated or nego~ial~u agreement a provision that
pet'mits the agreement to he amended in the future to take into account changes
in Commission or state rules ..

47 Cf'R § :'1.301 (c) (3).

, "

Therefore, the Commission,herebyc:larifies that: the agreement:; it approves in
this Order are s\¢ject to modification by negotiation or by future Commission
dir~ction.'Any fut.ure,moditi.cat.ions or amendments should be brought to the
Commission for approval.

E, T;i.metrame for Reconsideration and l"inal Contract Language

Minn. Rules, . Part: 7829.3000, SUbp. 1 establishes a 20 day timeframe for filing
petit.ionsfor r~cuXlaide:r·ation. The Commission believes that a short.er timeframe
ia d~~irable in this case to act ~fficiently t.o promote the goals of the Federal
Telecommunications Act. In considering Whether a vari.ance to allow partie.s to
file a,petition for rehearing or recoIi~iderationwithin 10 dayo of the issuance
of ehe Order 1.8 appropriate, t;.he Commission notes that. it may vary it6 rules
purauant to Minn. Rules. Par.t. 7829.3200 when: '

. enforce~ent ot the rule would impose an excessive burden upon the applicant or
others affected by the [*7] rulej
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granting the variance would' nol:o adversely affect the public in~et'eet; and

granting- the variance. would not confl'ict witl:1 st.andards imposed by law.

Applying these ~tandards, t.he Commission finds that granting such a variance
iswarrQ..ntedandwUl do eo. Firat, varying the time :frame for petitions for
reconsideri..t!onfrom,cwoentydaysto t.en will oot impose an exceafol.i..v~ burden upon
the part:i~sto t.hi~proceedingas,itprovidp.Aparties sufficient time to prepare
~beirpetit.ions and allows adequar.e time for the commission to carefully and

. thOught:.fullyanalyzethQpet.itio~El for reconsideration. It will aleo allow the
Cornmissio.nto act efi::iciePtlyto promote the goals of the Federal Act. Second,
varying the time frame for the filing of petitions for reconsideration will not
adversely' affect the public interest, but instead will allow an orderly,
eff'icient processing of this matter . Third, granting the variance would not
conflict .with standards imposed by law.

The Commifl&ion natel) that it ia not changing the 10 d~y t:.ime period a.llowed for
anewersto petitions for reconsideraeion.Minn. Rules, ~art. 7929.3200, s1.lbp. 4.

Since the. Commission desires to coordinate consideration [*8] of the final
contrlictlan!;iuage 'wichit.s:r:eview· of the petitioos' for: reconsideration., this
Orde~ .....i,llgivl;! the .parties 30. cia,ysfrom the issuance of thio Order to file
final contrac,t language. Inte~es.ted parties and participants will have 10 days
to file comments on thesubmi.tted final contract language.

II. Disputed ISsues: Analysis and Action

A. Bill & Keep

Under 47 U.S.C. § 2S1(b) (5) ,eachLEC haa the duty to establish reciprocal
compensation arrangements fort,he transport and termination of
t@lecommunicat:ionR_ tlBill& Ke@p" iA a compenaat'i.on agreement where two
int.erconnected carriers terminat~ each othel's traffic without: billing each
other. 'This method reduces t.he use of resources devoted to measuring traffic and
billing.

1. AWS

AWS proposed that the companies be allowed t.o "bill &keap" in this case
'becCl.1J.se.it.argued, the amount of compensation to be exchanged between parties
will be "equivalent" .AWS expla'ined that 31tho1.~gh the traffic between AWS and
USWCis substantially unbalanced, 'AWS' higher costs to terminate traffic (more
than 01 times USWC'sz cost) mean that in net, the dollar value of the compensation
o'''ed ea9b other may be in balance.

AW,t; asserted [*9] that OSWC has not pr@sel"lted any evidence regarding its own
cost,s or AWS' costs, while AWS has pr.ovided evic;ien~e to indicate that it.s costs
are substantially higher that the costs of USWC. AWS stated that it is p:r'epared
to waive full. cost recovery to gain the advant.agea of "bill & keep",

2. USWC

USWC ar.gued that the Commission ShOUld reject "bill & keep" as a compensation
me~ha.nism rOot' t:.t.·~ntlpOL-l, b:H;'minat ion, and tramJi t. uswc seated that thelo'CC

6:49PM
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cl;>ncluded that bill & keep could. be· imposed by ,a state only if traffic is
ro'ug~ll,'y balanced int:.wo dir$ctiQns, is expect..eu l;o remain 50, and nei t.her
carrier has rebutted the presumption of symmetrical rates. USWC stated that
trq.ff;ic ·flows.bet~eeQ.ieaQdAW$",illrarely,'if ever, reflect a stable pattern
of balanced traffiC becauseAWSwill choose to serve particular types of
customers and willtar~etnoo-randomgroups, while OSWC must serve all comers.

USWC not.edtnat in many ofit.B existing agreements with CMRS providers the
traffic issignific~ntly \lnbManced,e.g, land-to-mobile traffic is' typically
less than, Z'S percent· of cotal tra'ffic.

3. The Department

The Department recommended· that ."bill &. keep" be reject:ed MI a c.ompensation
{*lO) mechanism for transport and termination. The Department l:"ejected AWS'
and uswc' s cost·studies ae unreliable. The Departmcmt noted that AWS' evidence
was extremelY,sKetchy andUSWC'scost;·scud:f.es were.seriously Hawed.
F1J.rthermore, . th.eD~partmcnta.r9u.ed that the record is unclear as to what degree
t:r;affic betw~en the part:ies i~ out of balance. Giv~n the uncertainty rp..g:arding
ac't,ual Cd&lt~and<tctual traffic flows , the Department did not' believe there is
enough, evidence to find that. "bill· &: keep" will fully compensate. bot.h parties.

1. The .lU..J

The ALJ did no.c explicitlyaQdr~ss ehe issue of "bill .. keep" but did make an
eXJ?licit recornni~I1dation reg'arding, the prices to be implemented in this
proceeding, It: appears that the ,ALJ's dec.ision tUl:'ecommend prices implies that
it is llotrecornme71ding "bill & keep".

5. 1l.nalysia and Action

Under 47 U.S.C. § 252(d) (2) (AJrecipl:"ocal compensation is not juat and
reasonable unleF.Js .i t

.. providel!f fortbe mutual· and reciprocal recovery by each carriel:" of costs
associated ....i.th the trq.naport. and' termination on eaohca:t'rier' s network
facilitieB of calls that Qriginate on the network facilities of the other
c<l:t':r:ier; and(ii)eucbterms and. [ .... 11] conditions det:ermine such costs on. the
basis of a reasonable approximation of the addieionalcoets of terminat.ing such
calle.

Given the uncertainty regarding actual co~t3 and actual traffic flows, the
Commil3~ioh does not beli~ve there is enough evidence in tl'lia record to find
,"bill.· & keep" will compensate both parties. Therefore, the Commission finds that
"bill &;keep" is not an appropriate compensation mechanism for transport,
termination, and transit. '

B. Interim ~rices

l.il par,;ies and the ALJ agreed that: permanent rates fOl:" exchange of traffic
should not be $et in this proceeding and should be set in the CommiB~ionls

gene.rio cost dockt'!t (P-442, 5321. 3167, 0166, 421/cI· 96-1540). At iRl'Illl". here iF..'
what int.e~im,rates will be eetablished that will be 5ubject to a true-up when
permanent 'rat~e are set .ill the generic: cost docket. .

6:49PMPRINT T1MENOV. 14.6:26PM
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'AWS spOnsored propo:sed 'interimra,tes based on its modification of Q USWC COltt

5t\.\dy.~king;ad'justments;to the cost of capital and depreciation rates. AWS
propogedt~efollowin9 interimra.tesbas~d on the cost study it submitted in
this ;Jfro(:eedmg;

Type2B, ,(~n.d effice termination)', $ .0025 per minute of use
Type 2A {tandem ~witching and transport) $ .0020 per minute of use

'Transit (tandem switching and transport) $ .0020 per minute of use
[-12]

2, USWC

uswc proposed two alternatives for interim prices;

1. 'l'he rates set in t.he March 1,1994, agreement bet....een the par.ties:

Typ.!! 2B (end ·office termination)
Type 2A. (tandem sw-tt2hing and transport)
TranS1 t (t.andem: awi t,ching and transport.)

or

$ .0206 per minute of use
S .0245 per minute of use
S .0245 per m{nute of use

~. The int:~rim races £et in t:he U S WEST Consolidated Arbitraticm docket:

Type 2B (end office termination)
Type2A (tandem switching and transport)
Transit (tandem ~witchingand transport)

3. Tn~ Department

$ .00260 per minute of use
S .00556 per minute of use
$ .00556 per minute of use

The Department stated that neither ~arty has submitted sufficient information to
determine permanent l"at.es for ,transport and termination. According to the
Department, USWC'haB not supported the use of any COSl: study including the study
it provid~d to AWS ,.t. AWS:' reque~t.

The bepart:ment noted that the cO.Gtstudy relied on by AWSon this subject is not
based :on '!ELRICprinciple!:l andwae rejected in the Consolidated Arbit:t'ation. The
Department fu.rth~r stated that AWS' modi.fication of the USWC cost. study is not
sufficient to make that study ['"'13] appropriate,

'I:he Department recorumended that the Commi.ssion adopt the interim rates
determined in the Consolidated Arbitration docket at this time and establish
permanent rates with the guidance. of thl;! USWC' s Generic Cor.t doc]eet: . The
DepaI:tment .fu;rthex: recommended 'chat. the interim rates which would prevail at the
conclusion of this proceeoing, through to the conclusion of the Generic Coat
docket, should be subject to true-up as was ordered in the Consoli.dated
A~'bit:ration,

4. The.ALJ

The ALJ st:ated chat. it is appropriat.e to adopt as interim rates in this

RECE1VED TIMENOV, 14. 6:26PM PRINT TIMENOV, 14. 6:49PM
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pJ:"oceed~llgt.he interim rates f,or 'transport and termination ordered by the
Commission in the Conso~idated Arbitration proceeding. The interim rates should

,prevail t.rom the conclusion of ,th.1sproeeeding to the, conclusion of the generic
e~st docJ.tet., ,The int.erim :ratessbould be subjeet to true-up based on the
'permanentriiil.te. est.ablis;hed it'lthe Generic CO:i.lt proceeding.

5. COlfunisl:lion Actiull

Section 252 (b) (4) {Al of the 'Act states:

The S,tat.e commis:Jion shall limit its consideration at any petit-ion unde1.'
paragraph (1). [Arbitration. J ',. 'to the i19sues set forth in thet/etition and

in the r~F;lp(,lfIfl4'!, ; f ;;lOY, fiJi'!!Q \If\d,,,'r' pa,..agraph ["'14] (3),

,Since the' cqet. studies supporting the rates set in the. USWCConsolidated
Proceeding are not. part of the record in this proceeding, they may not be relied
on as the best evidence available. Those rates were based on Hatfield 2.2.2
which is not part of the record evid~nCe.

Thecont:rac:t rates in tlle'March,U94 c.ontract between USWC and AWS were approved
by'th~Com",i~eion in B~4.However, tneGe ra,tes were not .cost-basedand were
o.pprovadund6r .. a different regrt1:lto1.·Y structure. As such, they are unsuitable
forad6pt;ion af' interim rates in t.his case,

As between USWC's cost study aa is and its cost study as modified by AWS, the
comm:1.seiop Unde that USWC'el \l1'l1'nbdified coetstudy is preferable because the
Commission has approved the 13-year depreciation life uoed in that st\ldy, Hence.,
the Commission finds that the best. evidence in the record is USWC' s unmodified
cost 9tudy.

The resulting rates are;

End .office Termination:
,Tandem 6< Tnm,s,port:

,End Office Termination and Tandem & Transport:
Transit:

.001994

.001114

.oonoe

.001114

These rates do not include an amount of depreciation reserve deficiency
( . DOnO); as originally 't'equeatad by uswc. USWC subsequently withdrew [*1.5J
its request to recover th~depreciation reserve deficiency in the rates set in
this Order, statius that the deprecia.t.ion reserve deficiency Rhould be
eatabl:lshedfor all ILECS in a separate study. In these circumstances, the
Commission firtds that the absence of an alnount of depreciation reserve
defici~~cy ~p, ~he races establi~hed in this Order do no~ render such rates
unreasonable. In so finding, 'the ,Commission is not determining thot the ratea
ultimately adopted as a result of the generic cost proceeding will or will not
contain an alllount of depreci.acion reserve deficiency. The Commission notes,
however, that depreciation reserve deficiencies have never been approved by this
commissiuo.

C, compenaaelon to AWS J?'rom Thi.rd Party Carrier

'l~he parties could· not agree on what. r.ex'mination charges would be owed to AWS by

6:48PMPRINT TIMENOV, 14.5:26PM
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third p~rty :carriers forcllllsoriginating with a third party carrier,
traneiting1J S WEST's nec,""oz:k,and terl"l\inac1ng on AWS ' network. Nor could the
parti'l~ ,CiI9::-ee, ,Oil USWC' s role inf~cilitatin9 the collection of these charges by
AWS in the interim periodwp,en,A"'S has not developed agreements with third party
'oarriers. '

1. AWS

AWSa~gueclthatuntil it can arrange [*1.6) agreement.s 'with third party
'carrier9;USWCshouid not bill, or collect terminati.on charges for carriers usi.ng
its facili.cies fortransiteCl tra.ffic unless those carriers have a reciprocal
arrangement thQ1t\Selvee. According to AWS, third party carriers and AWS should
originate and terminate their own traffic, vis-a-vis each ot.her, on a "hill "
keep" bas:l.s.

2; USWC'

USWC asserted that it is not, responsible for the monetary arrCU'lgel\'lent betwee.n
origiJ:l,ati.ng and terminating carriers. uSWCargued that i.t is not. required to
negQdlltet,rans:Lting arrangelIl(!pts'and to bill for them on behalf bf AWS and chat
AWS' ,:relationshipG w.i~h third party carriers hqve nothing to do with this
p~oc~edin9 between uswc and AWS.

3. The Department and the ALJ

Neither che Department nOJ;'tlle ALJ cotnll\el1ted on this J.ssue.

4. Commission Action

'I'he Commission fi<nds that it is consistent with the Act that USWC be required to
make its recording aAdbi;l.li.ngatlrvices available to AWS to facilitate AWS'
collection, of termination chaxoges owed it by t.hird party cOlrriere. Of course, if
AWS doe~ ~oe USWC's recording and billing services it mu&t compensate USWC at a
reaaonable r~te.

,D.' Compensation fol..- Tra,ffic [ *17] Tet'lIIinated at AW'S I MSCs

The parties could not agree whether AWS should be compensated for it.l5 Mobile
swit.ching Center (MSC) at the same rate USWC is compensated for its tandem
swit.ch or at. t:he lower, end ot:tice rate.

1. AWS

AWS argued that. it ~hould be compensated at the higher tandem owitch ra.te for
Will:! of its MSCs ~ Ali'S ar.ated that, it,s: MSCcanal'1d d.oes terminate calls to any
phYflioallocatlon t.o which tlSWC's ,tandem can terminate calls and performs

. functions remarkably oimilar to a USWC tandem switch.

AWS. rete'rr~d to the Commission's decision in the Consolidated Arbitration where
the Commission stated that: cOrnPttti~g local exchauge company (CLEC) swicches
perform the same function as t.he incllmbent'!'!l tandems in that thoy both route <"1nd
cli\rry the ,calla of the ather carrier's subscribers, AWS argued that there is no
demonstrable difference between aCI.E:C switch, AWS' MSC, and USWC'a tandem.

«,A "lClnbcr of,1Io IlcN ~""""\rI<_
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tJ SwgST' ,,~O:$itionis that AWS' s ....itched 1').etworkdoQ3 not perform a tandem
swit<;1hing' f uric.tion and, th,erefore;dou not qualify for higher tandem awit.ching
rates'. USWCax'gued thatAWS '~witC:h functions as an eod office switch, that AWS
Vrovides only;asi.ngle switch,ingfunction, 1'*18) and that AWS does not incur
the costs. that USWC dO~Bin performing'two sWlt:chiog funct:ione.

. '.

USWC also rejected AWS'argument thattTSWC should paytandeln rat.es, as opposed
to eod office rates " simplybecavse AWS claims to !:lave higher costs . The key
tactor, according toUSWc, is that AWS' MSC does not perform a tandem fl~ction,

tha.t event:hOUgh-Awsmay employ an IS4l T<lndern'switch, chat equipment. is not
us~d t:o p~rfonn a t.,:md~ Slwitching function.

3. The.Department

The Depart.men.tBilpported the position taken by AWS, t.llal;. AWS' e MSCs should
receive compens~tionat~he can.dem·swit.-:h 'rate. Citing' the FCC Order at
paragraph 1090, Department stated that state commissions are directed to
consider the :functionality and th~geographic area to be served by a
competitor;., swi,t,ch in cornpaiisori, to the LEe's switch. The Department noted that
AWS' MSCswitche:;l appea.r to function in both end office and tandeCll capacities,
that AWS I. oell site controls.....itchand cell sit.es work t.ogether to perfonn end
offic:~ .functions .. Addit:LonalTy,the Department noted that AWS' MSCs perfonn
transitfunctionaby routing call$! to other wireless carriers.

, 4. The AL,:r

The ALJ'noted that Paragraph 1090 of the [*19] FCC's First Order directs that·
states consider the functionality and geographic area to be served by a
competitor's switcl1 in compar1e6ntc theLEC's switch. The ALJ found that AWS'
MSC switches' a?pear tofunc'tion .il) both end office and tandem capacities, that
A~'.9 I cell.site control switcnand cell sites woz:'ktogether to. perform end office
type funotions, and that AWS'MSC.!:'perform transit functions by routing calls to
other wireless carrier:;;,to comple~e the. roaming calls ofit.s cust()mers. The ALJ
f:urther noted that. by virt.ue of the MSCfI' technicai capabilicies and
inter.connect:i.onswith othernetwOl:KS and AWS' s roa.tning agreements with other
wireless carx'iere, AWSsubscribers can place and receive calls for. out-·[state}
Minnesota. The: ALJ conclud~d, 'therefoI'e, that AWS I 'MSCs are comparable to USwe 'e
tandem' eWlechesand, as suchJwarrant compensation at USWC's tandem rate f(.1r
USWC traffic, terminated at ,AWS'B MSC.

The ALJ expressed surprise that several other State Commissions have determined
that a wireless network does not gualify to be compensated at the tandsln rate,
in light:. of the quantum of proof imposed on a. l:.EC on this type of issue and the
Act's focus on competition and accommod:lt1on [*20) to new technologies. III

any evenc, theALJ noted, the Minnesota commission addressed this iaaue as it
relatefl to Minnesota competing-local exchange carriers who do not have wireless
network.& ,in the Consolidated Arbitration Proceeding Order. See Order. pages
70-72. In that Order, the COI\\Il'\iS/:Jion stated t.Mt it was inappropx'iate to tocus
on "cert-;ai.n t:echnical and functional differences between U S WEST's t.slldem!5 and
typical C~EC switches". The .ALJ stated he was unpereuaded that the technical
differenCes· betwe~n AWS'e MSC,warrantD treating AWS's MSC like a USWC end office
and concluded t.hat. USWC failedto.pr.ove that the difference justifies difterent
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'compensation in rates.

S.Colnmisj;lionAnalysis and Action

:pa1;'agraphio90 ,of t.beFCC's'Order states, in part:

Pale 12
T.F.XSRF.

stat't!:l!lshallalso consider ,,,,he.t.her ·Dew technologies Ie -9. fiber ring or wireless
ne~wo:r.:k~)'pe:r:fC)rm functions similar to those performed by an incumbent LEC I S

tandemflw;i,tch, and thus, whether some or all calls terminating on t:he new
ent:ran.t's· network sho\.1ldbepriced t.he same as the sum of transport and
termination via the incumbentLEC'g tandem switCh. Where the interconnecting
carrier' a awitchse:l:ves ,8 geo9:r.aphi.c area (*21) ,compaxable t.o that served by
t.heincumbent.LEC's tandem switch, 'the appropriate proxy for the intE'1T.'connect.:ing
carrier' a a,dditional costs is the, LEe tandem interoonnection rate. (emphasis
addad. )

the Commission ,has considered the. functionality and geographic factor:!! cited
by the FCC sf)d poncludes that e'o\'llEl but: not all of the calls term:l.nating on AWS'

network should be priced at the 'saine rate USWC is compensated for its tandem
switch.

All the pa,rti.eo 3I\d the !UN acknowledged that AWS' MSC ,8witchec function in end
office capacities for some~alls.a:nd in tandem capacities for others. The
Commission findst.hat actual perffJrmance of the switch on a. given call, rather
that the capacity to perfor.m with respect to that call is the critical question.
n~ The Commission ,finOs., thez'efore, thi:lL it woultlbe ctppropriate to compen'!;ate
AWS at the higher tandem. rat.~for ca.lls that require its·switch to perform
tandem switching ~un.cti(jns and to'becompensated at the lower end office rate
fox"ca1l5 that simply require end office funotion.

-Footnotes- - - - - - - -

n:l ~f the FCC' paragraph meant that all calls terminated on a zwH:ch t.hat had
the capacity to perform tandem switCh functions should be compensat.ed at the
tandem switch rate. the FCC's reference to t.he Commission determining whether
"f;ome or all" of the calle should. be so compensated would have no meaning. 1'0

give me/jDing to the "aome-or ~.11" l.o'l.ngl1:lge, ~ct.ual pl'lrform<lnce of t.he switch· on
an given call, rather than abstra.ct capacity to perform, is the key to the rate
at which the terminating switch functiol1 should be cOlnpensated on such a call.

- .. ..; - - - -End Footnotes- - - - - - -
[*22]

The Com~ission will direct USWC eo work out, in conjunction witll AWS, an
appropriat~ means to identify the functions actually performed with respect to
the USWC Galls terrninaced a-t. AWS'8 MSC and to compensate AWS accordingly.

E. AccessCharqes for Intra-MTA n2 Roaming Calls

-' - - Footnotes-

n? t-rT'A. rf:!fF.!'fFl r.o the Major TradinCl Area, which is the geographical an~""

conaider~d by the Fec to be the local calling area of a CMRSprovider, such as
AWS. Roaming a.reas are much smaller geographic areaa defined either by the
'signal reach ot' a cell site' or by market.ing practices which may aggregate

lEXIS"· NEXIS" lEXlS··N~XIS·
&,A lIICmb<r '" .l!< AftG'u.c.,,, pI< _""'"
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.several cellsitea into a single roaming area. for billing purposes. A!5 such, Il

<:MRs sUbs~·ibe.r may make a call within tbe MTA. that is Bubject to ;t'ocuniug
charges, and that. cross.es a state boundary.

- - -End Footnotes-

The Major Tra,dit1g Area (·MTA) is the . geographi.cal area considered by the FCC to
b~ thel~c;alcallingareolo! a.CMRS provider, such a:'l AWS. The MTA 't"elevant. to
AWS in'. this proceeding c::oversa large area: almost all of Minneeota, all of
Nort.h Dak.ota/over [*23] halt of South Dakota, a significant portion of
Wisconsin. and a small portion of Io....a. The parties could not agree on the
cOInpencation for calIfS that 1) originate and terminate within the MTA and 2)
crOBS state boundaries .

.1. ASW

AWS asoerted' that the MTA istheappropriaee definition of it:; local service
area and. as such, calls originating and terminating within the MTA should be

sW:ij ec.tt.o transport and.termin.ation chiirge~, not interstate or intrastate
access charg~s.

2'.. USWC'

uswc argued· that intra-'MTA tra!f:i,i::·t.hat·transits interstate facilitie!;l is·
subjectto'interstate ace:ess' cha:r:ges and that AWS should be responsibie for
idt:ultifyings~cb traffic, uswc.argued that it charged AWS. access charges under
the 1994 pre-:existingll.greernent and, therefore I it is entitled to continue to

.collect thoaechargee .• uSWC.claimed that under t.he pre-existing agreement access
charges were not differentiated, but were included in a single "blended rate"
that included toll chargee. USwe assert.ed that it is unnecessary to find that
access chargcG .....ere expli.citly deli,u~ateo under t:he pre-exiating contract in
crdp.r to findt_hlilt:t.he current payment_ of chargAR hy ~ws is appropriate.

3. The Depa.rtment

'fhe Department cited Paragraph l043 of the FCC OX:'der to show that the FCC seekfJ
to maintaIn the status quo ante with respect to access charge payments fat·

·inter.-tate.roaming traffic. The Department argued that USWC has not met its
burden of proof on this issue, i.e. that it has not provided evidence that it
has been collecting interstate access from AWS·in the past under the parties'
1994 agreement, Therefo~e, t~e Department argued, USWC ic not entitled to
collect interstate access chargee with respect to intra-MTA roaming calls.

4. The ALJ

The J1I~.:r· re'commended tha.t USWC net be allowed to assess AWS interstate acc@ss
charges for intra-MTA roaining. The ALJ noted that Paragraph 1043 of the FCC's
Fi.ret Order specifioally refers' to interstate roaming traffic, and states in
part:

... the new transport alldtermination rules should be applied to LECs and CMRS
providers .. so that CMRS can continue not to pay intet'state access charges for
traffic that currently is notsuh:ject to such charges, and are assessed such
chargee for traffic that is currently subject to interstate access chargee.

. ,

lEXIS-·NEXlS-
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Based onthis,lat,guage., the ,ALJ concluded tnat t.be FCC is :H~eking CO maintain
[·25] the status quo ante w1th respect to access charge paymentc for
interstate ;~oaming traffic. ,TheALJfound that OSWC has failed to prove that
AW$' 'od.g;i.natingintr:a-MTAroarn:i.ng traffic was subject to access chargee prior
to tlleF.CC'sFirst Order and, therefore was not entitled to apply such charges to
such iraff'icRow.

.. . -

5. The Commission's Ailalysls'ana Action

In the Commission's view, the FCC Order (paragraph 1043) seekel to maint.ain the
status quo ante regardingintra~MTAroaming charge~. The commission finds that
UEWC hilS failed to prove that suoh tr~ffic w~s ~ubject to interstate access
charges prior to the FCC's Order. Therefore, the Commission concludes that USWC
must notf;l.ssesi!:l AWS interstate or intrastate access charges for int.ra-MTA
roaming traffic:.

F. Compensa1;ion for Terminating Paging Calls

'I'he pahiescould not agree whether AWS was entitl\!!d to rece;i.ve compensation
froin USWe ,forterminatirlg,~agitlg clills originating in USWC I S service area.

1. AWS

AWS arguedt.hatit is,entitledtqbe compensated for the ~e:rminationof paging
traffic o-r1g~natedbyUSWC, andthnt ,AWS need not compensate VSWC for facilities
used to d~livers\l,ch calls becauseUSWC is the originator [*26J . of such
cnlls. RegardingUSWC's claim that AWS has the duty to provide reciprocal
compensation, AWS ref~rencea Paragraph 1008 of the Order which states, in part:

Ac~ordingly, .LBCs are obligated, pursuant to section 251(b) (5) (and the
corrf';!sponding pricing.st8ndards 6£ section 252(d) (2», to enter into reciprocal
compen~ation arrangements with all CMRS providers, including paging providers,
for thetrq,nsportand te:r:'mination of tr·a.ffic on each other's networks.

AWSalso cited Paragraph 1092 of the Order which ::;LC:i\.;ell, in part:

paging prov'iders, a6 telecommunications car.riers. are entitled to mutual
compensation for the transport aAd termination of local traffic, and should not
be required to pay chargee for t.raffic that originates ou other car.riers'
networks , ..

2, USWC

u.swc; argued ~hat AWS is not entitled to receive compensation from USwe tor
terminat.ing paging calls origilliiting in OSWC'B service area. UBWC acknowledged
that the duty to provide reciprocal compensation for transport and termination
arises under S 251 (b) (S) but al:gued ttlat reciprocal compensation is
inappropr.iate for AW$' .paging services beca,uae paging services are one-way
cOI'\1ll1uuicAt:i,on. i. e. no (*27) calls originaLe on AWS I facilities to be
~erminated by USWC.

3. The Department

4J' ,'. . .. ,.
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Tbe :ceparel'\'lenc' agreed. with AWS,. The Department: cOntended ~hat it has seen no
legalaut~o.rity off.ered·iilt.llJ.& proceeding to permit the. ALJ to depllrtin this
insta:nc.e"f~crn'thegenet:al.rule that . each party pays for calls: originating on
th~irownnett.iorit (Initial Brief" pp. 16 -17). Referencing the FCC First Report
andorder,'Pa~agraphs100S, 1042,an~ 1092, the Department argued that (i)
pagingpr.ovidersare consider,ecl' to. be teleoommunications carriers, (ii) LECs are
prohibited,£romchargiogpagiu9 prOviders for calls originating on other

.carder; s n,?,tworks I and (iii·) .parties that terminate page calls must be
co~erisatedby. the compariy upon whose network the page call originated.

4. The ALJ

The ALJrecommende,d that. AWS not be required to pay fo,.. the termination of any
uswc originated calls through direct termination chargee. The AL,; found that AWS
is allowe4to cha:r;ge for the termination of USWC origin~ted paging calls based
on 'theo~tccimeofthe FCC's futu;z;'e' review of this issue that is provided under
the ,FCCOrd~r;

s. Commission ~alYBiB and ~ct:ion

pilgingprovid.ers are definedi,:n 'the. FCC [·28] Order as "telecommunications
cai:'r:l.ers,h.and under the Act, all telecommunicationo carriers \:lX'e entitled to
reciprocalc6mpensation from incUm1:>ent LECs. (47 U.S.C. § 251(h) (5». The FCC
Order states the rule clearly:

~col::din9J,y,I.ECsare. ob:tigated, pursuant to. sel:Liufl 251 (b) (5) and the
corr.:espondingpricing standard.~ of section 252(d) (2), to enter into r@ciprocal
compensat:.:ionarrangementa withallCMRS providers, including paging providers,
for the transport and termination of . tra.ffic on each other I a net~orks, , . . .
(FCC Order; P 10Q8)

The FCC has rei. t.er6 t.ed thisr'ule as follows;,

.Paging·providers, as telecommun:Lcations carriere, are entitled to mutual
compe~sat;ion for the transport, andterminat,ion of local trafflc, . .'. . (FCC
()rder, ~1092).

TheCommissionfinda no exclusion in t:he Act or the FCC ox-de;- that would prevent
applicati.onof· the clearrule'thatAWS should be compensat.ed by USWC for
terminating paging calls originating in USWC's service area.

G. Dedicated Paging Facilities

1'ht) part:iescould not. agree wh~tner AWS should be reqUired to pay for facilities
requfred t.o co~mect'.AWS' ded1cat.e'd paging t:aci11ti.ee to USWC: IS net:work.

1. AWS

With ,respect l~~9J tpcharges for pag~ng facilities, AWS relied on
paragraphs 1092 and 1042 ":'hich state, respectively, in part. at; follows:

Paging prQ'I1iders I AB telecommutlicatione carriers, are enti tled to mutual
compensat{on for the tran~port and termination of local traffic, and should not
be required to pay charges for traffic that originates 00 other carr1ers'

LEXIS-·NEXI5
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We therefore conclud~ that section 251(b)(S) prohibits charges such as those
Borne incuinb~nt LEes curr~ntlyitnpose on CMRS providers for LEe-originated
tra:CflC;;A,sof the effective dAte' of thifl order, aLEC tnU5t ceafle charging a
CMRS'prov,id£t.ror othe~caTr.ieJ:"f.br terminating LEC-originatedtraffic and must:
pro~id~th'at,:traffic to theCMRS provider or other carrier without charge.

AWS argued that by trying tt) impose facilities charges on AWS. as it has done in
thepaet:,uSWC i.strying to circumvent thito rule,

2. USWC

uSWC',proposed that Awssh9ulCibe required t.o pay for facilities required. to
connect' AWS' dedicated~3gingfacilities to USWC's network. USWC noted that
Saut.,·hwed:erttBell request~dolarificationfrom the FCC regarding its rules for.' . ' . - . , . . .

interconneetioribetween LECaalldpaging carriers and that on May (*30) 22,
1997, thetcceeeablished'aplea¢i,ing cycle to receive comments onSoiJthwestern
Bellls·i::e'~est.USWCaskedehatilny,Commission decision ahouldLe designed to
aecqmmodatelater action by the FCC.

3. The Department

The Department stated that no legal authority hal3been offered in this
proceedingt,hat would j\1scHy ,per,mitting the ~r..Jt:o depart from the general rule
that eachpnty pays fO,r 'calls 'originating on their own network. TbeDepartment
argued that USWC benefits from the facilities used to transport paging traffic
because those facilit.ieeper~itUSWC I s customers to place paging caLls.
Ac:ldition~ll}'"theDepartment note.d. that paging calls that originate fromUSWC
cuetomers'gene~;;,te return calls to l]SWC's n~twork for which USwe is compensated

, for te~mination.

4. The ALJ

The A.LJrecommended that the AWS should not be, required to pay USWc for any
USage of, fatl.l.it.ies aSliOodated'fl1.th the delivery of paging services. The ALJ
noted'that the, FCC exp~esaly pl'C;;)iibits the imposir.ion of cha%'geli as they h~d
been 'applied in tr.,e past, stating ~t paragraph lO~2 of its Order:

We therefore 'conclude that section 251(b) (5) prohibits charges such as those
eomeincumbent LECs currently [·31} impose 00 CMRS providers for
LEC:"'or}ginated tra,ffic. ,As of the effective date of this order, a LEe muat: cease
charginga,CMi{!:> provider or other carrier fOl' t:.enninal:.ing LEe-originated traffic
and muct:', provide that, traf.fic e,o the CMRS provider or clthp.'r carrip.r without
charge. (FCC Order. paragraph 1(42) (emphasis added) .

The ALJ cit.ed Paragraph ],042 of the, FCC Ordf:!r and stated t.hat the requirement
that paging providers be compenSllted for the termination of LEC-originated
traftOicsimilarly' Tp.rlilires t.hat. they not be charged for the facilities used to
deliver ~uch traffic. Conse~ently. the ALJ reasoned, the facilir.iea used for
the delivery of such traffic must alao be paid for by USWC.
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5. The Ccmmission's'Analysis and Action

The ~'CCO:rder paragraph 1,042 quoted above clearly states that incumbont I.ECs
must: provide traffic to the CMRSprovider without charge, ~'CC Rule S 51. 703
(i:ttay lift~d)states:

A LECmay n01: .assessoharges cp 'any otl:1!:~r telecommunications carri·er for local
t eilecommunications traffic thatoriginatea on the LEe's network.

As a resl.\lt, the Comrni8sionfindp · that AWS is not required to compensate U S
WEST for the facilities. used, to deliver ["'32] paging traffic to AWS' paging
m~l;;wo:r;k.

H..Effective Date for Reciprocal Compensation

The parties agz'eethat reciprocal compensation is required by FCC rules, but
di~agreed:ae to tl1.edate when rec~proc::al compensation sbo111~ begin.

1 ..AWS

AWS arsueci that-the etfective date for reciprocal compenaac.ton should be october
3, 19'6, the date when AW~E".l.bmii.t~·ted it3 request for interconnection co tlSWC.

2. USwc'

USWC argued for a Noverul:,)er ~, ·199·6 effective date because that wa.s the day the
8th Cil::cu.it Co,xrt lifted thentay of the l-"CC rules.

3. The Department

'.I.'he pepa.rtment argued that the 'e'ffective dC:l.te~hould be Ocl.obtlr 3, 1996. The
Department argued that in lifting the stay, t:.he Court determined that incumL>Qni:
LECs, ~uch as USWC, were not· entitled to protection from FCC rule 51.717.
Consequently, t,he Departmentr~asoned, uswc should not recei.ve a benefit that
the EighthCi:tcuit has de.termined the COl1lpany is not entitled to have.

1&. Th~ALJ

The ALJ recommended an OCtober 3, 1996 effective date. The ALJ reasone.d that an
ot'd~r ofanadminiatrativ~age~cy,such as the FCC, that is initially atayed and

. then allowed to go into effect is effective as of it3 initial issuance [*33]
date. The Al.J noted although t.he Eighth Circuit Court of Appeals temporarily
st.ayed t.he elffect.iveness of FCC Rule 51.717 (b). the Court lifted the stl:,lY on
November ~_Thue, the RUle ",ent into effect permitting reci.procal compensation
from the original submission of an interconnection requesc. In this case, the
ALJfoUIld, lift-ingot the temporary etay rendered the Rule effective on October
3, the day AWS submitted ita request for interconnect.ion.

The ALJ stated that if AWS does not receive reciprocal compensation from the
original etfect:ive datE! of the FCC O.t'<j~.t-, AWS will be denied the benefit which
it had been unj\.\gt.ly restrict@d from recej ving d\l~ t.o t.hf;! f'!T'~C)nE'\(ml> p.ncry of a
stay.

5. Conlm:l..seion Action
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The Colt1l11i89:iOIl i~ peJ::'l:'u~dec1 by' t.he argument:.s p-resented by AWS, the Department
'a:r}d t.he ALJand finds th,at: t.he effeotive date for beginning reciprocal

compensat. ion , fa Oc:tober 3, 1996.

, I . .Rates Pending .order

The parties disagreed over ,the level of reciprocal compensation rateS should
apply between, the comencemept of reciprocal compensation until an Order is
issued in this proceeding. '

1. 'AWS

AWS a,rgued that the March 1994 contract expired on December 31, 1.996, so the
. [*34] cOll,tract; rates set by that contract cannot be used for reciprocal
c6mpens~tion,Awsst:atedt.\'lat:cheArftendment(EXM.bit14) provides tor .a true-up
for; the X'6lnairi1ng months .of ].~g6after the 1994 con~ract expiree and the Interim
.Agreement: (E:r..hibit . 13l'provicle~ fo:r a true-up tor the 'period beginning Ja.nuary
1, 1997, to the "re:l;lults" of 'this arbitration.

2. USWC

uswcargued that' the March 1994 contract contained an "evergreen clause" which
proviaedthat: atteX'.December31,19.96, the contract would remain in effect on
,a monchbymQnthbasis'untilwritten notice was given by one of the parties.
os~c c1:ai~ed tpat the ExhibitS·r.elied on by AWS clearly indicat:e that: the
parties ccmte~pl,:ated that ,the' March 1994 contract would remain in, effect: until
the reaoluticm of the dispute;thr:ough negotiation and/or arbitration. USWC
characterized the goc>d faith lump sum payment:.s, (provided for ill the Amendment
<lIld the Interim Agreement) as an expedient to allow the parties to continue
their bueine6~relat;ionl:lhi~wi.thQUt. int:errupl..l.on o( tl~rvice.

3. ~he'DepartmeIlt

The Department took. no. position on whether the subsequent agreements between the
parties have supplanted theMarch~ 1994 agreement but ["'35J noted that t;;he
1994 rates 9houldprev",,~) l.lnleF.ls the Commia~;()n cietermine~ t.hat the amendment
and interimagreemeQts ar~ bindipg,

4, The ALJ

The 'ALJfound. that the: record did. not conclusively establish whethet:· that
agreement was termi.nated on December 31, 1996 01:· continued in effect after this
date. To determine the intencion of the part;;ies, the AW applied that parole
evidence rule oilnd considered ,the language contained in the pe,rtinent agreements,
Exhipi,ee 13, ~4Clnd 15. TJponreview of these exhibits, the ALJ concluded that:
the 1994 contractual relat:iopehip between the parcies COl'l.cillUed and that the
parties intended t.o clarify compensation issues.

According to the ALJ, Exhibits 13, l4 ~nd lS show that AWS and USwe had
8ubstanti,a.l, dynamic disagreements over their compensation rp-lat:ton8h;p r.lnd that
these parties intended to change their compensat.ion relationship. The ALJ found
that tJSWC has.failed to pro.te that the parti.es intended to continue the J.994
compensation races atter Decel1lber 3~, 1996. 'I'he ALJ indicated that the parties
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should 'honor the agreements i4ent;ified in Exhibits 13, 14 and 15, but noted that
tbe'exhiblt.l!i focuapri~ri1yon true-upa tlnduo not <.:lea.rly ~tat~ [·36] whi:tt

. rates apply.

5. 'The Commil'lsion r S Analysis and .z>.ction

The quest;i<;mwhethe~ the parties, modified the March 1994 contract is a red
her;r;inginth±sproc:eeding th,a.t the Commil!sion will not. purBue. Whether the
'Contract termina~ed or not: is not' relevant to th.e Commission's decision in this
proceeding. Any changes t6this agreement,'. subsequent to AWS' request for
renegotiation, are a contractualaispute between two private parties and not a
matter that ~n~~d concern the Commission.

FCC Rule~. '§ 51.717 set, t.he it:titial reciprocal compensation rate at that rate
prevailin~gin the pre-existing -e.g.reement until the state commission approves a
dif"ferentrate. The parti~$,agree 'as co tbe rates set by. their March 1994
contract~nd the CommisBionl1as 'not: approved any rate a9~eement other than the
going-forJolar.drates set in thieOr<ier. See above at Section B on pages 6-9. The
rates in existence at: the beginning of reciprocal compensation were set by
Commission approved tariff. No other rates have been approved by this Commission
since then.·What.ever thepart.ies, arranged. between themselves subsequent.ly does
not. illlte~ the, fact that· t.he Commizsion has approved no otho.r rates than those io
t,n"" [*37} March 1994 contract.

Accordingly, the Commission will,make n~ decision re9arding the status of. the
parties', .incerim qgreement:s tEXhibi t.s 13, 14, Clnd 15) and direct the p!u:ties to

see)<; 'resolution of their dispute'onthis issue in anotllt~r forum . The rateS which
shall prevail from the commencetnent of reciprocal compensation until all

aibitrat:f.onorder i,s i~sU4!din t,his proceeding are the rates set by the parties
. March 1994 agreement. No true-upia warranted.

J. Pick and Choooe Option

1. AWS

AWS claimed that USWC must make available to AWS any rates, terms, and
c~nditions thath.v.e been a~prov-ed in agrp.emente betweeo tJSWC and other
telecommunication.. car:riers; .z>.WS cited Federal Act Seceion 251 (i) as obligating
l1SWC to. make available any interconnection, service, or network element provided
under ,an. agreement approved under' Section 252 to which it is a party to any
other requesting telecommunicat,ions carrier upon the same terlM and conditio!lt>
as those p:f.ovided in the agreement.

AWS·arguedthat the Fo.deralAct and Fce Rules E;upportthe interpretation that
individual pI'ovi13ionsof publicly filed interconnecl:1on agreemencs can be
selected by a rcqt.le~ti.ng carrier.

2, USWC
[*] 81
uswe argued that the cOlT\l1\ission should reject AWS' recommended pick and choose
provision in thi~ c:!Ise. us-we no.teothat the FCC Ruhm and Orders allowing a pick
and cho0l:!e provision were stli:yedby the Eighth Circuit Court of Appeals. USWC
further noted that in staying the ru.le, the Court stated that such a provision
would operate to undercut any agreements-.that were negotiated or arbitraeed.
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