
Federal Communications Commission
Washington, D.C. 20554

JAN 291998

EX PARTE OR LATE FILED

JOCKET FILE COpy ORiGINf'L

RECEIVED

,

The Honorable James T. Walsh
United States House of Representatives
P.O. Box 7306
Syracuse, NY 13261

Dear Congressman Walsh:

JAN 291998

FEDEfW. COMMUNICATIONS COMMJSSIOH
OFFICE OF THE SECRETARY

Thank you for your letter dated December 10, 1997, on behalf of your constituent,
Frank Wilson, Town Supervisor of Marcellus, New York, concerning the placement and
construction of facilities for the provision of personal wireless services and radio and
television broadcast services in his community. Your constituent's letter refers to issues being
considered in three proceedings that are pending before the Commission. In MM Docket No.
97-182, the Commission has sought comments on a Petition for Further Notice of Proposed
Rule Making filed by the National Association for Broadcasters and the Association for
Maximum Service Television. In this proceeding, the petitioners ask the Commission to
adopt a rule limiting the exercise of State and local zoning authority with respect to broadcast
transmission facilities in order to facilitate the rapid build-out of digital television facilities, as
required by the Commis~ion's rules to fulfill Congress' mandate. In WT Docket No. 97-192,
the Commission has sought comment on proposed procedures for reviewing requests for relief
from State and local regulations that are alleged to impermissibly regulate the siting of
personal wireless service facilities based on the environmental effects of radio frequency
emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the Commission
twice sought comments on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

David L. urth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau



December 10, 1997

JAMES T. WALSH
MEMBER OF c;ONGP.ESS _.••-_. - -.-----.-.­
25TH DISTRICT, New YORK

lEGISLAlIVE
CWAJIIIMAN

VA,HUD.
ANO INOEPENOENT AGENCIES

AGIlICULTUllE.
IlUflAL OEV£LOI"MENT.

_ fOOO ANO DlIUG ADMINISTRATION.
AND IlELATED AGENCIES

Vlcr CMAIRMAN

COMMITTEE ON APPROPRIATIONS

(:ongrt~~ of tbt I1ntttb ~tatt~

Jiuuttt Ul !\tpttBtlil:allbtB

Rlalt)ington, K 205l5-3225

C':HAIMMAN

FRIENOS OF IREI.ANO

ASSISTANT MAJORITY WHIP

Ma. Karen Kornblub
Director, Office of Legi.lative
and Interqoverrmental Affair.
Federal C~nication. cc.ai••ion
1919 M street, H.W•• Rooa 808
wa.hin~on. ~~c. 2~~54

Dear Ms. Kornbluh,

I aa writinq in further reqard t.wo previous inquiries elated
Hovaber 7th and Hoveaber 19th on the u1:ter of FCC preeaption of
local zoninq lava in re.pect to the con.truction of co-.unication
towers. The at.tached l.tter froa Mr. Wilson, Marcellus Town
supervisor, outlin•• his concerns with the "Pederal Zoninq
caaai••1on". -

It would be appreciated if you would review the aatter and
provide _ with your recoaaendationa. Pl.....end your reply to

.. the ··attenrion of:

Hon. J-. '1'. Walsh
AtU: K1IIberly K_p
P.O. Box ;306
syracu.., H.Y. 13261

If you have any further quutiona, pi.... call WI office at (315)
423-565;.

'!'hank you for your assistanc. and expeditious handlinq of this
inquiry.

sincer.ly,

n
\hA-~ T~

11;:::: 'r." Walsh
V Member of Conqre••

....,., D" '·O.·.·,,· ,...--_ - -
WASHINGTON. DC 201>1&-32210

(~02l 225-310· t202' 22&--6042 FAX
E·Mail ·.p.lam".wallh@ffI.I.l'loU.....go"

l340 r-e:OEftAl8UllDetG
SV".CUSf:. NY 132tl

tJP~1423--S6S' 13'10) 423-S819 FAX

, ,·NeOL" STREET
.I",eUIlllN. NY 13021

(31$1 as,S-0641 (31S.25S-1369F4X

45 CHURCH STtQ:ET
COIITLA'ID. NV lJO<l5

1501: 751-3i1S

PRI:'olTED ON RECVCLED P....PER
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24 r.t Main Street
MlIJ"Cdlus. New York 13108

31~/673-3269

nEC 101991

Cecember 10, 1997

Congressman James T. Walsh
P.O.Box 7306
Syracuse NV 13261

We are writing you about the Federal Communications Commi.sion and its
attempts to preempt local zoning of cellular. radio and TV towers by

- -" "maKI"ng -tn. -FC-c' "t11.-- il F".de ,..a"]:" "Z'UI11"11'J commi 6. i on" to l" ~ 11 ':!! ll!.!l e!" t~ lllll\ho" e
and broadcast towers. Both Congress and the courts have long recognized
that zoning is a peculiarly local function. Please immediately contact the
FCC and tell it to stop these efforts which violate the intent of

.- - - - . - - Corig ,.. ..-5·••- ";:rr.··-c dn·s"i.i t"U ~i·o"tT·"·a1·Id- Pi·i:-ne l-p·l a: 0 f -F eo e r.!! ism.

In the 1996 Telecommunications Act, Congre.s expressly reaffirmed local
zoning authority over cellular tower.. It told the FCC to .top all
rulemaking5 wh&r~ the rec was ~ttemptin9 to b~eom~ ~ Federal Zoning
Commission for such towers. Ce.pite this instruction from Congress. the
FCC is now attempting to preempt local zoning authority in three different
rulemakings.

Cellular Tower. - Radiation: Congre•• expre•• ly pre.erved locai' '2()n-1ng-""
authority over cellular tower. in the 1996 Telecommunications Act with the
sole exception that municipalities cannot regulate the radiation from

······ __ ···_·ca-1:}i;l·la-l'" ~r:tenn~~ if it 19 ~!t ... Jn limit. set bv the FCC. The FCC is
attempting to have the "exception swallow the rule" by u.ing th.· 11mlt:"e-d
authority Congre •• gave it over cellular tower radiation to review and
reverse any cellular zoning decisIon in the U.S. which it find. "tainted"
·by l"~d!~t!o~ cone~r"~. Aven if the decision is otherwi.e perfectly
permissible. In fact. the FCC is saying that it can".econd guess i • 'w'hat: --­
the true reasons for a municipality's decision are, need not be bound by
the stated reasons given by a municipality and doesn't even need to wait
w~til ~ lor-al olannino decision is final before the FCC acts.. - - -..

Some of our citizens are concerned about the radiation from cellular
towers. We cannot prevent them from mentioning their concerns In a public
hearing. In its rulemaking the FCC is saying that if any citizen raises
this issue that this is sufficient basis for a cellular zoning aecision tv
immediately be taken over by the FCC and potentially reversed. even if the
municipality expressly says it is not considering such statements and the
decision is completely valid on other grounds such as the impact of the
tower on property values or aesthetics.



-- R-oqio lTV To~.rs r -The FCC" s p-ropoaed' rule on -radio and I II l:OIJe r5 -1-.- -lis - -­
bad: It sets an artificial limit of 21 to 4S days for municipalities to
act on any local permit (environmental. bUilding permit. zoning or other).
Any permit request i. automatlca,ly d,emed granted_ if the municipality

. dUifl5'iT' t . ClC t -.tIT - th 1 s -t.tmer rame.- -e98n -1 f the' app i ication is i ncomp-l rt.,- .IfI"" -­

clearly violates local laIJ. And the FCC's proposed rule would prevent
municipalities from considering the impacts such towers have on property
values, the environment or a.sthetics. Even safety requirements could be

--",var-r'btdifii "b'y th.-r=eel' Arrd ',sl"l" ap-peers-of-zonlng "no petrrnl t o8fl.i:61's"",,'o-u·1·0
go to the FCC, not to the local courts.

This proposal is astounding when broadcast tOIJers are some of the tallest
..·--·str·i::tctu·;-a .. ··ki'ii)wi"'f-'tCf·mart--ov.. ( I,·OG&-·f... t· tlfl:l;···tttllflr than th. Elnl"l'nt -_._.

State Building. The FCC claims these changes are needed to allolJ TV
stations to switch to High Definition Television quickly. But The Wall
Street Journal and trade magazines state there is no IJay the FCC and

...... ··· ... ·b!"~~~~...$ter·s ··~il·J.. m~·8t· tr.~· t·ur·~~rr~·-a~r.-..d~l:e-lH'ty..ay, .. 0 the;. i. ·~-u---i\....·d· ·tv·
violate the rights of municipalities and their residents just to meet an
artificial deadline.

- -Lh~ '3 9- ..~c.ti,Q.ns.. r .P.~9S.9!'l-t --•. pou.e ~ -go"'.!!). b-y ..ttle FCC to be~ome the Fe de!".:: 1 - - --
'Zoning Commission for cellular towers and broadcast tow.rs. Th.y violate
the intent of Congress. the Constitution and principles of Federalism.
This is particularly true given the the FCC is a sIngle purpo•• agency.
l,Jith nQ..2..oni.ns.exp..r:tts.••. t.hAt.l'leV.u·,_SAW .."l.toIJer. it dfrtn'1" Hk_,

Please do three things to stop the FCC: First. write new FCC Chairman
William Kennard and FCC Commissioners Susan N•••• Harold Furchtgott-Roth.
Micha.l ~owell and Gloria Tristani telling them to stop this Intru,ion on
local zoning authority in ca.e. WT 97-191."" docket 91-1B2 and DA 96-2140.
second. join in the "Dear Colleague Letter~ currently being prepared to go
to the FCC from many members of Congress; and third. oppo.e any effort by
Congress to 9rant the FCC the power to act as a ~Federal Zoning
Commission» and preempt local zoning authority.

The follOWing people at national municipal organizations are familiar with
the FCC's propo.ed rul •• and municipaliti.s· objections to them: Barrie
Tabin at the National Leagu. of Cities. 202-626-3194; Eile.n Huggard at
the National Association of Telecommunications Officers and Advisors.
103-506-3275. Robert Fogel at the National Association of Counties.
202-393-6226; Kevin McCarty at the u.s. Conference of Mayors •

.. '202~293-7330; and Cheryl Maynard at the American Planning Association.
202-872-0611. Feel free to call them if you have questions.

Very }9uly y~re •.___~ ~

r!f;ft{t/t.4tr;
cc: Attached lIst



Senator John McCain
2418ROB

_., ._.... Washington, DC 20510-0~.03 _

Senator Conrad Burns
1878DOB
Washington, DC 205 i 0.:.2"03' .... -

Senator Kay Bailey Hutchison..,0., (.''0('\1)
;"U..I u~'\,vu

Washington, DC 20510-4304

Senator Slade Gorton
730SHOB
Washington, DC 20510-4101

Senator Dianne FeinstCUi- ------- . ---- ---­
331 SHOB
Washington, DC 20510-0504

Representative Tom Bliley
2409RHOB
'n'as"':_......- nf" ..,OC1 <-41:.0"" UU&&,"uU, A.J..., .uoJ ~ oJ U ,

Copy List

Representative James Moran
1214 LHOB
Washington, DC 20515-4608

Representative Bart Stupak
1410LHOB
Washington, DC 20515-2201

Representative Joe Barton
""~4 lH.:fn"R......., ........... ...., ...
Washington, DC 20515-4306

Ms. Barrie Tabin
Legislative Counsel
National League ofCities
1301 Pennsylvania Ave, NW, 6th Floor
Washington, DC 20004

Ms. Eileen Huggard
EAe:c;;utive Dlrectur
NATOA
1650 Tysons Boulevard, Suite 200
!-..fcLeen, VA 22102-3915

Representative W. J. Tauzin
2183 RHO'R
Washington, DC 20515-1803

Representative Edward J. Markey
'2133 RHOB .. - . --------- -- _.. __._.

Washington, DC 20515-2107

Representative john D. Dingeii
2328RHOB
Washington, DC 20515-2216

Representative Bob Goodlattc
123 CHOB
Washington, DC 20515-4606

Mr. Robert Fogel
Associate Legislative DiRctor
National Association ofCounties
440 First Street, NW, 8th Floor
Washington, DC 20001

Mr. Kevin McCarty
AssistantExecutive Director
U.S. COufeteliCC: ofMayurs
1620 Eye Street, 4th Floor
Washington, DC 20006

Ms. Cheryl Maynard
Government Affairs Coordinator
American Planning Association
1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036


