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Thank you for your letter dated December 16, 1997, on behalf of your constituent,
Robert Cantwell, Town Supervisor of Clayton, New York, concerning the placement and
construction of facilities for the provision of personal wireless services and radio and
television broadcast services in his community. Your constituent's letter refers to issues being
considered in three proceedings that are pending before the Commission. In MM Docket No.
1j1·182, the Commission has sought comments on a Petition for Further Notice of Proposed
Rule Making filed by the National Association for Broadcasters and the Association for
Maximum Service Television. In this proceeding, the petitioners ask the Commission to
adopt a rule limiting the exercise of State and local zoning authority with respect to broadcast
transmission facilities in order to facilitate the rapid build-out of digital television facilities, as
required by the Commission's rules to fulfill Congress' mandate. In WT Docket No. 97-192,
the Commission has sought comment on proposed procedures for reviewing requests for relief
from State and local regulations that are alleged to impermissibly regulate the siting of
personal wireless service facilities based on the environmental effects of radio frequency
emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the Commission
twice sought comments on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

~~SincerelY~

David L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Dear Mr. Chairman:

I am writing with regard to the enclosed correspondence I received from the Mr.
Robert W. Cantwell, Jr., Supervisor of the Town ofClayton, New York, concerning several
pr~eerling~ underway at the, CommissiolJ relating ~Q. ~-:.e~P!ion of local zoning in the siting
of cellular telephone broadcast towers.

Supervisor Cantwell's points are well taken and I certainly understand his concerns
about-having the federal government preempt state and iocai governments in mai.i.c:rs ur tiu:sc:;
nature. Any information, comments or assistance you may be able to provide concerning
these issues would be appreciated.

With best wishes, I am

Sincerely yours,

C\ .~.~~.~~~~
\ J onn lVl. l.vu:nu~ll

\ Member ofCongress

Enclosure
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Town of Clayton
1000 Islands
405 Riverside Drive
Chf.y~on, t..TY 13624
Phone - 315-686-3512
Fax - 315-686-2651

Dec:ember 2, 1997

Representative John M. McHugh
416 Cannon Office Buiiding
Washington, D.C. 20515

Dear Repr.eselltati\<'f.!Mcl:lugh: _ _._ '_' .

Rubert W. Cantwell, Jr., Sup~!"Vi!;n,"

Bonnie L. Rose, Town Clerk

...... ,_._.~._ .. _.. - .. -

......... _ ,_ .

We are writing you about the Federal Communications Commission and its attempts to
preempt local zoning ofcellular, radio and TV towers by making the FCC the "Federal Zoning
Commission" for all ceUuiar teiephone and bfoadcast towers, Both Congress ~nrl the court~ have
long recognized that zoning is a peculiarly local function. Please immediately contact the FCC -. '" .
and tell it to stop these efforts which violate the intent ofCongress, the Constitution and the

. -principles ofFedera!i5Jnr _.. .., . . ..... " ...-. -_._---

Celbdar Towers - Moratoria' Relatedly the FCC is proposing a rule banning the moratoria
that some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the iI1"I~ iii the w...mbers oft.1}ese .to.wer.~ Again. this violates the Constitution
and the directive from Congress.

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rulemakiilgs where the FCC was
attempting to become a Federal Zoning Commission fUf such tuwers. Despite tins !nstt'llcttOn
from Congress, the FCC is now attempting to preempt local zoning authority in three different
rulemakings.

CcUu11( Towen - Radiation' Congress expressly preserved local zoning authoritY-over ...
cellular towers in the 1996 Telecommunications Act with the sole exception that municipalities

.. ---~ _Gannoj J'~gvl~~J~~ .r.~~~~l!E:0~ cenular antennas ifit is within limits set by the FCC.
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. -.RadiotrV Towers~.Th~..f.CP~. p.~9.~sed rule on radio and TV towers is as bad: It sets an
artificial limit of21 to 45 days for municipalities-to act on any local permit (envirOnlJl~ital,·
building permit. zoning or other). Any permit request is automatically deemed granted ifthe
municipality doesn't act in this time frame, even if the application is incomplete or clearly violates
local law. The FCC's proposed ruie wouid also preventmu....icipalities from considering the
impacts such towers have on property values, the environment or aesthetics. Even safety
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reqUH-cmems cculd.be.ovemddet1.hy.1he.FCCL AJ.~9,J~lL~ppeals of zoning and permit denials
would go to the FCC, not to the local courts.

.. ." .. ,_ ... _..._, ". These actions violate the intent ofCongress, the Constitution and the principles of
Federaiisni~' ThisIS partIcularly true given that the FCC is i:l single pUipose agency, ..·.~th no
zoning expertise.

Please do-three things to step. the.FCC:..Ei.rst.Mite.new FCC Chairman William Kennard
and FCC Commissioners Susan Ness, Harold Furchtgott-Roth, Michael PoweU and Gloria
Tristan!, telling them to stop this intrusion on local zoning authority in cases WT 97-197, MM
Docket 97-182 and DA 96-2140; second, join in the ''Dear Colleague Letter" currently being
prepared to go to the FCC from many members of Congress~ and third, oppose: isny effort by
congress to grant the FCC the power to act as a "Federal Zoning Commission" and preempt local
zoning authority.

The following people at national municipal organizations are familiar with the FCC's
proposed rules and municipalities' objections to them: Barrie Tabin at the National League of
Citi~, 202-626-3194: Eileen Huggard at the National Association ofTelecommunications
Officers and Advisors, 703-506-3275; Robert Fogel at the Nationai Association ofCounties, 202
393-6226; Kevin McCarty at the U.S. Conference ofMayors, 202-293-7330~ and Cheryl Maynard
at the American Planning Association, 202-872-0611. Feel free to call them ifyou have any
questions.

Very truly yours,

fl~~w-4jJ
{/

Robert W. Cantwell Jr.
Supervisor

cc:[see attached list]

'.-.
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Senator John McCain
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Senator Conrad Bums
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M5. Barrie Tabitl
Legislative Counsel
National Leap ofCities .
1301 Pezmsylvania Ave, NW. 6thFloor .<
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Mr. Kevin McCarty
AssistaDtExecutiveDi1:ector .
{j.S.C~un.f.ay_~

1620 Eye Street, 4thPloor
WashingtoD, DC 20006

Ms.'CherylMayuard '. ".:.,.:: ~:. :.-
GovemmmtAf!iirs CoordiDIror' .'. .,.:: .
American PJamUnaAssociadm .: ..... :' ..
1776 Massac1iusetts Ave. NW, 4thiioQr' :-..
Washington, DC 20036' . .' .,
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Mr. Robert Fogel
A.c...'"lCiate LegislativeDirector ..
Natioaal Assoc:iation ofCoanties .:
440 First Street, NW. 8thFloor
Washington, DC 20001

Ms. Eileen Hugard
.Ex=utiveDiteetor
NATOA
1650 Tysoas Boulevard, Suite 200
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Senator Slade Gorton .
730SHOB
Washingtcm, DC 20510-4701

Senator Dianne Feinstein
331 SHOB
Wasntnt'..c~DC 2051M'Q4..

R.epresez:rtati Tom Biller
2409"RHOB
Washington, DC 2051$4601'·

___. . .... J~.~RSentative w. J. Tauzin
2183RHOB .
Washington, DC 20515..1803

,.\ Representmve101mD. DiDPn
2328RHOB

- -- - ~ .." Washingt~ DC 2051~~1~,

Representmve Bob GoodIitte
123CHOB
Washington, DC 205154606


