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Federal-State Joint Board on
Universal Service
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)
)

CC Docket No. 96-45

fEOEAAl COMMUMCATIONS GDMMISSION
OFACE Of THE SECRETAAV

PETITION FOR RECONSIDERATION AND/OR CLARIFICATION
OF THE

UNITED STATES TELEPHONE ASSOCIATION

The United States Telephone Association ("USTA") seeks reconsideration and/or

clarification of the Commission's decision in the above-referenced proceeding to include in the

comparable rates upon which the lowest corresponding price is determined earlier versions of

tariffs that have been subsequently modified.! USTA is the principal trade association of the

local exchange carrier industry.

In the Fourth Order, the Commission concluded that earlier versions of tariffs that have

been modified should be included in the comparable rates upon which the lowest

corresponding rate is determined, "[u]n1ess a regulatory agency has found that the tariffed rate

should be changed, and affirmatively ordered such change, or absent a showing that the rate is

1 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Fourth Order
on Reconsideration, FCC 97-420 (reI. Dec. 30, 1997) ("Fourth Order'') at para. 142.
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not compensatory" (id.).

This requirement could be read to require that a prior tariff rate must be offered to a

qualified school or library even if it could not be charged to any other new customer. 2 For the

reasons discussed below, the Commission should clarify that an earlier version of a tariff must

be offered as a lowest corresponding price only in those cases in which the earlier version may

be offered lawfully to new customers.

Section 203(c) of the Communications Act of 1934, as amended (47 U.S.C. §203(c)),

provides that:

"no carrier shall (1) charge, demand, collect, or receive a greater
or less or different compensation, for such communication, or for
any service in connection therewith, between the points named in
any such schedule than the charges specified in the schedule then
in effect, or (2) refund or remit by any means or device any
portion of the charges so specified, or (3) extend to any person
any privileges or facilities, in such communication, or employ or
enforce any classifications, regulations, or practices affecting
such charges, except as specified in such schedule."

The "filed rate doctrine," as it has come to be known, obligates local exchange carriers to

comply strictly with their tariffed rates, terms, and conditions when offering

telecommunications services. According to the Supreme Court, "the rate of the carrier duly

2 Occasionally, as part of a tariff rate change, existing customers are specifically
grandfathered-that is, entitled to continue service under the old rates, terms, and conditions.
A carrier may not, however, offer that service under the same rates, terms, and conditions to
any new customers (or perhaps even to old customers in any new applications).
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filed is the only lawful charge. Deviation from it is not permitted upon any pretext."3 The

Supreme Court further stated, in the same opinion, that: "For a century, this Court has held

that the Act, as it incorporates the filed rate doctrine, forbids as discriminatory the secret

negotiation and collection of rates lower than the filed rate."4

The requirement to utilize subsequently modified tariffs, unless a regulatory agency has

affirmatively ordered a change or unless there is a showing that the rate is not compensatory,

would clearly violate section 203(c) of the Communications Act. Carriers are bound by their

tariffs even if a regulatory agency has not affirmatively ordered a change: According to section

203(b), tariffs become legally binding after 120 days notice to the Commission and the public,

unless the Commission orders changes to be made. And if a carrier wishes to change a tariff,

it must do so through the existing statutory process.

Accordingly, USTA respectfully submits that the Commission should clarify that an

earlier version of a tariff should form the basis for a lowest corresponding price only in those

cases in which the carrier may lawfully offer the old version to new customers. For the

Commission to hold otherwise could subject local exchange carriers to forfeiture under section

203(e) of the Communications Act. There is no policy reason for creating these possibilities

3 Maislin Indus. v. Primary Steel, 497 U.S. 116, 126, 127 (1990) (quoting Louisville
& Nashville R. Co. v. Maxwell, 237 U.S. 94, 97 (1915)).

4 Id., at 130. (The "Act" refers to the Interstate Commerce Act, section 10761(a),
which closely resembles section 203(c) of the Communications Act ("carrier may not charge
or receive a different compensation for that transportation or service than the rate specified in
the tariff whether by returning a part of that rate to the a person, giving a person a privilege,
allowing the use of a facility that affects the value of that transportation or service, or another
device").
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since it is clear that the new tariff rates and tenns would be available as the basis for a lowest

corresponding price.

For the reasons stated herein, USTA respectfully urges the Commission to reconsider

and/or clarify its rules in confonnity with these comments.

Respectfully submitted,

UNITED STATES TELEPHONE ASSOCIATION

Its Attorneys

February 12, 1997

By: ~-~r.
Mary McDennott
Linda Kent
Keith Townsend
Hance Haney

1401 H Street, N.W.
Suite 600
Washington, D.C. 20005
(202) 326-7255
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Jay c. Keithley
H. Richard Juhnke
Sprint
1850 M Street, NW - Suite 1100
Washington, DC 20036

Paul Rodgers
Charles D. Gray
James Bradford Ramsey
NARUC
1102 ICC Building - P.O. Box 684
Washington, DC 20044

Margot Smiley Humphrey
Koteen & Naftalin
1150 Connecticut Avenue, NW
Suite 1000
Washington, DC 20036

Peter Arth, Jr.
Edward W. O'Neill
Mary Mack Adu
State of California and the PUC of California
505 Van Ness Avenue
San Francisco, CA 94102

Randolph J. May
Timothy J. Cooney
Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue, NW
Washington, DC 20004

Randy Zach
Tallon, Cheeseman & Associates, Inc..
3617 Betty Drive - Suite I
Colorado Springs, CO 80917

James Gattuso
Wayne A. Leighton
Citizens for a Sound Economy Foundation
1250 H Street, NW
Washington, DC 20005

Brian R. Moir
Moir & Hardman
2000 L Street, NW
Suite 512
Washington, DC 20036

Gail L. Pol ivy
GTE
1850 M Street, NW
Suite 1200
Washington, DC 20036

Michael J. Karson
Ameritech
2000 West Ameritech Center Drive
Room 4H84
Hoffman Estates, IL 60196

Michael F. Altschul
Randall S. Coleman
Cellular Telecommunications Industry Assn.
1250 Connecticut Avenue, NW
Suite 200
Washington, DC 20036

David Cosson
L. Marie Guillory
NTCA
2626 Pennsylvania Avenue, NW
Washington, DC 20036

Michael T. Skrivan
Harris, Skrivan & Associates, LLC
8801 S. Yale - Suite 220
Tulsa, OK 74137

Genevieve Morelli
Competitive Telecommunications Assn.
1140 Connecticut Avenue, NW
Suite 220
Washington, DC 20036



Gina Harrison
Pacific Telesis Group
1275 Pennsylvania Avenue, NW
Fourth Floor
Washington, DC 20004

Kofi Asiedu Ofori
Office of Communications of the United Church of
Christ
2000 M Street, NW
Suite 400
Washington, DC 20036

Delbert D. Smith
Brigitte L. Adams
Reed, Smith, Shaw & McClay
1301 K Street, NW
Suit 1100 - East Tower
Washington, DC 20036

Craig T. Smith
United Telecommunications, Inc..
P.O. Boxl1315
Kansas City, MO 64112

M. Robert Sutherland
Richard M. Sbaratta
Rebecca M. Lough
BeliSouth
1155 Peachtree Street, NE - Suite 1700
Atlanta, GA 30375

Gary M. Epstein
Teresa D. Baer
Michael S. Wroblewski
Latham & Watkins
1001 Pennsylvania Avenue, NW - Suite 1300
Washington, DC 20004

Michael j. Shortley, III
Rochester Telephone Corp.
180 South Clinton Avenue
Rochester, NY 14646

Eric B. White
Missouri PSC
P.O. Box 360
Jefferson City, MO 65102

Delbert D. Smith
Stefan M. Lopatkiewicz
Reed, Smith, Shaw & McClay
1301 K Street, NW
Suit 1100 - East Tower
Washington, DC 20036

Jan F. Reimer
ICORE, Inc..
326 S. Second Street
Emmaus, PA 18049

B.B. Knowles
Georgia PSC
244 Washington Street, SW
Atlanta, GA 30334

Henry Geller
Samuel A. Simon
Alliance for Public Technology
901 15th Street, NW
Suite 230
Washington, DC 20005

Michael S. Fox
John Staurulakis, Inc..
6315 Seabrook Road
Seabrook, MD 20706

Kenneth T. Burchette
GVNW Inc.
2270 La Monta Way
Colorado Springs, CO 80918



David Beckett
Colorado PUC
1580 Logan Street - OL -2
Denver, CO 80203

Commissioner Rod johnson
Nebraska PSC
300 The Atrium
1200 N Street
P.O. Box 94927
Lincoln, NE 68509

William j. janklow
South Dakota PUC
500 East Capitol Avenue
Pierre, SO 57501

Pat Wood, '"
Robert W. Gee
Judy Walsh
Steve Davis
Texas PUC
1701 North Congress Avenue - P.O. Box 13326
Austin, TX 78701

Mary E. Newmeyer
Alabama PSC
P.O. Box 991
Montgomery, AL 36101

R. Glenn Rhyne
South Carolina PSC
P.O. Drawer 11649
Columbia SC 29211

Andrew D. Lipman
Mark Sievers
Swidler & Berlin, Chtd.
3000 K Street, NW
Suite 300
Washington, DC 20007

William H. Smith
Iowa Utilities Board
Lucas State Office Building
Des Moines, IA 50319

Iliona A. Jeffcoat-Sacco
North Dakota PSC
600 E. Boulevard
Bismarck, NO 58505

Kenneth Stofferahn
James A. Burg
South Dakota PUC
500 East Capitol Avenue
Pierre, SO 57501

Marc A. Stone
Fred Williamson & Associates, Inc..
2921 E. 91st Street
Suite 200
Tulsa, OK 74137

Mark Cooper
Gene Kimmelman
Consumer Federation of America
1424 16th Street, NW - Suite 604
Washington, DC 20036

David R. Poe
Yvonne M. Coviello
LeBoeuf, Lamb, Greene and MacRae
1875 Connecticut Avenue, NW
Suite 1200
Washington, DC 20009

Donn T. Wonnell
Pacific Telecom, Inc..
805 Broadway
Vancouver, WA 98668



Thomas E. Taylor
Jack B. Harrison
Frost & jacobs
201 East Fifth Street
Cincinnati, OH 45202

David A. Gross
Kathleen D. Abernathy
AirTouch Communications
1818 N Street, NW
Washington, DC 20036

jeffrey L. Sheldon
Sean A. Stokes
Utilities Telecommunications Council
1140 Connecticut Avenue, NW
Suite 1140
Washington, DC 20036

Raymond G. Bender, jr.
j.G. Harrington
Dow, Lohnes & Albertson
1200 New Hampshire Avenue, NW
Suite 800
Washington, DC 20036

John W. Katz
Office of the State of Alaska
444 North Capitol Street, NW
Suite 336
Washington, DC 20001

Jere W. Glover
Barry Pineles
US Small Business Administration
409 Third Street, SW
Washington, DC 20416

Cheryl A. Tritt
james A. Casey
Morrison & Foerster
2000 Pennsylvania Avenue, NW
Suite 5500
Washington, DC 20006

Robert M. Lynch
Durward D. Dupre
Michael J. Zpevak
Southwestern Bell Telephone Co.
One Bell Center - Room 3524
St. Louis, MO 63101

Maureen O. Helmer
Penny B. Rubin
John Starrs
PSC of NY
Three Empire State Plaza
Albany, NY 12223

Mary j. Dent
Goldberg, Godles, Wiener & Wright
1229 19th Street, NW
Washington, DC 20036

Brenda L. Fox
Continental Cablevision, Inc..
1020 19t Street, NW
Suite 700
Washington, DC 20036

National Association of Development Organizations
444 North Capitol Street, NW
Suite 630
Washington, DC 20001

Charles H. Kennedy
Morrison & Foerster
2000 Pennsylvania Avenue, NW
Suite 5500
Washington, DC 20006

joseph P. Markoski
James M. Fink
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, NW
P.O. Box 407
Washington, DC 20044



David W. McGann
Illinois Commerce Commission
160 North LaSalle Street
Suite C-800
Chicago, IL 60601

Kathryn Marie Krause
Dan L. Poole
U SWEST, Inc..
1020 19th Street, NW
Suite 700
Washington, DC 20036

Maureen A. Scott
Pennsylvania PUC
P.O. Box 3265
Harrisburg, PA 17120

Roger Hamilton
Ron Eachus
joan H. Smith
Oregon PUC - justice Building
550 Capitol Street, NE
Salem, OR 97310

Victor A. Hurbert
Frederick & Warinner
10901 W. 84th Terrace
Suite 101
Lenexa, KS 66214

joan Mandeville
Montana Telephone Assn.
P.O. Box 2166
Great Falls, MT 59403

Sandra Mattavous-Frye
Office of the People's Counsel of DC
1133 15th Street, NW
Suite 575
Washington, DC 20005

Joseph DiBella
NYNEX
1300 Eye Street, NW
Suite 400 West
Washington, DC 20005

Betty D. Montgomery
Duane W. Luckey
Steven T. Nourse
PUC of Ohio
180 East Broad Street
Columbus, OH 43266

Emily C. Hewitt
Vincent L. Crivella
Michael J. Ettner
GSA
18th & F Streets, NW - Room 4002
Washington, DC 20405

Dale White
Churchill County Telephone and Telegraph System
P.O. Box 1390
50 W. Williams Avenue
Fallon, NV 89406

Jack Brown
Golden West Telecommunications Coop., Inc..
P.O. Box 411
Wall, SO 57790

Robert F. Manifold
NASUCA
900 4th Avenue
Suite 2000
Seattle, WA 98164

Michael C. Strand
Montana Independent Telecommunications
Systems, Inc..
519 N. Sanders
P.O. Box 5237
Helena, MT 59604


