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1. Adams Communications Corporation ("Adams") and Alan SburberJ d/b/a

Shurberg Broadcasting of Hartford ("SBH") (referred to collectively as "AdamslSBH")

submit these Reply Comments in response to me IIJoint Comments of Parties to Comparative

Renewal Proceedings" ("Joint Comments") filed in the above-captioned proceeding by Trinity

Broadcasting of Florida. Inc., Trinity Christian Center of Santa Ana, Inc. d/b/a Trinity

Broadcasting NetWork, Trinity Broadcasting of New YorIe, Inc. (these tlne entities are

referred to herein collectively as "Trinity"), Readina Broadcasting. Inc. ("RBI") and Two If

By sea Broadcastina Corporation ("TIBS") (all the commenters are referred to collectively as

"the Joint CommenterS").

2. Adams is an applicant for a construction permit for a DeW television station in

Radin., Pennsylvania. Adams's application is mutually exclusive with the renewal

application of RBI for Station WTVE(TV). SBH is an applicant for a coDStruction permit for

a new television station in Hartford. Connecticut. SBR's application is mutually exclusive

with the renewal application of Station WHCT·TV. nBS is seeJdna to purchase

Station WHCT·TV from its current licensee.

3. The Joint Commenters support the notion, articulated in the Notice of

Proposed RulemaJdng ("NPRM") in this proceeding. that the Commission can and should

adopt a "two-step" process to MSOlve the bandful of comparative renewal proceedings still

pending before the Commission. See 10int Comments at 3; NPRM at 4344 ("101-102). 11

l' The proposed process calls for review of the renewal application and. if the renewal
applicant is determined to have earned a "renewal expectancy" for "substantial" performance
durine the preceding license term. the renewal will be Jl'lDted and competing applications
will not be considered. While the Commission cbaracterizes its proposal as a "two-step"
process. in actual practice the process is likely to consist of only one step" i.e' t the
rubberstamp granting of renewal applications. Under the Commission's proposal, once a

(continued...)
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The Joint Commenters also sullest certain comparative standards which might be utilized in

connection with that proposed twO-step process. However, the lttwo-step It process itself is

not available to the Commission aDd, even if it were available, the suaaestions advanced by

the Joint Commenters are factually insupportable aDd inherently illogical.

4. The two-step process suaested by the Commission and supported by the Joint

Commemers is essentially the same process unsuccessfully adopted by the Commission

almost 30 years ago. ~e Policy Sttltemenr on C011Ip4TtJtiw Hearings Involving Regular

lWnlWtil Applicants, 22 F.C.C.2d 424 (1970). The U.S. Court of Appeals for the D.C.

Circuit held that the 1970 Policy Statement Itviolates the Federal Communications Act of

1934. as amended, as interpreted by both the Supreme Court and this court. It Orizens

Communication C,,,,,r v. FCC, 447 F.2d 1201, 1205 (D.C. Cir. 1971), clarified, 463 F.2d

822 (D.C. Cir. 1972). Clarifyioa its initial opinion, the Court stated that the 1970 Policy

Statement was "contrary to law" and, therefore, "null and void and may not be used by the

Commission for any purpose. It 463 F.2d at 823.

S. Nothing has changed in the interVening 26 years to alter the Court's

conclusions. Neither AJhbacklr RtJdio Corp. v. FCC, 326 U.S. 327 (1945), nor Citizens

Commun;car;ons Center, supra. nor any of their proaeny have been overruled, reversed,

narrowed or otherwise UUelprcted in any way which would leave room for the resuscitation

1'(...continued)
renewal application bas been evaluated and Jf811ted, the only remaininJ step is to summarily
reject any competing applications which might have been ft1cd.
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of the long aDd properly dead two-step process. JI

6. At parapaph 102 of the NPRM, tt. Commission acknowledges that Citilens

COmmJUlicatiolU ~nter presents an imposin. obstacle to the Commission's present proposal,

which is merely a re-hash of the 1970 Policy Statement. The Commission queries whether

the "two-step" approach would be "judicially sustaiDable", and then states:

In Ibis regard. we DOte our aaalysis in the CelbUllr OrtUr, 8 FCC Red at 2836
n2, that the COUlt could be persuaded to overrule Clttuns Communications
Cenle,. ...

The "analysis" refcmd to by the Commission, however, consists of mere conclusions

without any facmal support or lep! reasoning. The following two conclusionary sCl1teDCes

comprise the totality of any "analysis" in the paragrapb cited by the Commission :

After carefully reassessiq ottuns, we do not beUeve tbat adoption of the
two-step procedure for comparative cellular renewal proceedings which we
outline herein is uecessarily inconsistent with Citizens. Further, eVeD if our
new procedure is considered to be inconsistent with Cilium, after considering
relevant judicial precedents decided during the past twenty years since the
issuance of Citizem, we conclude that Otizens appears to no longer represent

a! The Joint Commenters seem to agree tbat A3hback" remains valid law which must be
addressed. See Joint Comments at 3, n. 2, where the Joint Commenters assert that summary
dismissal of all compedna applications "would not violatelt Ashbacker. 'Ibis particular
argument by the Joint Commenters strains credulity. According to them, because
"sustainable comparative criteria" may not be attainable, the Commission can and should just
tbrow up its bands and dismiss all competing applicants. Of course, the Joint Commenters'
initial premise •• that "sustainable comparative criteria" are a practical impossibility •• is not
at all a ,iven. Indeed. for yean the Commission resolved comparative proceedings in which
the integration criterion ... i.e., the only comparative criterion which has thus far been found
to be unlawful by the Court of Appeals, see Bechtel Y. FCC. 10 F.3rd 87S (D.C. Cir. 1993)
("lkchtellf'> •• was Dot a dispositive consideration. This faet demonstrates that "sustainable
comparative criteria" are not only possible, but have been identified and utilized by the
Commission for years. And even if "sustainable comparative criteria" were impossible to
establish. the Commission would still have to establish a legitimate mechanism, consistent
with the law, for the disposition of competing applications. Simply throwing out any
application which was not filed by one of the Joint Commenters is not such a mechanism.
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the court's current thjnkinl in this area, and that the court could thus be
persuaded to overrule Cltittns.

8 FCC Red at 2836. n2.
7. Adams/SBH are unable to comment on the "analysis" because the Commission

failed to flesh out this "analysis" with the usual accoutrements of "analysis". e.g•• citations

aDd explanation. AdamslSBH know of DO precedent which questions either hhbacker or

CitileIU COlfll1llUlicatio1U Ce1lter. or whidl could legitimize the "two-step" process which the

Ciliuns court expressly aDd uuequivocalJy held to be "contrary to law". }I

8. The amendments of the CommunicatioDS Act effected by the

TelecoIDJDUDications Act of 1996 aDd the Ba1anc-ed Budaet Act of 1997 affirm the continued

validity of Citizens ConurumiCtJli01U CAnter aud, therefore, the unlawfulness of the "two-

step" process DOW proposed once aaain by the Commission.

9. In the Telecommunications Act of 1996, Congress enacted a "two-step"

process for resolution of comparative renewal proceedings involviDJ renewal applications

riled after May 1, 1995. ~e Section 204(a) of the Telecommunications Act of 1996,

amendina Section 309 of the Communications Act; see also Implementarton of

sections 204(a) and 204(c) of the Telecommunications Act 011996 f'BroodcQS1 License

Ianewal Procedures"), 11 FCC Red. 6363 (1996). In so doing, COlllress expressly and

unequivocally chose 110' to apply that new process retroactively to renewal applications filed

Jl While the Joint Commcnters "concur with the Commission's analysis in the Cellular
Order", they offer 1\0 t\utbcr iDsi,ht into the basis or validity of that "analysis". Joint
Comments at 3. Similarly, tl1e Joint COIIUIlCDteJ'S assert, without explanation or elaboration,
that the proposed "two-step" process is "legal and judicially sustainable". In the face of the
CitizeIU Court's detailed exposition of precisely the contrary position, the Joint Commenters'
facile and conclusory assertion is valueless here.
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on or before May 1, 1995. Su Section 204(c) of the Telecommunications Act of 1996;

BroadcQSt Liccmc Renewal Proccduru, supra. See abo Conference Report on S. 652.

Adams's application and SBH's application (as well as tbe other competina applications f1led

qainst the Joint Commcnters' various stations) were filed significantly _Ion May I, 1995.

and therefore are not subject to the newly-enacted statutory process.

10. Thus. CODlteSS declined to authorize the "two-step" process which the

Commission is once alain proposing.. In view of Conaress's decision not to arant such

authority to the Commission, the Commission canNOT implement its proposal. The

Commission's authority to act is derived wholly from Conpess. Congress bas considered

the possible use of the "two-stepfl process for applications already on file as of the date of

the enacttnent of the Telecommunications Act of 1996. ADd Congress has specifically

restricted that process to renewal applications filed tl/l,r May 1, 1995. As a result, the

Commission has no authority to apply that process to applications which were fl1ed on or

before May 1. 1995.

11. Stated another way, clearly Congress was aware of the comparative renewal

process as it had developed prior to the Telecommunications Act of 1996. It is equally clear

that, in that Act. Coqress sought to change the process going forward, without changing the

process which had been in place and which would still apply to applications filed on or

before May I, 1995. Obviously I the Commission is without authority to contravene

Congress's explicit intent.

12. Moreover. the "two-step" process is inconsistent with the specific order of the

Conn of Appeals more than four years alo in Bechtel II for the Commission to consider

•
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applications properly before it "UDder standards free of [the intearation) policy." The court

never sullested that the Commission should completely eliminate comparative proceedings in

favor of the "two-step It proceclurc the coun previously had struck down. Even if the

Commission were deemed, arglU!ndo, to have the discretion to change its procedures, the

Commission's proposal of a process that - cven by the Commission's own admission--

might DOt be "judicially sustainable" sullests, in part, an attempt to circumvent the order of

the Court of Appeals and simply delay action on applications filed prior to May 1, 1995.

13. Accordingly, the "two-step- process proposed by the Commission and

supponed by the Joim Commenrers is simply not an available alternative.

14. In addition to their support for the "two-step" proposal, the Joint Commenters

also offcr a number of observations concemin& the comparative renewal process and

sugestions for chan&es in that process. The Joint Commcnters' observations are of, at

most, limited accuracy, and their suggestions are inconsistent even with their own

Comments.

15. The 10int Commenters fire their opening salvo by asserting that "competing

renewal applications often are not bona flde and deserving of comparative process at all. ..

Joint Comments at 4. The sole bases cited in support of this broad claim are a speculative

Commission statement ~ and a single extraordinary proceeding involVing abuse of process

by a single applicant (see Garden Stale Broadcasting L.P. v. FCC, 996 F.2d 386 (D.C. Cir.

!' In that statement, the Commission sUllcsted that "unscrupulous parties mtl, be using the
renewal process" for improper purposes. loint Comments at 4, quoting 3 FCC Red 5179
(1988) (emphasis added). The Joint Commenters cite no findinl by the Commission as to
the GCmal extent of any such supposed improprieties, as indeed no fmdina exists.

•
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1993». If there were some actual serious history of repeated abuses of the comparative

renewal process, presumably the Commission would have idtmtifted it and cited it at some

point during the 64 years since the enactment of the Communications Act of 1934. Since the

most that the Joint Commcnters offer is a lO-year-old piece of agency speculation, it is

reasonably safe to conclude that, contrary to the loint Commcnters' claim, there is no "long

record" of improper comparative ~al chal1qes. Certainly Adams/SBH are aware of no

such "long record."

16. Tbe Joint Commenters thaD attempt to argue merits of two of their own

penclina cases •• without affordiDJ the Commission the benefit of a full disclosure of the

underlying facts. AdamslSBH do DOt believe that comments in a aenera1 rulcrnalcinl

proceeding are an appropriate place in which to argue the merits of specifiC pendioa

adjudicatory cases, and AdamslSBH do not propose to offer such arpments here. For the

sake of a complete record, though. Adams/SBH note the fO)lowina:

(a) The Joint Commemers broadly refer to a renewal challenger which

(supposedly) "has not had reasonable assurance of its proposed transmitter site for

over tight yean and is subject to numerous arounds rcquirina its dismissal and

disqualification." Joint CommentS at 4 (emphasis in oriaiual). This is an oblique

reference to the Station WHeT-TV/Hartford. Connecticut proceeding, in which TIBS.

one of the Joint Commenters. is a party. In that case, TIBS bas advanced various

allegations against the competina applicant, SBa -~ but those allegations remain

nothing more than allegations. Indeed. in its own responsive pleadinis SBH has

offered substantial rebuttal. includln& ei&ht~year-old documents which demonstrate

•
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tbat it did have aDd has bad reasonable assurance of the availability of its proposed

site. The Joint Commcnters' reliaDCC: on the disputed <at the very least) allelatioDS of

ODe of the Joint Commenters hardly affords significant support to the Joint

Commenters' position.

(b) In an apparent reference to Adams, tbe Joint Commenters claim that one

renewal cballenger "Is comprised of priDcipals who in an earlier case draged the

Commission throulh a len-year comparative proceeding only, upon being declared

victorious. to return the sration to the incumbent licensee for a payment of many

millions of dollars." Joint Comments at 4 (emphasis in original). As the

Commission's and the Court's records demonstrate, the majority of Adams's

principals were principals of Monroe Communications Corporation ("Momoe"),

which in 1982 filed a competing application for Channel44 in ehicalO. After a

comparative hearing with the incumbent renewal applicant. Monroe's application wu

initially granted by the presidina administrative law judge. Vuleo 44, 102 F.C.C.2d

419 (AU 1985). Wblle that decision was reversed by the Review Board. Video 44,

3 FCC Red 3587 (Rev. Bel. 1988), and the Commission, Video 44, 4 FCC Red 1209

(1989), the Court of Appeals reversed the Commission's decision, Monroe

Communications Corporation v. FCC, 900 F.2d 351 (D.C. Cir. 1990) and, on

remand. the Commission irself granted Monroe's application. Video 44. S FCC Red

6383 (1990), reeon. denied. 6 FCC Red 4948 (1991).

The history of the Monroe proceeding demoDStrltes that Monroe was in fact

the superior applicant. The aoal of the comparative renewal policy has always been
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to identify and eDCO\1tlF superior applicants who seek authorizations. Thus. far from

reflecting some failure of tbe process, the Momoc application is a success story. ~

17. The Joint Commenters are correct that the Monroe proceeclina was ultimately

resolved. through a settlement with the incumbent pursuant to whic:h the incumbent made a

substaDtial cash payment to Monroe. Vluo 44, FCC 921-097. From this the 10int

Commenters conclude that Adams shouJ.cl be disqualified from further participation in the

Commission's processes. That is a truly bizarre notion. Af= litipting for almost ten

years, and after encountering (and surmounting) administrative roadblocks consistently

tbrouJhout that lidaalion. Monroe settled the case. Virtually all fora regard mutually

agreeable settlement of disputes as preferable to litiption. Even the Joint Commenters

themselves sttOI1Jlyadvocate "settlement as the preferable approach to resolvina the few

~ Curiously. while the Joint Commcnters attempt to make much of their own one--sidcd
a1Ieallions which have not been adcIressed at all by the Commission. tbey fail to remind the
Commission of a number of decisions in which the qualif1cations of some of the Joint
COmmeDters (or parties closely related thereto) IuD, been adclrased. For example, Trinity
bas been found to be disqualified by an administrative law judge after an extensive hearina.
~e Trinity Broadcasting ofFloridll, Inc.• 10 FCC Red 12020 (AU 1995). uceptions
PDJding. Similarly. the Commission bas found that substamial questions exist concemin& the
qualifications of TIBS as a result of the involvement of its principal, Micheal Parker. in
fraudulent conduct before the Commission. See 1Wo 1/By Sea BroadctlJting Corporation, 12
FCC Red 2254, 2257 (1997), citina R"igiolLf B1'OQdcasting Nerworlc. 2 FCC Red 6561.
6566-67 (AU 1987), aff'd in"levant pan, 3 FCC Red 408S. 4090 (Rev. Bel. 1988). See
also MI. Baker BrOQ/lcasring Co., Inc., 3 FCC Red 4m (1988) (Mr. Parker was an owner,
officer and director of the permittee In that case. a permittee which was found to have
aaempted to deceive the Commission). Mr. Parker is also a principal of RBI, another Ioint
Commcnter.

Alain. Adams/SBH prefer not to utilize a general IUlemakina proceeding to advance
specific arguments more appropriate for the adjudieat01Y context. Still. it is difficult to
comprehend how the Joim Commenrers could strive to conjure up fanciful bases for
disqualification of their competitors. While the Joint Commcnters fail to mention. much less
substantively address, their own serious qualifications problems which the Commission has
plainly identified.
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remainiDa comparative renewal Proceedin&s". Joint Comments at 3. How, then, can the

Joint Commenters legitimately claim that Adams should be disqualified because Monroe

eDtcred imo just such a settlement? This is particularly true where Momoe was not a

frivolous, bad faith applicant: Monroe actively litiple4 for ten years, during the course of

which the AU and, ultimately, the Commission (with the proddtna of the Court) all

determiDed that Momoe's application could and should be granted.

18. In sum, the Joint Commenters offer the Commission no substantive support at

all. Rather, they merely parrot the Commission's notion that a "two-step" process miJht be

lawful. Neither the Joint Commenters nor the Commission offers any explanation of rhe

method of squarinJ such a process with the clear rationale of Ci~n Communications

C~nler. For the reasons staled in that decision, AdamslSBH firmly believe tbat the proposed

"~steplt process is not lawful. And the Joint Commenters' various other thoughts are, at

best, far-fetched and self-serving efforts which enjoy no factual or loSical support aDd which

are not properly considered in a Jenera! rulemakina proceedtna.

RespectfWly submitted,
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