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12 BRISTOL BAY TELEPHONE COOPERATIVE, INC.'S COMMENTS IN OPPOSITION
13 TO THE PETITION FOR PREEMPTION OF GENERAL COMMUNICATION, INC.

14 Bristol Bay Telephone Cooperative, Inc. ("BBTC"), by its attorneys, submits its

15 initial comments in opposition to the Petition for Preemption filed by General

16 Communication, Inc. ("GCI") in the above-captioned matter. BBTC also reserves the

17 right to submit reply comments pursuant to the filing schedule established by Public

18 Notice DA 98-140. This Commission should not preempt Section 52.355 of Title 3 of the

19 Alaska Administrative Code, because (1) that Alaskan regulation does not prohibit non-

20 incumbent carriers from constructing or operating facilities to provide intrastate

21 interexchange services in the State of Alaska, and (2) it is a competitively neutral

22 requirement necessary to preserve and advance universal service in the rural and remote

23 areas of Alaska.

24 I. Introduction

25 1. As GCI acknowledges at pages 1-2 of its Petition, in 1990 the Alaska Public

26 Utilities Commission ("APUC") promulgated Section 3 AAC 52.355. That regulation was

27 adopted following an extensive factual and policy investigation focusing on the unique
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1 problems and challenges associated with providing competitive interexchange

2 telecommunications services to the remotest parts of Alaska while simultaneously

3 preserving and advancing universal service in these isolated and sparsely populated areas.

4 See, ReiUlations Governint: The Market Structure For Intrastate InterexchMie

5 Telecommunications Service, 10 APUC 407 (APUC 1990).1 The policy embodied in

6 Section 52.355 is to establish a competitively neutral safeguard against the construction

7 of wasteful and duplicative facilities that would impose higher total costs and impose

8 significant risks ofundermining universal service in the economically fragile areas of rural

9 and remote Alaska. 10 APUC at 410-413.

10 2. 3 AAC 52.355 on its face does not categorically prohibit GCI from

11 providing any interstate or intrastate telecommunications service. The specific restriction

12 that GCI complains of is subsection 355 (a)(2). ~ GCI Petition at 7 ("subsection

13 52.355(a)(2) operates as an absolute prohibition on the competitive facilities-based entry

14 of non-incumbent intrastate interexchange service providers.") Read in context,

15 subsection 355 (a)(I) specifies that interexchange carriers are absolutely free to construct

16 facilities for use in the origination and termination of intrastate interexchange telephone

17 service in the thirty-seven most populous communities of Alaska. Subsection 355(a)(2) -

18 - the portion most vehemently attacked by GCI -- imposes the limitation that in all other

19 locations, only the incumbent carrier is permitted in the first instance to construct and

20 use facilities in the provision of intrastate interexchange telephone service. But

21 subsection 355(a)(3) expressly qualifies the subsection (a)(2) restriction as follows:

22

23 1 The complete reported text of this APUC Order is attached hereto as Exhibit 1.
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The [APUC] will, in its discretion, amend (1) of this
subsection to reclassify a location in the state based on a
determination that traffic density and other relevant factors
require reclassification.

The effect of subsection 355(a)(3) is to permit GCI to build duplicative

6 interexchange facilities in any remote or rural areas of Alaska on an appropriate showing

7 of "traffic density and other relevant factors." Thus there is no blanket prohibition on

8 GCl's ability to provide any interstate or intrastate telecommunications service.

9 4. In addition, subsection 3 AAC 52.350(e) authorizes the APUC to waive all

10 or any part of Section 52.355 for good cause shown.

11
12

II. 3 Me 52.355 Does Not Prohibit GO's Ability To Provide Agy Interstate Or
Intrastate Telecommunications Service.

13 5. GCl's attack on 3 AAC 52.355 is premised solely and exclusively on 47

14 U.S.C. 253(a), which was enacted within the Telecommunications Act of 1996. That

15 statute provides, in pertinent part, that "no State... regulation... may prohibit or have the

16 effect of prohibiting the ability of any entity to provide any interstate or intrastate

17 telecommunications service."

18 6. As noted in Paragraphs 2 and 3 above, Section 52.355 does not impose a

19 prohibition on GCl's ability to provide any interstate or intrastate telecommunications

20 service. Rather, Section 52.355 requires only that a good cause showing be made before

21 possibly wasteful or duplicative facilities be constructed in the most remote communities

22 of the Alaskan "Bush", where the preservation and advancement of universal service

23 presents exceptional and extraordinary challenges.
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1 III. The FCC Itself Prohibits The Construction or Duplicatiye Facilities In Bush
2 Alaska.

3 7. In her August 22, 1997 Memorandum to the APUC in Docket R-97-1,

4 Common Carrier Specialist Lori Kenyon notes (at pA) that the FCC "has restrictions

5 similar to those of 3 AAC 52.355 and limits construction of duplicative satellite earth

6 station facilities in most areas of rural Alaska."2 These FCC restrictions date back to the

7 FCC's 1984 Final Decision In the Matter of Policies Governjn~ the Ownership and

8 Operation of Domestic Satellite Earth Stations in the Bush Communities in Alaska, 96

9 FCC 2d 522 (hereafter cited as "1984 Final Decision").

10 8. In the 1984 Final Decision, this Commission resolved controversies over the

11 ownership of earth station facilities in thirty-five Alaskan Bush communities by providing

12 for joint ownership of facilities coupled with a restriction on the construction of

13 duplicative facilities. In rendering its decision, the FCC flatly rejected the contention that

14 a limitation on duplicative facilities would preclude competition:

15 This Final Decision adoptin~ joint ownership will not retard the
16 development of interexchan~e competition in Alaska, or be in conflict with
17 the Commission's decision in CC Docket No. 78-72, as suggested by GCI
18 and NTCA As recognized in our decision on this matter, competition in
19 the provision of services to the Alaska Bush will not be precluded by our
20 Bush earth station ownership policy. Althouih we currently contemplate
21 only one MTS earth station in a Bush villiJ&e. multiple carriers may seek
22 access to these facilities to provide services in competition with those
23 provided by Alascom and the local exch~e carriers. And while Alascom
24 will be the sole licensee of about 65 percent of the Bush stations, it will
25 also share ownership with another carrier in the remaining 35 percent for
26 the first time. This ownership interest, even if only partial, still provides
27 a meaningful role to the local carriers to develop new or more efficient
28 Bush services. In addition. GCI or other carriers may be able to develop

29

30 2 This memorandum is reproduced as Exhibit C to GCl's Petition.
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1 pruposals for other facilities that do not conflict with out findiDiS in this
2 proceedin~ that the duplicative MIS earth stations pro.posed by Alascom
3 and the exchanie carriers would not serve the public interest.

4 96 FCC 2d at 534, para. 24 (emphasis added, footnotes omitted).

5 The qualification articulated by this Commission in the last sentence of the quoted

6 passage is effectively identical to the provision of 3 AAC 52.355(a)(3) which empowers

7 the APUC to grant case-specific waivers of the restriction against duplicative facilities.

8 9. As GCI itself acknowledges, in the Autumn of 1995, GCI applied to the

9 APUC for, and was then granted, a waiver to construct duplicative earth station facilities

10 in 56 Bush locations which were not included among the communities listed in 3 AAC

11 52.355(a)(1). See, APUC Order U-95-38(8).3 Subsequently, in January 1996, this

12 Commission (through its International Bureau) similarly granted GCI a waiver to

13 construct duplicative facilities in 50 of those 56 villages. &, In the Matter of Petition

14 of General Communication, Inc. for a Partial Waiver of the Bush Earth Station Poliey,

15 11 FCC Rcd. 2535 (Jan. 30, 1996). In granting GCI this waiver, this Commission

16 expressly declined to open the entire Bush market to unrestricted facilities-based

17 competition:

18 ... Opening the entire Bush market to competing service-providers
19 would require Commission amendment to its Bush policy. Pending any
20 change in our rules and policies, a waiver is necessary if GCI seeks to serve
21 Bush communities.... Based on the record before us, there is good cause
22 to support GCI's request for a partial waiver of the Commission's Bush
23 policy.... This waiver allows GCI to construct and operate no more than
24 50 earth station sites for a period of time to run concurrently with APUC's
25 two year waiver period. Any broad chaQie in our Bush policy will be

26

27 3 APUC Order U-95-38(8) is reproduced as Exhibit B to GCl's Petition.
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1 undertaken in a separate proceedin~ with ample opportunity for parties to
2 comment....

3 11 FCC Rcd. at 2536-37, paras. 8 and 9 (emphasis added).4

4 IV. Within The Past Year., This Commission Reamrmed Its Restriction On
5 DUJ)Ucative Bush Facilities.

6 10. On February 10, 1997, nearly a year after the passage of the

7 Telecommunications Act of 1996, this Commission issued its Memorandum Opinion and

8 Order on Reconsideration in Docket AAD 94-119 (hereinafter cited as "Alascom CAP").

9 In that proceeding, this Commission approved, with modifications, a cost allocation plan

10 filed by Alascom for apportioning its costs between Alaskan Bush and non-Bush

11 locations. That Order presented a clear opportunity for this Commission to review the

12 continuing vitality of 3 AAC 52.355 in light of 47 V.S.c. 253.

13 11. In the Alascom CAP proceeding, the Common Carrier Bureau had

14 approved a cost allocation plan for Alascom, which GCI was seeking to reverse. 12 FCC

15 Rcd. at 1991, para. 1. Previously the Alaska Joint Board had found that Alascom should

16 be allowed to file common carrier service tariffs for two geographic rate zones: Bush and

17 non-Bush. Id. at 1992, para. 2; GCI argued that Alascom's revised cost allocation plan

18 should be rejected because the criteria Alascom used to identify Bush and non-Bush

19 locations conflicted with prior FCC orders. N. at 1993-94, para. 6.

20
21
22 4 In granting GCI that waiver, this Commission specifically acknowledged APUC
23 Order V-95-38(8). ~, 11 FCC Rcd. at 2536, para. 7, text at n.23.
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1 12. In defending its proposal, Alascom specifically invoked 3 AAC 52.355 for

2 the proposition that the State of Alaska defined "bush" differently from GCl's proposed

3 definition:

4 Alascom states that even though the Commission, in its earth station
5 policy, referred to the bush as communities with fewer than 1,000 persons,
6 it excepted communities that were not isolated and thus not· considered to
7 be located in the Alaska Bush. Also, Alascom contends that the state of
8 Alaska defines "bush" differently. (Fn. 40)

9 (Fn. 40) Alascom Opposition at 4: By re.iWation. Alaska identifies
10 specific locations where intrastate interexch3.l}ie facilities construction is
11 permitted and provides that all other lOcations are subject to a facilities
12 monopoly. Alaska does not use the terms bush and non-bush (3 AAC
13 52.355).

14 12 FCC Red. at 1996, para. 12 (FCC footnote 39 omitted; emphasis added).

15 13. Thus Alascom squarely placed 3 AAC 52.355 before this Commission. In

16 so doing, it afforded this Commission an open invitation to consider whether the APUC

17 could continue to regulate duplicative facilities in Bush locations, in light of the

18 Telecommunications Act of 1996.

19 14. It is clear from its Order that this Commission neither rescinded its own

20 policy regulating duplicative facilities nor cast doubt on the continuing vitality of 3 AAC

21 52.355. Focusing first on its own policy, this Commission reaffirmed its 1984 Final

22 Decision and cited the 50 location waiver which it had recently granted to GCI:

23 ... In the 1984 Final Decision, the Commission affirmed its previous
24 decision and stressed its limited nature by noting that the decision did not
25 apply to toll interconnect facilities, including terrestrial microwave, other
26 than the Alaska bush earth station network, and that it excluded a category
27 of earth stations designated as "mid-route". Additionally, the Commission
28 indicated that its finding was limited in time by stating that "duplicative
29 MTS facilities must be avoided for now if basic telephone service is to be
30 provided economically to these bush communities" (emphasis added).
31 Finally, the Commission noted that the bush earth station policy would be

BBTC's Comments In Opposition To The Petition
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1 limited to competing applications for earth stations providing MTS within
2 a community of fewer than 1,000 persons. We note that the International
3 Bureau has recently granted GCI a temporary waiver of the bush earth
4 station policy to allow GCI to construct and operate up to 50 earth stations
5 at locations previously designated as bush.

6 12 FCC Red. at 2000, para. 18 (footnotes omitted).5

7 15. Focusing next on 3 AAC 52.355, toward the end of its Order this

8 Commission devoted two lengthy paragraphs to the "Effect of the 1996

9 [Telecommunications] Act." ~ 12 FCC Red. at 2012-13, paras. 42-43. Given that

10 Alascom had squarely relied on Section 52.355 as an expression of Alaskan policy (Id. at

11 1996, n.40), if this Commission had had any thought that the Act implicitly preempts

12 Section 52.355, it would surely have said something to that effect. Yet in two lengthy

13 paragraphs summarizing the effect of the Act, this Commission did not even mention

14 Section 52.355.

15
16

v. If This Commission Should Grant Any Part or Gel's Petition, It Should Do So
In The Most Sgarina Manner Possible.

17 16. This Commission's power of preemption under 47 U.S.C. 253(a) extends

18 only "to the extent necessary to correct such violation or inconsistency."6 Consequently,

19 if this Commission concludes that GCl's Petition has any validity whatsoever, it must also

20 determine the precise remedy which is appropriate. In so doing, to the greatest extent

21 possible consistent with the Telecommunications Act of 1996, it should safeguard the

22

23 5 The temporary waiver granted to GCI refers specifically to APUC Order U-95-
24 38(8). See, 12 FCC Red. at 2000, n.67, citing back to.Id. at 1997, n.45.

25 6 Compare, In Re City of Huntiniton Park (July 17, 1997), Separate Statement by
26 Commissioner Ness: ''Those who seek preemptive action by this Commission should be
27 prepared to demonstrate, with particularity, ... what remedy will most effectively solve the
28 problem...."
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1 policies of preserving and advancing universal service in the Alaska Bush which are

2 embodied in Section 52.355.

3 VI. Conclusion.

4 17. Nothing in GCl's Petition or in any of its supporting papers explains how

5 this Commission may regulate the construction of duplicative interexchange facilities in

6 Bush Alaska, yet GCI contends that substantially identical regulatory control exercised

7 by the APUC pursuant to 3 AAC 52.355 somehow violates the Telecommunications Act

8 of 1996.

9 18. On the merits, BBTC submits that there is no inconsistency between 3 AAC

10 52.355 and the Act. As has been demonstrated, Section 52.355 is not an absolute

11 prohibition against GCl's providing service. Furthermore, 47 U.S.c. 253(b) expressly

12 empowers the states to impose, on a competitively neutral basis, requirements necessary

13 to preserve and advance universal service, protect the public safety and welfare, ensure

14 the continued quality of telecommunications services, and safeguard the rights of

15 consumers. That was precisely the rationale under which the APUC adopted 3 AAC

16 52.355 in the first place. ~, 10 APUC at 410-413.
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Ii,
lie,

1 19. For the reasons and based on the authorities cited above, Bristol Bay

2

3

4

5

6
7
8
9

10

11
12
13
14
15

16

17

Telephone Cooperative, Inc. respectfully urges this Commission to deny GCl's Petition

For Preemption.

Respectfully submitted,

B~~Y~~~~mc
By:t>-+_<:_L_tt..__~_~,.,..::....IV_!_t/ _

obert E. Stoller
8 East Dimond Blvd., Suite 3-640
Anchorage, Alaska 99515
(907) 522-2299

David L. Nace
Lukas, Nace, Gutierrez & Sachs, Chartered
1111 Nineteenth Street, N.W., Suite 1200
Washington, D.C. 20036
(202) 828-9469

Its Attorneys

February 27, 1998
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Exhibit 1

ALASKA PUBLIC tITILITIES COMMISSION - 10 APUC

Re Regulations Governing the
Market Structure for Intrastate

Interexchange
Telecommunications Service

R-90-1

Order No.6

Alaska Public Utilities Commission

September 6, 1990

OPINTON, issued for final comment, on a pro­

posal for guiding the transition to a competitive

market for intrastate interexchange telecom­

munications services.

I. MONOPOLY AND COMPETITION, § 85
- Telephone service - Intrastate lOll service
- Duplication of facilities - Factors.

IALASKA) In considering the transition lO
a competitive market for intrastate interex­
change telecommunications services, the com­
mission allowed facilities-based competition to
the extent that facilities could be duplicated in
those 37 locations listed as competitive and as
having at least 20 existing channels; allowing
competition through duplication of facilities in
smaller areas was decmed undesirable because
costs of service arc so much higher in low­
traffic areas.
p.411.

2. MONO POLY AND COMPETITION, § 85
- Telephone service - Intrastate toll service
- Duplicalion of facilities - Resale.

(ALASKAl In resrricling construction of
duplicate facilities for intrastate interexchange
telephone service competition to 37 areas .hav­
ing at least 20 existing channels, the commis­
sion noted that competition was not totally pre­
cluded in other, smaller areas, as competition
through resale was permissihle everywhere.
p.412.

3. MONOPOLY AND COMPETITION, § 85

- Telephone service - Intrastate lOll service
- Duplication of facilities - Restrictions.

(ALASKA] The commission removed pre­
viously annowx:ed restrictions that would have
prevented the offering of competitive intrastate
interexchange telephone service when a call
both originated and terminated in a so-called
"noncompetitive" area; instead of relying on a
competitive/noncompetitive distinction, the
commission made service restrictions depen­
dent upon whether a calling area had been
opened up to construction of duplicate facilities.
p.413.

4. MONOPOLY AND COMPETITION, § 94
- Telephone service - Intrastate lOll service
- Dominant versus nondominant carriers.

IALASKA) In considering the transition to
a competitive market for intrastate interex­
change telecommunications services, the com­
mission maintained the distinction between
dominant and nondominant carriers, with domi­
nant carriers (presently only Alascom, Inc.)
defined as those exercising market power.
p.413.

5. RATES, § 647 - Procedure - Filing
requirements - Dominant versus nondominant
carriers.

(ALASKA) Except in the case of pro­
posed rate increases by dominant intrastate
interexchange telephone carriers, filing require­
ments for dominant and nondominant carriers
were equalil.cd, providing more flexibility for
bOlh calegories of carriers.
p.414.

6. RATES, § 246 - Schedules and procedure
- Necessity of approval- Flexibility - Tele­
phone service.

(ALASKA) Although authorizing non­
dominant interexchange telephone carriers to
implement rates for new or repackaged ser­
vices, or to reduce rales, without prior commis­
sion approval, the commission stopped short of
authorizing complete rate flexibility, and
specifically rejected a system of price caps.
p.41S

7. RATES, § 541 - Telephone - Mileage
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ALASKA PUBLIC UTILITIES COMMISSION - 10 APUC

bands - Basis.
(ALASKA] In considering the transition to

a competitive market for intrastate interex­
change telecommunications services, the com­
mission required that mileage band rates be set
so as to be equal to or greater than the next
shorter band and to incorporate uniform time
of-day periods, as developed by the state's
dominant interexchange carrier, Alascom, Inc
p.415.

8. MONO POLY AND COMPETITION, § 94
- Telephone - Toll service - Local versus
interexchange carriers.

[ALASKA) The commission eliminated
certificate restrictions that would have pre­
vented local exchange telephone carriers from
applying for authority to provide competitive
intrastate interexchange telephone service.
p.416.

9. TELEPHONES, § 14 - Compensation -­
Access charges - Weighting.

(ALASKA) In providing for bulk billing
for nontraflic-sensitive costs associated with
competitive intrastate interexchange telephone
service, interexchange carriers were made
responsible for calculating access minutes illld
were required to "weight" access minutes
according to such factors as time of day, dis-

. tance of the call, and the high- or low·density
characteristics of the calling area.
p.417.

10. PUBLIC UTILITIES, § 117 - Telephone
carriers - Nondominant carriers - WaivCT of
filing requiremenL~.

[ALASKAI Nondominant interexchange
telephone carriers were exempted from regula­
tory requirements on the filing of billing and
contract forms, the fi ling of certain support data
in rate cases, compliance with the Uniform Sys­
tem of Accounts, and conformance with the
separations manual for jurisdictional cost allo­
cations.
p.418.

11. MONOPOLY AND COMPETITION, § 50
- Factors affecting competition - Customer
preference - Interexchange telephone service.

(ALASKA) Local and interexchange tele­
phone carriers were directed to study the feasi­
bility of installing "2-PIC" capability to allow
customers to presubseribe to the interexchange
carrier of their choice.
p 421.

i. TELEPHONES, § 14 - Compensation ­
Access charges - Weighting.

[ALASKAI Statement. in dissenting opin­
ion, that interexchange telephone carriers
should not he required to "weight" access min­
utes charged in bulk billings by using such fac­
tors as time of day and distance of ule call, as
such requirements arc unnecessary and overly
(·omplex.
p.422.

Ii. PUBLIC UTILITIES, § 117 - Telephone
carriers - Nondominant carriers - Waivers.

[ALASKA) Statement. in dissenting opin­
ion, that nondominant interexchange telephone
carriers should not be exempted from certain
filing requirements and quality-of-service stan­
dards.
p.423.

iii. TELEPHONES, § 2 - Construction and
equipment - Experimental construction.

(ALASKA) Statement. in dissenting opin­
IOn, that interexchange telephone carriers
should not be authorized to construct any facili­
ties on an experimental basis in addition to

those allowed under the commission's plan for
facilities-based competition.
p.423.

iv. PUBLIC UTILITIES, § 117 - Telephone
carriers - Nondominant carriers - Waivers.

(ALASKA) Statement. in dissenting opin­
ion, that nondominant interexchange telephone
carriers should not be exempted from certain
filing requirements and quality-of-service stan­
dards, as such waiver provides only for a
"cheap" market. not necessarily a less
expensive or cost-effective one.
p.424.

v. MONOPOLY AND COMPETmON, § 85
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ALASKA PUBLIC UTILITIES COMMISSION -10 APUC

- Telephone service - Intrastate toll servicc
- Duplication of facilities - Factors.

(ALASKA] Statement, in dissenting opin­
ion, that in considering the transition to a com­
petitive market for intrastate interexchange tde­
communications services, the majority should
not have placed limits on locations where con­
struction of duplicate facilities could occur to
develop facilities-based competition.
p.425.

vi. MONOPOLY AND COMPETITION, § 94
- Telephone - Toll scrvice - "Effectivc"
competition.

(ALASKA] Discussion, in separate opin­
ion, of the methods and standards hy which to
measure markct forces and assure both univer­
sal service and "cffective" competition in thc
transition to a competitive market for intrastate
interexchange telephone services.
p.426.

Before Commissioners:

Peter Soko!ov, Chaimlan
(concurring in results of Order, except dis­
senting with respect to inclusion of time­
of-day and distance factors in the access
charge weighting scheme; and with respect
to exclusion of nondominant carriers from
quality-of-service standards)

Susan M. Knowles
(concurring in results of Order, except dis­
senting with respect to the technical dem­
onstrallon project)

Daniel Patrick O'Tiemey
(concurring III resulLs of Order, except dis
senting wilh res\x'ct: 10 inclusion of time­
of-day and distance fadors in the access
charge weighting scheme; and to limll DO

construction of duplicatc facilities)
Mark A. FosLer

(concurring in results of Ordcr, cxcept dis­
scnting with rcspect to thc technical dem
onslration project and cxclusion of non­
dominant carriers from quality-of-service
standards; separatc statement with respect

to effective competition in the Alaskan
market)

Donald F. May
(concurring in results of Order, except dis­
senting with respect to limit on construc­
tion of duplicate facilities)

BY THE COMMISSION:

InJroduction

In Order R-86-2(l4), dated December 28,
J989, the Commission determined that competi­
tion in the provision of intrastate interexchange
telecornmunications service "is in the public
interest if, but only if, the benefits of competi­
tion can be achieved and universal service can
be preserved." (Order R-86-2(l4), p. 9.) In that
Order the Commission rejected regulations pro­
posed by General Communication, Inc. (GCI),
hut established a procedure for development of
regulations which would allow intrastate
interexchange competition within the frame­
work of the Commission's objectives. That pro­
cedure included the requirement that the Com­
mission Staff (Staff) develop proposed regula­
tions governing a competitive market structure
while simullaneously promoling the objeclive
of universal service.

On February I, 1990, Staff's consultant,
Ben Johnson Associates, Inc. (BJA), filed its
report, titled "Implementing Intrastate Toll
Competition in Alaska: A Proposed Approach."
Order No. I, dated March 14, 1990, opened this
Docket for the purpose of considering that
report, regulations drafted to implemenl the
approach proposed in the report, and amend­
ments to the Alaska Intraslate Inlerexchange
Access Charge Manual (Manual) related to the
provision of intrastate interexchange telecom­
munications service. That Order also estab­
lished a schedule for the filing of comments and
the conducling of workshops and a puhlic hear­
mg.

Comments and/or reply comments were
filed in this mailer by ALASCOM, INC.
(Alascom); Alaska Telephone Association
(ATA); Analysis North, Consumer Advocate
(Consumer Advocate); MUN1CIPALITY OF
ANCHORAGE d/b/a ANCHORAGE
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TELEPHONE UTILITY (ATU); Gcr;
INTERIOR TELEPHONE COMPANY/BRIS­
TOL SAY TELEPHONE COOPERATIVE
(lTC/BBTC); MCl Telecommunications Corp.
(MCl); TELEPHONE UTILITIES OF
ALASKA, INC.{fELEPHONE UTILITIES OF
THE NORTHLAND. INC. (fUAffUNl);
UNITED UTILITIES. INC. (UUI); and by
numerous consumers. Workshops were held on
April 19. 1990, and May 8, 1990. The public
hearing convened June 5, 1990, and continued
through June 8, 1990. Post-hearing comments
were also filed by Alascom, GCI, Mel, and
TUAffUNI.

The Commission held a Public Meeting on
June 20-21, 1990, to discuss the proposed rcgu­
lations and amendmcnts to thc Manual. This
Order scts forth thc decisions at that mceting. as
confirmed and supplemcntcd at the meeting
held subsequcntly on July 11, 1990.

Discussion

The Commission has analyzed the com­
ments and testimony prcsented in this proceed­
ing. Additionally, the Commission has carefully
considercd the lcgislation mandating intrastatc
interexchange telephone competition. CSSB
206 (State Affairs) ("SB 206"), which was
passed by the Legislature in May, 1990; signed
by the Governor in June, 1990 (Ch. 93 SLA
1990); and codified as AS 42.05.800 -­
42.05.995. After consideration of the record,
based on its own expertise and in light of the
new statutory framework. the Commission has
concluded that most aspects of the proposed
regulations are appropriate and should be
adopted. At the same time. some modifications
to the proposed regulations and amendmenL~ to

the Manual are justified as more particularly
discussed infra.

A. ModijicaJions /0 Proposed J AAC 52.350-­
3MC 52.399

1. 3 MC 52.355:

One of the most contested and debated
issues which has ariscn in the course of dcfining

Alaska's intrastate interexchange marketplace
is the extent to which facilities-based competi­
tion should be allowed. As originally proposed,
the regulations listed 27 so-called "competitive"
locations whcre duplicate facilities could be
constructed by competitive interexchange car­
riers (IXCs). The regulations have been
significantly revised to expand the list where
facilities-based competition is permitted.\ In
addition, the regulations have been modificd to
delete the characteri7.ation of these locations as
"competitive" versus "noncompetitive." This
clarification is necessary becausc all locations
in thc State are potentially competitive, but
some locations may not be scrved by duplicate
Intrastate interexchange facilities.

In deciding where facilitics-based competi­
tion would be allowcd, the Commission was
guided by legislative findings at AS
42.05.800(2) that facilitics-based long distance
Lelephonc scrvice should be providcd competi­
Lively whcnevcr possiblc and by the provisions
of AS 42.05.840(c) that installation of facilities
could be prohibited only if the Commission
determincs that it is not in the public intcrcst.
'The Commission is persuaded that the list of
locations where facilities-based competition is
allowcd not only fully complics with applicable
statutory standards but also providcs the broad­
est possible opportunity for facilities-based
competition reasonably supportable within this
market-place at this time. Traffic betwcen the
locations whcre the construction of duplicate
facilities will be pcrmined accounts for approxi­
mately 80 percent of all intrastate interexchange
traffic. Thcse locations also include in excess of
90 percent of the total number of access lincs in
the state. Over 200 communities account for the
remaining traffic and access lines.

Thus, the Commission finds that it would
not be in the public interest to remove all
restrictions on construction of duplicate facili­
ties or to othcrwise expand further the list of
locations where facilities-based competition is
allowed beyond those sct out in the revised pro­
posed regulations. There are several reasons for
this conclusion.

First, there are significant differences in
cost per channel between roules of high density
traffic and routes of low dcnsity traffic.
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Although there was disagreement in this
proceeding regarding the theoretical
underpinnings and the practical implications of
the theory of "natural monopoly," there was no
dispute that intrastate interexchange
telecommunications service is characterized by
increasing costs per transmission channel as
traffic volume, or "density:' decreases.

Typically, the average cost per channel
declines as the number of channels on a route
increases because the fixed costs are spread
over a larger numbcr of channels. While new
and emerging technologies may have generally
lower cosL~, those presented by GCI did not
deviate greatly from this general pattern of
declining unit costs throughout the relevant
range on routes with low traffic density. The
inverse relationship of average costs and num·
ber of circuits is most pronounced for terrestrial
technologies like microwave and fiber optics.
Although the same principle applies to satellite
technologies, the pattern is less marked because
the proportion of fixed costs is smaller. Never··
theless, even the current satellite technologies
exhibit a very steep slope in the cost curve on
routes requiring a small number of channels.

As shown on the graph prepared by GCI
from fiJA's cost data for existing technologies
and its own data for proposed technologies
(Exhibit 12), the increase in cost per channel is
particularly steep for existing technologies
when the number of channels is less than about
8 to 12, depending on the technology. At higher
numbcrs of channels. costs increase much less
rapidly as the numbcr of channels drops. In
other words, a drop in the numbcr of channels
from 40 to 20 causes a much smaller increase in
cost per channel than a drop from 12 to 6 chan­
nels. As shown on the cost curves attached to
this Order (Appendix Cl, there is a significant
break in the pallern at ahout 8 to 12 channels,
depending on which of the existing technolo­
gies is employed. For example. on a satellite
route requiring just 20 channels of capacity, a
single firm providing all 20 channels could
achieve a much lower per-unit cost than could
two firms each providing 10 channels. Assum­
ing Frequency Division Multiple Access
(FDMA) satellite technology, the average cost
for a single provider with 20 channels would he

approximately $14.000 per channel. while the
average cost for two firms splitting the market
with 10 channels each would be about $25,000
per channel, or nearly 80 percent higher? Thus,
the costs of providing service would be driven
significantly higher, both for the existing carrier
and in total. If the location where duplicate
facilities were built is at the steep part of the
cost curve (low number of channels), the cost
impact would be greater.

[l J Considering the fact that Gel expects
to gain approximately one-half of the intrastate
traffic based on its experience in the interstate
market, it is reasonable to conclude that allow­
ing competition in locations now served by
approximately 20-25 channels. or fewer. would
not be in the public interest because it would
drive costs drastically higher. To the extent that
these much higher costs would eventually be
recovered through rates. universal service and
reasonably affordable rates would be at consid­
erable risk. Thus, it is appropriate to limit the
list of locations where facilities-based competi­
tion is permitted to primarily those locations
which had 20 or more channels in 1986 with a
few additional locations based on proximity or
relationship to other locations. Even if the cost
curves supporting this analysis are not com­
pletely accurate, the Commission is convinced
that sufficient doubts have been raised concern­
ing the potential cost of serving low density
routes that it would not be prudent to ignore the
overall pattern. This decision will help to mini­
mize, but certainly not eliminate, the risk of
increased intrastate rates.

Second. at issue in any competitive market
structure is not simply the higher total costs that
may result but also who will bear those costs. It
is conceivable that any increases in cost might
not bc passed on to consumers if GCI, or any
other potential entrant, is allowed to build dupli­
cate facilities in rural areas at costs as low at
GCI projects. In that case, costs to consumers
might decline even on low density routes. How­
ever, experience in the rest of the United States
indicates that this is not likely to happen.

Complete open entry to facilities-based
competition is allowed currently in only about
one· half of the states. The locations where
facilities-based competition is permitted under
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these regulations already include many
locations considerably smaller than those
served by duplicate facilities in the rest of the
nation. The list encompasses most communities
in Alaska with a population greater than 1,000,
and some that are even smaller. No party
contested the testimony of RJA that, in the
lower 48 states, very few competitive carncrs
havc installed facilitics in communities of less
than 20,000 people. Rathcr, the prcvailing norm
is that there are no redundant facilities in rural
areas, and competitors serve those areas by
leasing facilities on the network which is owned
by local exchange telephone companies (LECs)
who provide both local and the functional
equivalent of intrastate interexchange service.

Further, certain aspects of GCl's planned
network involve technologies unprovcn in
Alaska or elsewhere. While it is both desirable
and appropriate to allow an opportunity for new
technologies to be introduced into the market·
place, it is not acceptable to unduly risk univer­
sal service or the financial integrity of the
incumbent carrier in the interest of potentially
speculative technological development The
locations where facilities-based duplication will
be permittcd, togcther with the experiment dis·
cussed infra, provide a reasonable opportunity
to test new technology and to transition the mar·
ketplace into the competitive areas while
minimizing any adverse consequences. Thus,
for the foregoing reasons, it is not in the public
interest 10 risk the almost ceHainty of
significantly greater costs imposed on the cxist­
ing carrier in the hopes of a new entrant being
able to provide service at lesser costs.

A third reason for the Commission's deci­
sion is that GCI's proposal to eliminate all bar­
riers 10 construction of duplicate facilities cre­
ates other significant risks. RJA has testified
that of the 200 or more locations where
facilities. based competition is prohibited, tllere
arc a few that may be a "lillie bit profitable" but
"virtually all of tllem will be unprofitable." (Tr.,
June 8, 1990, p. 81.) GCI also has conceded
that not all areas of the state are profi table and
has acknowledged that its willingness 10 con­
struct facilities to serve statewide is in large part
motivated by its interest in carrying American
Telephone & Telegraph Company's (AT&T)

northbound traffic and in terminating the current
joint services agreement (JSA) between
Alascom and AT&T. While currently under
review, the JSA represents the existing policies
of the Federal Communications Commission
(FCC) which have evolved with particulllT
attention and concern for the provision of
affordable service to rural areas of the state. The
net result of this arrangement, logether with
associated cost separations faclors, has been a
flow of support 10 Alaswm that has enabled
much of the cost of joint intl-"Tstate/ intrastate
toll facilities 10 be paid for by funds not gener­
ated in Alaska. In addition, AT&T estimates
that over $80 million in excess of interstate
message toll revenues from calls to and from
Alaska are paid to Alascom to support Ala.~ka

telecommunications services. All Alaskans
have been the beneficiaries of this arrangement.
In addition, all Alaskans have profited from a
national loll slTUcture whercby toll calls
between Alaska and the other states are priced
the same as like loll calls in the Lower 48. A
decision 10 elinlinate all barriers to entry with
the results desired by GCl could have
significant fmancial consequences for the state.
It is not in the public interest 10 risk losing that
support in the hopes of a new entrant being able
to use an unproven technology 10 provide ser­
vice at a cost that will more than make up for
the loss of millions of dollars of support. The
FCC's approach 10 Alask.a is based on long­
standing policies well-grounded in the eco­
nomic and technological realities of providing
service throughout Alaska. It would be impru­
dent 10 undermine those policies or universal
service without an equally well-grounded
assessment of the economic and operational
results of facilities-based competition in those
segments of the market where it will be allowed
under the regulations.

(2) In summary, the Commission finds that
the costs associated with construction of facili­
ties in locations where less than 20 10 25 chan­
nels are needed 10 provide service, plus the
other risks associated with a policy of lotal open
entry 10 facilities-based competition, dictate a
finding that limitations on such entry is in the
public interest. Accordingly, facilities-based
competition should not be allowed outside of
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the locations listed in the revised regulations. It
should be emphasized. however, that the
absence of duplicate facilities in the other areas
does not mean that there will be no competition
in the intrastate interexchange market in those
areas. Competition through resale is still
permitted. and encouraged, in all such areas.

As previously stated, the Commission also
observes that among the locations where dupli·
cate facilities may be constructed are many
rural locations. By constructing facilities in
these locations, GCI will have an opportunity to
demonstrate the cost and quality of the techno I
ogies it proposes.

Furthennore, lhe Commission has deter·
mined lhat it would be appropriate to allow an
IXC to file an application to construct its own
facilities on an experimental basis in a maxi·
mum of 10 additional locations. Such an appli­
cation may be filed by any IXC and, upon
approval. will give lh~ carrier an opportunity to
demonstrale the lechnical and economic feasi­
bility of providing facilities-based competitivc
servicc in morc remote areas of Alaska.

(3/ The Commission has also determined
that il would be appropriale 10 modify some­
what lhe cxtent of thc prohibition against thc
use of duplicatc transmission facilitics in com­
pleting ccrtain calls. As prcviously proposcd, 3
AAC 52.355(e} prohibiled an IXC olher lhan
Alascom from using its own transmission facili
tics on any call which cithcr originated or tcr·
minated in a "noncompetitivc" location. Thus, if
a call originated in Anchorage and terminated in
a noncompctitivc location outside of Fairbanks,
such as Manley, a carrier other than Alascom
would nol have becn able to usc its own facili­
ties to transmll the call from Anchorage 10 Fair­
banks and then resell Alascom's services
between Fairbanks and Manley. Instead, the
carrier woulJ have had 10 resell Alascom's scr­
vices for lhe emire call, Anchorage 10 Manley.
Thc Commission has JClermineJ Utat Ulis
restriction is inappropriatc, particularly in view
of thc expanded list of locations whcre dupli­
catc facilitics may be construcled.

Accordingly, 111c Commission has rewrit­
ten proposed 3 AAC 52.355 to accomplish thc
foregoing changcs. Rather than defining loca­
tions as "competitivc" and "noncompetitive,"

the rewritten regulation simply specifies those
locations where lhe construction of duplicate
facilities is permitted and provides that only
lhose facilities can be used in the provision of
intrastate interexchange service.

The Commission has also determined that
a more precise explanation of "location" should
be a part of the proposed regulations in order to
prevent confusion about boundaries for the
locations where duplicate facilities may be con­
structed. This confusion exists because, for
example, the regulations as previously wrillen
included Girdwood, Hope, and Portage, as well
as Anchorage, even though all of lhese loca­
tions (plus Indian) are served by the same host
central office switch in Anchorage. On the olher
hand, Ninilchik was not included in the list.
evcn though it is served by the host central
office switch in Soldotna, which was included.
In order to resolve lhese ambiguities. 3 AAC
52.355(a)(I) has been modified to provide that
duplicate facilities may be constructed in loca­
tions where customers are either directly con­
nected to a central office in the location listed or
served through a remote unit connected to a
central office in the location listed. Thus, Gird­
wood, Hope, Indian, and Portage, are not listed
separately but are included within "Anchorage."
In addition, Elmendorf Air Force Base and Fort
Richardson are omittcd because lhey are in the
Anchorage calling area. The Commission seeks
further comments on this approach to lhe
specification of "locations" to be certain that the
definItion is accurate and unambiguous.

2. 3 MC 52.399(3) and (8) [New 3 MC
52.399 (2) and (7)J; New 3 MC
52.399(4), New 3 AAC 52.363:

(4/ Anolher issuc about which there was
significant disagreement in this proceeding was
whcther the regulations should include a dis­
tinction betwcen "dominant" and "nondom­
inant" IXCs, and, if so, what differences in reg­
ulatory treatment would apply to dominant and
nondominant IXCs. The arguments presented
were in large part linked to the merits and extent
of possihle dercgulation of Alascom. It is appar­
ent from the debate that one IXC's handicap is
another IXC's equali7.er and vice-versa. As a
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result. the Commission has adopted a regulalOry
scheme which attempts 10 balance these
interests by retaining traditional regulalOry
oversight of Alascom in some areas and
allowing regulalOry flexibility in others. Other
IXCs would ess~tially be deregulated. at least
initially. This approach is common in the
industry and allows for a measured transition
into a fully competitive market as well as a
reasoned evolution of regulalOry policies.

As a logical outgrowth of this regulatory
scheme, the Commission has determined that a
distinction between dominant and nondominant
IXCs should be retained but that "dominant car­
rier" now should be defined as any IXC deter­
mined 10 have market power. Previously, the
definition referred to the entity. or its successor,
certificated in Docket U-69-24 to provide intra­
state interexchange telecommunications ser­
vice, which currently is Alascom. (3 AAC
52.399(3); new 3 AAC 52.399(2).) The new
description allows for one or more IXCs to be
designated as dominant. The definition of non­
dominant carrier is unchanged. (3 AAC
52.399(8); new 3 AAC 52.399(7).) An addi­
tional category has been added for "incumbent
carrier" which uses the prior definition of domi­
nant carrier and applies to Alascom. (New 3
AAC 52.399(4).)

The regulations also have been expanded
10 include a mechanism for determining
whether or not an lXC has market power and
whether it should be designated dominant or
nondominant. (New 3 AAC 52.363.) The Com­
mission has already received and considered
comments concerning the definition of market
power but, given the body of knowledge and
law on the subject, is not currently predisposed
10 set forth a definition in the regulations. How­
ever, the Commission will allow additional
comments on whether or not market power
should be defined in the regulations for the
Alaska intrastate interexchange market in par­
ticu�ar and. if so, how.

The Commission has also determined that,
at this time, Alascom has market power and
should be designated as a dominant carrier.
Alascom is currently the only certificated intra­
state IXC and is likely 10 continue as the
monopoly IXC to some locations; it is the only

carrier which has, or is authorized to build.
facilities throughout the State; it handles the
vast majority of the interstate traffic of AT&T
originating or terminating in Alaska; it is part of
a large. integrated corporate family with consid­
erable financial and operational strength; and its
parent corporation wholly owns two LECs and
partially owns one LEC in Alaska. Each of
these faclOrs distinguishes Alascom from new
entrants. and, cwnulatively, they give Alascom
market power such that it should be designated
dominant at this time.

At the same time, the Commission recog­
nizes that GCI, as well as other lXCs, have an
opporlUnity from the inception of intrastate
interexchange competition 10 secure a larger
percentage share of the marketplace than
similarly-situated competitors have been able 10

capture in other parL~ of the country. This sug­
gests a need for monitoring the initial designa­
tions of lXCs and making changes as appropri­
ate, which the Commission fully intends to do.

3.3 MC 52.370, 3 MC 52375:

{51 While it has determined that Alascom
is a dominant IXC, the Commission does not
intend the designation to be used 10 inhibit
Alascom's ability 10 compete against new
entrants. Within certain bounds, the Commis­
sion will allow Alascom to engage in competi­
tion. including price competition. without incur­
ring regulatory roadblocks. In that regard, the
Commission has established the same notice
periods and requirements for filing new retail
tariffs and special contracts for both dominant
and nondominant IXCs. (3 AAC 52.370(b) and
(c).) This contrasts with the regulations as ini­
tially proposed which incorporated some differ­
ences in noticing procedures and timetables.
Only for rate increases do the regulations now
establish different filing requiremenL~ for domi­
nant and nondominant IXCs. It is appropriate
that rate increase requests by dominant IXCs,
which are carriers with market power. be fully
reviewed in order to protect conswners from
price increases based on that market power. On
the other hand. nondominant IXCs will gener­
ally be forced, by market conditions, 10 charge
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no more lhan lhe dominant IXC, and, even if a
nondominant IXC did charge more lhan lhe
dominant IXC, conswners could choose lhe
dominant IXC. Therefore, absent evidence of
abuse, lhere is no need to institutionalize rate
regulation of nondominant IXCs, even for rate
increases.

For both dominant and nondominant IXCs,
lhe Commission retains lhe right to reject rates
which exceed permissible bounds. At this time,
lhe Commission has not tried to define lhose
bounds precisely, but rates which are not just
and reasonable or which grant an unreasonable
preference or advantage to any customer or sub­
ject a customer to an unreasonable prejudice or
disadvantage are unlawful and clearly outside
acceptable bounds. In addition, the
Commission's expectation regarding rate
changes in a competitive environment is that
rates will remain geographically averaged; that
rates will not increase to any conswners; and
that predatory pricing will not be practiced. As
long as those parameters are observed, the
Commission will not be likely to disapprove
any rates which are filed.

(6) Even though rates for new or repack­
aged services, or rate reductions, will normally
be allowed to go into effect without prior Com­
mission approval and without the suspension
and investigation which have been normal
Commission practices in the past, lXCs will be
required to maintain just and reasonable rates
and must be prepared to support the reasonable­
ness of their rates when so required by the
Commission. While recognizing that effective
competition may he constrained without pricing
flexibility to providc a "level playing field," the
Commission h;L~ stopped short of allowing tota!
pricing flcxihility for the dominant IXC and,
furthermorc, h;L~ rejccted Alascom's proposal to
cap its rates at CUTTcnt levels in return for pric­
ing flexihility equal to that of nondominant
IXCs and for abandonment of the weighting
scheme discussed in furthcr detail below.

The Commission has rejectcd the proposal
as premature at this stage because it has many
unanswered qucstions concerning the proposcd
price cap and docs not helieve that they can be
sufficiently answercd in the time framc allowcd
to dcvclop and implement rulcs govcrning

intrastate interexchange competition. Further,
given that lhe telephone industry is generally
characterized by declining costs and Alascom's
level of rates is under investigation after two
large rate decreases in lhe past year, lhe Com­
mission is not persuaded lhat a price cap pro­
posal such as put forward by Alascom would
provide sufficient assurance lhat current rates
are just and reasonable at this time and would
remain so in the future. As lhe Commission
gains more understanding of lhe emerging com­
petitive market structure and completes its
investigation of Alascom's rates, it may again
consider Alascom's price cap proposal.

The Commission recognizes lhat lhe
ground rules for, and implications of, lhe rate
fle"'ibility allowed herein have not been defined
with the same level of specificity as some of the
other facets of intrastate interexchange competi­
tion. This is a function of both lhe record in lhis
proceeding and the Commission's limited previ­
ous exposure to competitive ratemaking. There­
fore, lhe Commission intends to vigorously
monitor lhe regulatory framework established
under lhe regulations and to make modifications
as experience dictates.

4.3 Me 52.370(a):

(7) With reRard to the requirement that
rates be geographically averaged, lhe Commis­
sion has adopted the suggestion of GCI that lan­
guage be added requiring that the rate for each
mileage band be equal to or greater lhan the
next shorter band. The Commission has also
added lhe requirement lhat all IXCs must struc­
ture rates with lhe same time-of-day rating peri­
ods and lhe same mileage bands as Alascom?
This requirement does not mean lhat lhe time­
of-day discounls must be lhe same as
Alascom' s or that rates must increase, through
mileage bands, in the same proportion or
amount as Alascom's. Instead, the requirement
is only that the rates be structured wilh the same
periods and bands. This is desirable for two
important reasons. First, comparable mileage
hands and time-of·day periods will allow con­
sumers to make direct price comparisons
hctween IXCs. Second, use of the same periods
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and bands by all IXCs will reduce problems and
complexitics associated with implcmentation of
weights for minutcs of use, as discussed further
below.

5.3 MC 52.375(a):

Thc Commission has determincd that the
restriction on resale of "nonmetcred" services
which was included in the previous proposal
should be deleted for two reasons. First, thc
Commission believes that unrcstricted rcsale
will Icad to a more competitive and cfficicnt
markct with grcater pricc discipline. Second, thc
initial rcstriction on resale of unmetercd ser­
vices was intcnded to simplify rcporting and
calculation of wcighted access minutes for
access charge purposes, but those mallcrs C<Ul

be addressed in other ways, as discussed below.

6.3 AAC 52.360(a):

Thc Commission has modificd portions of
the rcquiremcnts for information which must be
filcd with an application for public convcniencc
and necessity. Paragraphs (8) and (9) of 3 AAC
52.360(a) have been rcwriucn to narrow thc
scope of information which must be filed. As
rcviscd, thcy rcqucst lists of all administrativc
and judicial proceedings involving the opera­
tional, legal, or fmancial integrity of the appli­
cant, its officers, directors, or affiliates. Para­
graph (21) has been added to require a
verification of the truth and accuracy of the
application. The Commission has determined
that the other application rcquiremcnts are nec­
essary in order to determinc, on an cxpedited
basis, whethcr an applicant is fit, willing, and
able to provide scrvice, and those filing rcquire­
mcnts arc, thcrcfore, rctaincd as necessary and
appropriate.

7. 3 MC 52.360(d) [New 3 MC
52.350(d)}:

[8] The Commission has also eliminated
the provision in the regulations whu.:h statcd
that no certificate to provide intrastate intcrex­
change telecommunications service will be

issucd to an LEC. (3 AAC 52.360(d).) The
intent of that section was that an LEC not be
allowed to obtain a certificate pursuant to these
particular regulations. The reason for that
restriction is that there arc significant issucs
regarding ccrtiflcation of LECs to provide
interexchange service which could not be
resolved in the ninety-day period allowed for
thc consideration of applications undcr thcse
regulations. As previously wrillen, however, the
section was intcrprelCd as a completc ban on
certification of LECs. Therefore, a new section
has been added al 3 AAC 52.350(d) 10 clarify
thai LECs can apply, pursuant to standard appli­
cation procedures, for a certificate to provide
intrastate intercxchangc service.

Any LEC applying for a certificate to pro­
vide intrastate interexchange telecommunica­
tions service must address the Commission's
concerns regarding the protection of existing
local ratepayers, the avoidancc of cross­
subsidization, and thc maintenance of a level
playing field for all IXCs. Thus, the LEC must
satisfy thc Commission that thcre will be no
cross-subsidil.ation between toll and local SCT­

viccs or betwcen rcgulatcd or nonrcgulated SCT­

vices; that local rates and ratepaycrs are
sufficiently insulated from the risk of operating
losscs that might occur in a competitivc market;
that managcment time, skill, and rcsourccs are
sufficient to take on thc additional conccrns of
cntering a ncw market while still devoting a
high level of attcntion to the provision of local
service and interexchange access scrvicc; that
the LEC will not have an unfair advantage ovcr
other IXCs in the provision of cqual access,
access charge structurc, billing arrangcmcnts,
area served, or selection of lXC; that the LEC
will comply with all applicable regulations gov­
erning interexchange scrvice; and that any other
Issues raised by thc Commission during the
application process are addressed satisfactorily.
Beyond these concerns, the Commission has
not yet considered specific LEC filing and
ccrtification requircmcnts. It is the
Commission's ultimate objective to develop
rules which will govern LEC entry into the
mtrastate intercxchange market. In the interim,
applications will be processed on a case-by­
case basis as described herein.
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8.3 Me 52.380:

[91 As discussed in detail in Part B of this
Order, the Commission has determined that the
access minutes used to allocate the access
charge bulk bilI among !XCs should be
weighted. In Order R-87-l(1l), the Commission
adopted bulk billing for the recovery of LECs'
nontraffic sensitive (NTS) costs largely to

reduce the risk to LEC revenue streams which
would accompany the transition from settle­
ments to access charges. The weighting system
adopted herein does not affect the computation,
amount, or disbursement of the bulk bill for
NTS costs and also docs not affect the amount
and recovery of traffic sensitive costs. Rather,
the weighting of access minutes is no more than
a refinement of the previously approved
approach to allocating payment for the bulk bill
among competing IXCs, i.e. from unweighted
access minutes to weighted access minutes.

While the details of the calculation of
access minutes are set forth in the Manual, the
existing provision of the proposed regulations
h~~ been changed in two significant respects.
First, the data ulat is required to be provided has
been expanded to recognize that there is no
longer a prohibition on resale of nonmetered
services and that such services will be factored
i~to. the bulk bill allocation process by estab­
lIshmg surrogate access minutes for these ser­
vices. Second, ulere has been a decoupling of
the locations which arc used in the weighting
scheme and those where facilities-based com­
petition is permittcd. For clarification purposes
the locations used for weighting the bulk bill
allocation now arc divided and denominated as
high density and low density, rather than com­
petitive and noncompetitive.

In ordcr to administer and monitor the bulk
billing system as refinc{l herein, the reporting of
sales and purchases of both switched access
minutes and private lines by all IXCs is neces­
sary. This data is ne<-essary for thc computation
of actual and surrogate access minutes. The
reporting requirements also will enable a "cross
c.hcck" between lXCs for minutes and private
lines sold, or purchased. for resale. Furthcr, the
Commission h;LS adoptcd new provisions that

require retention of the billing records from
which access minutes are obtained and that
allow for auditing of access minutes data. An
independent audit of this data will be performed
if authorized by the Commission. The cost of
the audit will be borne by the petitioning !XC,
unless the audit determines that the access min­
utes reported are inaccurate by a margin of
greater than 2 percent per year or a margin
which resulted in access charge underpayments
of $200,000 or more per year in which case the
cost is paid by the audited !XC. In addition, the
regulations provide that any !XC which is deter­
mined to have underpaid access charges will be
required to correct that underpayment in accor­
dance with the tariff of the Alaska Exchange
Carriers Association. The Commission recog­
nizes that any tolerance margin is judgmental
and seeks additional comments regarding both
the auditing and monitoring procedures and the
error tolerance discussed above.

The Commission has also determined that
the computation and reporting of the access
minutes used for the bulk biIl aIlocation should
be the responsibility of IXCs. At the public
hearing, TUA/fUNl argued that these functions
should be done by LECs since they were selling
the access service. The Commission is not per­
suaded by that argument. The access minutes
recorded and reported under 3 MC 52.380 are
used only to allocate the bulk billing of NTS
costs among !XCs. The LECs wiIl receive the
same amount of NTS cost recovery. regardless
of which IXC pays. It is the !XCs who are most
affccted by the allocation of the bulk bill, and it
IS appropriate that they be the ones to record
and report the access minutes used for allocat­
mg the bulk bill. Also, the Commission expects
that there is some burden and cost associated
with recording and reporting these access min­
utes and believes that this burden and cost is
most appropriately borne directly by the !XCs.
The Commission also believes that the report­
ing and monitoring requirements will provide
sufficient protection for both LECs and !XCs.

As provided at 3 AAC 52.380(c), the Com­
mission has dctermined that the data required
hy 3 AAC 52.380(a) will be public information.
The Commission recognizes that some !XCs
may prefer to keep that data proprietary.
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However, the Commission is convinced that if
all IXCs are required to provide the same
information, there will be less likelihood of
prejudice to any IXC. In addition, the
information which the Commission is requiring
be made public is, for Ule most part. an
aggregation of all access minutes wiulin
mileage bands and not route-by-route data
which may be more competitively sensitive.
Public access to the information is in the public
interest for at least tJuee reasons. First, by being
able to review the information of an IXC. LECs
and other IXCs will be able to help identify
inaccurate reporting. Second, an up-front
determination that this data is public will
eliminate arguments regarding its release as
well as the need to dedicate Commission and
carrier resources to resolving such disputes.
Third, full information regarding the intrastate
interexchange market will enable both
consumers and competitors to make decisions
which will contributc towards a markct which is
truly competitivc.

9.3 Me 52.390(a):

[10\ Section 3 MC 52.390(a) has been
modified to add additional provisions to the list
of the Commission's other regulations which
will be waived for nondominant carricrs.
Specifically. nondominant lXCs are exemptcd
from requirements regarding the fding of billing
and contract forms (3 MC 48.230). the filing
of supporting information for rate changes (3
MC 48.275), use of the Uniform Systcm of
Accounts (3 MC 48.277), and application of
the Separations Manual for jurisdictional cost
separations (3 MC 48.430). Application of
those regulations to nondominant IXCs is
unnecessary in a competitivc market. For domi­
nant IXCs. the filing of supporting information
in accordance with 3 MC 48.275(a) is waivcd
for ncw services. repackaging of existing ser­
vices. and ratc decreascs but is rctained for ratc
incrcases.

B. ModificaJions to Proposed Manual Amend·
menls

The Commission has decided to adopt a
systcm for weighting access minutes to define
lXC markct shares for the purpose of allocating
the bulk bill component of access charges. The
Commission has further determined that access
minutes should be wcighted based on their time
of day, calling distancc. and status as high den­
sity or low density.

With regard to high density{low density
weighting. the Commission is convinced that
Ute introduction of competition in the provision
of intrastate interexchange service presents
risks to the price and quality of service to rural
areas of Alaska where traffiC densities are low
and the cost of providing service is high. TIlese
risks have been thoroughly documented to the
Commission both in this proceeding and in
prior proceedings. including the investigation of
Alaswm's rate design and in conjooction with
prior proposals of GCI to allow competition in
the provision of interexchange telecommunica­
tions service. Thc risks have also been recog­
nized by thc Legislature. which authoril.ed the
Commission to establish a "mechanism to be
used to ensure the provision of long distance
telephone service at reasonable rates throughout
tlle state and to otherwise preserve universal
service." (AS 42.05.840.)

The system of weighting access minutes
for bulk bill allocation purposes is designed to
minimil.e the foregoing risks. Weighting of bulk
bill access charges partially levelizes the
profitability of urban and rural toll routes. By
maintaining profitability on low density. high
coSI rural routes, IXCs have an incentive to pro·
Vide service to those routes. Alascom. as the
present provider of service to all such routes.
Will be able to continue to profit from those
routes, reducing incentives for it to raise prices
or lower quality for those routes. In these
respecL~, the Commission is firmly convinced
that the system for weighting bulk bill access
charges is in the public interest. Furthermore,
the weighting system protects universal service
uuoughout the state without requiring payments
betwecn competing IXCs. Such payments were
a feature of the regulations previously proposed
by GCl and wcre one of the reasons those regu­
latlolls were rejected.

The Commission is also convinced ulat
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weighting by calling distance and time of day
serves the public interest by helping to maintain
universal service while allowing the benefits
that arise from competition to be available to all
Alaskans. Distance weighting provides an
essential tool to deal with the disparity between
costs and value for calls of varying distance. In
Alascom'~ previous rate design case, the
Commission determined that a rate structure in
which rates increase with distance is beneficial
to Alaskans statewide even if costs do not
increase with distance as much as the rates.
That reasoning has not changed. The
Commission perceives that if it did not maintain
the ability to weight by calling distance,
competitive forces might exert considerable
pressure to deaverage toll rates and ultimately
cause rates to become significantly less distance
sensitive. The resultant rise in short haul rates
could have unacceptable consequences
particularly in rural Alaska where many remote
locations are served by regional centers at short
haul rates and residents of those communities
rely on the regional centers for vital health,
welfare, and educational services.

By maintaining the time-of-day element of
weighting, the benefiL~ of competition will be
enjoyed by residential customers, who tend to
make a greater portion of calls in off-peak peri­
ods, as well as by business customers. Further­
more, weighting by time of day reflects the
underlying economic and engineering facts that
usage is low in off-peak hours and increased
calling in those hours adds lillie to overall cosL~.

The primary arguments against the system
of weighting arc that it will promote bypass.
that it IS administratively complex, and that it
may not be legal. The Commission is not con­
vinced by those arguments. Bypass is presented
as a risk in virtually air telecommunications pol­
icy decisions, but It has never been demon­
strated to the Commission to be a significant
problem. The Commission believes that what­
ever bypass potential may exist has largely
been realized and recognizes that such bypass
frequently takes the form of customers switch­
ing from message telephone to private line ser­
vice. So-called economic bypass is a manifesta­
tion of a logically and appropriately functioning
marketplace. While there continue to be large

users on the Alascom network. there is no evi­
dence to demonstrate that their calling patterns
are amenable to either facilities or service
bypass. The Commission further notes that the
system of bulk billing of NTS costs, especially
as modified to incorporate surrogate access
charges in the allocation, provides a deterrent to
bypass. In addition. there is no reason that
weighted bulk bill access charges. coupled with
competition. will lead to price increases to cus­
tomers. so those customers should have no
increased incentive to bypass.

The Commission certainly recognizes that
the weighting system involves some administra­
tive complexity. MCI, a potential entrant,
argued that the weighting system is so complex
as to discourage entry either because the system
will be difficult for potential market entrants to
set up or because they will refrain from entry
due to fear that the Commission may modify the
weights once they have entered the market. The
argument is also made that increased barriers to
entry will make for a less perfect market and
that the benefits of competition in the form of
lower prices will be lost. However, the Commis­
sion is convinced that the system is manageable
and that claims of complexity were largely
overstated. Furthermore, the Commission also
firmly believes that the benefits of weighted
bulk bill access charges outweigh the complexi­
ties.

Finally, arguments have been raised that
the weighting system may be illegal because the
weighting allegedly results in explicit cost sub­
sidies based on undue discrimination or
because the access charge allocation represents
a tax collected and distributed in violation of
Alaska's Constitution. The Commission is not
persuaded by these arguments. SA 206
specifICally provides that the Commission
should establish access charges and may
require "pooling of exchange access costs and
revenues if necessary to achieve the purposes of
AS 42.05.800 - 42.05.995." (AS 42.05.850.)
Furthermore, the legislation also authori7.Cs the
Commission to establish a "mechanism to be
used lo ensure the provision of long distance
telephone service at reasonable rates throughout
the state and to otherwise preserve universal
service" (AS 42.05.840.) The system adopted
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by the Commission is specifically designed to

ensure the provision of long distance telephone
service at reasonable rates throughout the state,
and the system is implemented as part of the
pooling of access charge costs and revenues.
Thus, the Commission finds that a system such
as that adopted herein was specifically
authorized by the Legislature. Any arguments
regarding the constitutionality or other illegality
of the legislation must be resolved by the
Courts, not by the Commission.

Based on the foregoing, the Commission
has determined that the Manual should be
amended to provide for the weighting of access
minutes for allocation of the bulk bill. However.
several modifications to the amendments previ­
ously proposed are appropriate. Section 200
should be modified to provide that weights will
be based on time of day, calling distance, and
high density or low density status, rather than
time of day, calling distance. and competitive or
noncompetitive status. Also. the definitions of
"competitive minutes" and "noncompetitive
minutes" should be eliminated and replaced by
definitions of "high density minutes," "low den­
sity minutes," and "high density locations," as
follows:

"high densily locations" means Anchor­
age, Chugiak, Eagle River, Fairbanks,
Homer, Juneau, Kenai, North Pole. Palmer.
Seward, Soldotna, Wasilla, and Willow;

"high density minules" means actual or
surrogate access minutes which both origi­
nate and terminate in locations defined as
high density;

"low den.~ily minutes" means actual or
surrogate access minutes which either origi­
nate or terminate in a location which is not
defined as high dcnsity.

The Commission has also determined that
a portion of the bulk bill should be assessed in
connection with sales of switched and
nonswitched private lines. Inclusion of private
lines in the calculation of thc bulk bill will pro­
vide further protection against any incentive
IXCs might have to promote bypass because of
the weighted bulk bill access charge system. In

order to include private lines in the bulk bill cal­
culation, the Commission has determined that
nonswitched private lines should be assigned
surrogate access minutes of 1000 per month per
voice-equivalent private line circuit and that
nonswitched T-! private lines of 24 voice­
equivalent channels should be assigned surro­
gate access minutcs of 5(X) per voice equipment
channel per month.

4
This is accomplished by

adding Subsection J05(e). as follows:

(e) In the determination of ProlxJrtionate
market share pursuant to (c) of this section.
each interexchange carricr's access minutes will
IIlclude the following surrogatc access minutcs:

(1) for nonswitched privatc lincs. HXlO
minutcs per month per voice-equivalent private
line circuit and

(2) for nonswitched T -I private lines of 24
voice-equivalent channels. 5{x) minutes JX-'T
month per voice-equivalent channel.

The private line access minute surrogates
delineated alxJVe arc limited to those which
have been discussed in this proceeding to date.
The Commission invites comments 011 the ade­
quacy of its proposed surrogates for private line
services and recommendations for any addi­
Lions. so that private line surrogates arc compli­
mentary with the proposed Alaska Exchange
Carriers Association Tariff.

C. Other

Another issue which received significant
discussion in comments and at the public hear­
IIlg concerns intrastate equal access and dialing
requirements. There was nearly unanimous
agreement that the most desirable dialing
arrangement is that known as "2·PIC" dialing.
With this dialing, consumers arc able to presub­
scribe to different !XCs for intrastate and inter­
state toll service and, in each instance, to reach
the correct IXC by dialing only the digit "I."
There was also general agreement that. with
such dialing, no "prcsubscription balloting"
would be necessary, at least not in areas where
balloting had already occurred for intl..'Tstate
purposes. Instead, each customer would remain
with its existing lXC until that customer made a
dens ion to change. The only significant
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problem with 2-PIC dialing is that the
technology needed to implement such dialing is
not now available on the market. There are,
however, indications that it could be available
by the time intrastate interexchange competition
is introduced in Alaska, or shortly thereafter, at
least for some switches, either through vendor
development or through procedures develo~

internally by the telephone industry in Alaska.
5

(11) The Commission agrees that 2-PIC
dialing is the preferable dialing arrangement
and that it should be implemented before com­
petition begins or as soon thereafter as feasible.
The Commission encourages Alascom, LECs,
Staff, and prospective market entranls to work
together toward implcmentation of the system.
The Commission seeks comments on how best
to achieve a workable 2-PIC dialing plan given
the decision made herein and the resulls to date
of tesls conducted by TUNfUNI.

In the event that 2-PIC dialing cannot be
implemented with the advent of compctllion,
another intcrim arrangement will be necessary.
The Commission has determined thaI, at a mini­
mum, any interim arrangemcnt musl treat all
IXCs equally and must not involve consumers
being automatically assigned to their interstate
IXC for intrastate purposes. One arrangement
which meets these criteria is "l-O-XXX" dial­
ing, and the Commission will require tllat
arrangement if 2-PIC dialing is not possihle hy
the time competition is implemented.

The Commission has also determined that
it is desirahle to require written authorization
from customers hefore their assigned IXC IS

changed. Wriuen authorization will prevent
potential ahuse hy any unscrupulous IXCs
which may enter the market, and the Commis­
sion docs not helieve that the requircmcnt of
written authori,ation will be a hurden in mar­
kcting. An appropriate form can be mailed 10

any customer who orally, or lclephonically,
requests a change, and the change can be made
as Slxm as the form is returned by mail. The
Commission may also require LECs to periodi
cally include in hills lo consumers a nollce
explaining the possibility of selccting a differenl
IXC and 10 include a form for change or an casy
way for the customer to request a form.

The issues of 2-PIC dialing. wriucll

authorizations for change. and periodic
notifications of options are not addressed in the
regulations now under consideration. However,
the Commission will issue proposed regulations
on those mailers in the future.

D. Conclusion

The foregoing decisions represent the
Commission's best collective judgment on the
appropriate market structure to accommodate
the introduction of competition in intrastate
interexchange telecommunications service. The
decisions have been reached after thorough
consideration of the issues and the record in this
proceeding and based on the expertise of the
Commission. The Commission is aware that
some of these measures may be temporary and
required only during the period of transition to a
more competitive market structure. The Com­
mission will monitor the progress of intrastate
interexchange competition and will amend or
modify these regulations as circumstances
require.

Before final adoption of the regulations
and manual amendmenls, the Commission will
allow a final comment period of 30 days. How­
ever, comments which have already been made
should not be repeated. Instead, comments
should be limited to new mailers. While the
Commission is certain that no interested person
IS entirely satisfied Wilh all aspects of these
decisions, the Commission encourages all par­
ties not \0 continue \0 relitigate these issues but,
IIlstead, \0 move forward \0 the remaining
Issues which must be resolved in the near
future.

ORDER

THE COMMISSION FURTHER ORDERS:
I. The proposed regulations and amend­

menls to the Alaska Interexchange Intrastate
Access Charge Manual, attached hereto as
Appendix A and R, respeclively, are issued for
final public commenl.

2. By 4 p.m., October 15, 1990, interested
persons may file with the Commission final
commenls on the proposed regulations and
~ll1cndmenL~ appended to liJis Order.
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