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MOTION TO SHIFT BURDEN OF PROOF
OR, IN THE ALTERNATIYE, PETITION FOR LEAVE TO FILE APPEAL

James A. Kay, Jr. ("Kay"), by his attorneys and moves that the Presiding Judge shift the

burden of proof on the newly designated issues to the Wireless Telecommunications Bureau

("Bureau") pursuant to Section 312(d) of the Communications Act of 1934, as amended, or,

alternatively, petitions for leave to appeal the Presiding Judge's Memorandum Opinion and

Order, FCC 98M-26, released March 5, 1998 (the "Order") pursuant to Section 1.301 (b) ofthe

Commission's Rules. In support thereof, Kay states as follows:

1. Section 312(d) of the Communications Act of 1934, as amended (47 USC § 312)

provides that "[i]n any case where a hearing is conducted pursuant to the provisions of this

section, both the burden of proceeding with the introduction of evidence and the burden of proof

shall be upon the Commission." (emphasis added). See Also D and E Broadcasting Co., 5 RR2d

475,478, n.l (1965) ("In revocation case, of course, the Commission always bears the burden of

proceeding and the burden of proof. Section 312(d) of the Communications Act.")

2. In the Order, the Presiding Judge assigned the burden of proof to Kay to "show by

a preponderance of the evidence that he is qualified to be a licensee notwithstanding the SQQrl
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ID." (Order at ~ 5). Since the Commission seeks to revoke Kay's licensees, this portion ofthe

Order contradicts the express language in Section 312(d) of the Communications Act, an action

that an administrative law judge has no authority to undertake.

3. Section 1.301(b) provides a basis on which to take an interlocutory appeal, with

the Presiding Judge's concurrence, where there is a "new or novel" question oflaw or policy and

the ruling is such that remand would be likely to occur if the appeal is deferred and raised as an

exception. Based on the Order, Kay submits that the action of the Presiding Judge, in assigning

the burden of proof to Kay, will constitute reversible error resulting in a future remand of the

proceeding. Hence, there is a substantial basis for the Presiding Judge to properly shift the

burden of proof back to the Bureau or, alternatively, request that the Commission rule on whether

the Presiding Judge has the authority to take actions that violate express provisions of the

Communications Act of 1934, as amended.

WHEREFORE, it is respectfully requested that the Presiding Judge shift the burden of

proof back to the Bureau or, alternatively, permit an appeal to the Commission concerning the

Presiding Judge's assignment of the burden of proof on the newly designated issues to Kay.

Respectfully submitted,

By:,__+-_-tt--=- _

Barry . Frie an
Scott A. Fens e
Thompson Hine & Flory LLP
1920 N Street, N.W., Suite 800
Washington, D.C. 20036

Dated: March 5, 1998
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CERTIFICATE OF SERVICE

I, Scott A. Fenske, do hereby certify that I have, on this ~h day of March, 1998, served a

copy of the foregoing "Motion to Shift Burden of Proof or, in the Alternative, Petition for Leave

to File Appeal," upon the following parties via hand-delivery:

Hon. Richard L. Sippel
Administrative Law Judge

Federal Communications Commission
2000 L Street, NW

Washington, D.C. 20554

John 1. Schauble, Esq.
Federal Communications Commission
Wireless Telecommunications Bureau

Room 8308
2025 M Street, NW

Washington, DC 20554

and via first-class mail, postage prepaid to:

William H. Knowles-Kellett, Esq
Federal Communications Commission
Wireless Telecommunications Bureau

1270 Fairfield Road
Gettysburg, PA 17325-7245
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