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On March 5, 1998, James A. Kay, Jr. ("Kay") filed a Motion To Shift Burden Of Proof Or, In

The Alternative, Petition For Leave To File Appeal. Kay contests assignment of the burden of proof on

the added issues. Memorandum Opinion And Order FCC 98M-15, released February 2, 1998

(assigning burden of proof on added issues to Kay).

The Wireless Telecommunications Bureau filed Comments on March 9, 1998, wherein the

Bureau assumes the burden of proof on all issues. Section 312(d) of the Communications Act requires

that in a license revocation case, the burden of proceeding and the burden of proof must be assumed

by the Bureau. D and E Broadcasting Co., 1 F.C.C. 2d 78, 80 n.1 (1965).

Accordingly, IT IS ORDERED that the Motion To Shift Burden Of Proof Or, In The

Alternative, Petition For Leave To File Appeal that was filed by James A Kay, Jr. on March 5, 1998, IS

GRANTED as to the portion of the Motion To Shift the Burden Of Proof. 1

IT IS FURTHER ORDERED that the Wireless Telecommunications Bureau IS ASSIGNED

the burden of proof in addition to the burden of proceeding on the issues added against Kay in

Memorandum Opinion And Order FCC 98M-15, released February 2, 1998.

1 The alternative relief for leave to appeal is rendered moot by this ruling.
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IT IS FURTHER ORDERED that the assignment of the burden of proof to James A. Kay,

Jr. on the aforesaid added issues IS STRICKEN.

FEDERAL COMMUNICATIONS COMMISSION2

Richard L. Sippel

Administrative Law Judge

2 Copies of this ruling were faxed or e-mailed to counsel on date of issuance.


