
ENA ro~(e:r as a bad,Llp cOIUl~tion. The: Contractor will provide: and maintain data cOlUlectivilV
between the ENA NOC and any of its' operational sites as ne~etl.

A 11.3 Ollice Soace. The State shall provide a reasonable amount of otliee space and utilities tor the
Comractor to locate and opc:rate the ENA NOC at the Andrew Johnson Building in Nashville. TN.
TIle Contractor petsolUlel will have 24 hour acce;s within the framework of state building secunty
n:gulations that apply to :;c:nior h:vel state managers.

A.ltA. Toll-Free Tdephone Service. The Contractor will provide 1-8011toll tree telephone service lor
authoriz~ K-12 public school pasonnel to contact the ENA NOC.

Al1.5. Cin:uit infonnation. The State will provide all existing cin:uit infonnation, along with circuit
numbers and network diagrams.

All.6. Maintenance Contracts. The State will provide the COnlfllctor all neccssary infonnation on
maintenance contracts tor existing equipment as dcscrib<:d in the RFP. This will allow the
Contractor to coordinate services to manage the ENA network.

A117. Ag~cy Letters. The State agrees to provide the Contractor with copies of letters of agency to be
sent to any of it's existing service providers prior to the signing of this Agreement. The letters of
agem:y will :;c:rve as the State's authorization tor the Contractor to act on behalf of the State with
regard to changing existing services.

:\.11.8. Repllicement spares. All existing repllicement spares that are currently maintained
by the State will be transferred as part of the State's equipment. in ~xchlinge for the
salvage value. Such items shall be maintained by the Contractor at. the ENA ~OC to
support the existing replacement program. The Contractor will determine and
provide all items and quantities to be maintained for the life of the Contract..

A.II. 9. Slate-Provided Sollware. Any sottwarc: provid~ by the State pursuant to this contract will be
licens~ pursuant to the sottware manutilcturer's standard software licensing agreement.

A.II.IO. Pavrnent. The State agrees to pay within lofty-live (45) days after receipt of the invoice covering the
delivered items or serviCl:S in accordance with the: Prompt Pay Act of 1985 (TCA 12-4-711]). The
State is not r~-ponsible lor any discounts rc:ceivel1 by the Contractor lram the: E-rate rund, as
describ<:d in the: proposal. The: State shall pay the: one-time: costs and recurring monthly cost tor
basic service:, upon provision of service, as lktinel1 us "Total All Payments" (line: d.v) Exhibit J lor
No E-Rate funding. The payment lor the: COIUlc:cTEN network will be recc:ivel1 as a cn:dit that will
be appli~ by the Slate against invoic~s reccivel1 lram ENA by September JO. 199H lor basic
services. If it is lkterminel1 by the State., in the: State's sale discretion, that such paymall
arrangement is not authorized, them ENA shall pay the: State of Tc::nnc:ssec: the: purchase price: lor the:
network by ClIShic=r's check or similar torm accepl.llble to the State. on July I, 1998. To the: e:l.lent
that E-Rate funding is available:, the Contractor will apply all E-R~lle supplements to enhancing the:
basic services as detinel1 in Exhibit I. The Statl: may withhold payment lor titilure to re)-pond as
stated in this contract or othc=r non-pertomum~ of ro-ponsipilitic:s.

A II. 1·1. In the event the substance: of the transle:r of Connc:cTEN that is described in the Proposal is not
approvel1 separately and expressly in writing by May 15. 1998, by the Commissionc=r of Finance: and
Administration., the Comptroller, and the Commissioner at EdUQltion, then this contract is voidable
by the State: at the State's option upon written notice: The partic:s agre:e: that such linding shall not
place: eithe:r party in breach of contract or result in e:ithc=r party being liable: to the other tor any
amount or tor any type of da.mnges.

A 11.12. State Backbone:. Pursuant to Section 5.3.4 of the RFP, the State ....ill provide to the Contractor the
~ of th~ Stale Backbone, State: routc:rs, modl:m pool:s with dial-Up uccc:ss lines al 28kbps, and
Internel services. The State, through the Ollice of Infonnlltion Resources, will provide aT-I
capacity access link in each of the 95 counties from the County ECR to the State Backbone:
cOlUlection. Such service shall be provided to the Contractor for a tOlal charge of S2,!l13.21l1l



annually. Contractor will have accc:ss to all c:.xisting Connc:cTEN ne:twork sit~ and coordinate: with
OIR for access to State Backbone network sitd. The State: will coordinate on imph:menunion and
routing to establish the service kvels in the Contractor's response.

A. 12 Incorporation of Proposal
The: Request tor Proposals Lor RFS 97-2. as Amend~ and as c1aritied by the written answe~ to vendor
questions. and the Contractor's respon~ Lo RFS 97-2, as supplemenLed by claritications rc:qu~ted by the
State are hereby incorporated into this contract.

B.

I,



CONTRACT TERM:

B.I Contract Te:nn. This Contract shall be: dc:e:mt:d c:tfcctive as of March 20. 1998 . upon tull execution with
dc:tined services to be: providt:d tor the penoo commencing on July I. 1998 and ~ding on Dec. 31. 20() I.
The State shall have no obligation for services rendered bv the Contractor which are not pert'onned
within the specilied pc:riod.

C. PAYMENT TERMS AND CONDmONS:

C. I. Maximum Liabilitv. In no event shall the maximum liability of the State under this Contract excet:d
Twenty-live million two hundred eighty thousand dollars (S25.280.000.()()). per the No E·Rate funding
sched~lc:. Exhibit J. This amount shall constitute the entire compen:>ation due the Contractor tor the
Sc=rvice and all of the Contractor's obligations hereunder regardkss of the diLliculty, hours workt:d. or
materials or c:quipment required, or the FCC E-Rate discounts due to the proposc:r. The Contract
Amount includes. but is not limitt:d to. all applicabh: taxes, It:es. overhead. prolit, ami all other direct and
indirect costs incurred or to be incurred by the Contractor.

C.2. Compensation Finn. The maximum liability of the SUlte under this Contract is linn tor the duration of
the Contract and is not subject to c:scalation tor any reason unkss amended.

C.3 Pavrnent Methodology. Upon completion ami aqceptance of the work dc:scribed in Section A of this
Contract, the Contractor shull submit an invoice: in lonn and substance acce:ptable to the State ami with
all of the necc:ssary supporting docum~tation. pnor to any payment. Contractor shull also submit an
invoice. in tonn and substance: acceptable to the FCC E-Rate Fund and with all of the necessary
supporting documentation. and receive payment according to FCC E-Rate Fund regulations. The State
shall in no way be: responsible lor the discounted portion that the FCC E-RL1te Fund has agreed to pay to
the contrJctor other than the: State:'s obligations to submit Fonn 470. 471 and 486 to the: FCC E-RL1te
Fund.

CA. Trovel Compq1sution. Compensation to the Contractor tor trave!. mc:als. or looging shall be in the:
amount of llctual costs, subject to l1U1Ximurn amounts and limitations speci!ied in the "State
Comprehensive Travel Regulations," as they are amended from time to time:. There: shall be no travel
compensation without the prior approval of the: State:. and will not e:xceed ten thousand dollars ($ IO.O{)O)
during the perioo of the Contract

C. 5. Pnyme:nt of Invoice:. The payment of the invoice by the State shall not prejudice the: State's right to object
to or que:stion any invoice or matter in rc:lation thc:reto. Such payment by the: State shall neither be:
construed as acceptance of any part of the work or service provided nor as an approval of any of the:
amounts invoiced therein.

C.6. Invoice Reductions. The: Contractor's invoice: shall be subject to reduction tor amounts approved by the:
FCC tor E-Rate discounts. The Contractor's invoice shall also be subject to reduction tor amounts
included in any invoice or payment theretotore made which are determint:d by the State, on the basis of
audits conducted in accordance with the terms of this contract, not to constitute proper remunc:ration for
compensable servicc:s. I_

C.7. Deductions. The State reserves the right to deduct from amounts which are or shull become due and
payable to the Contractor under this or any contract between the Contractor and the State ofTennessc:c:
any amounts which are or shall become due and payable to the SUlte ofTennessec: by the Contractor.

C.8. Automatic Dc:posits. The Contrnctor shall comple:te and sign an "Authorization Agre:c:ment lor Automatic
Deposits (ACH Credits) Fonn." This tonn shall be: provicJetl to the Contractor by the State. Once this
torm has bc:c:n completed and submitted to the State by the Contmctor, all payments to the Contractor,
under this or any other contract the Contractor has with the: State ofTennessc:c:, shall be made: through the
State ofTe:Messec:'S Automated Clearing House wire transli:r system. The Contractor shall not invoice:
the State tor services until the Contractor has comph:ted this torm and submitted it to the State. The
de:bit c:ntries to correct errors authorized by the "Authorization Agreement tor Automatic De:posilS Fonn"
shall be limited to those errors de:tected prior t.o the elfective date of the credit entry. The remittance



ac.1vic~ shall note: that a corr~ting e:ntry was mmk All corr~tions shall be: mac.1e: within two banking
Javs of the: ell~cti vc: Jate of th~ original transaction. All otht:r e:rrors ue:tected at a lat~r Jate: shall take: th~

IO~ of a re:fund or, in some in:>tDnces. a credit memo ifadditional paymenLs are to be made.

D STANDARD TERMS AND CONDmONS:

D. t. Reguin:d Appro~als. The State is not bound by this Contract until it is approved by the: appropriate: State:
ollicials in accord.anc~ with applicable State laws and regulations.

02. Moditication and Amc:mdment. This ConlIact may be: moditic:d only by a written am~d.mc:mt ex~uted bv
all parties here:to and approve:d by the appropriate: State ollicials in accordance with applicable State laws
and regulations.

DJ. Termination lor Convenic:mce:. The State may terminate the ConlIact by giving th~ ConlIactor at least
sixty Jays (611) Jays written notice b<:lore the c:tl~tive te:nnination date. In that event, the ConlIactor
shall be entitled to receive equitable compc:msation tor satislactory. authorized services completed as of
the tennination Jale.

D.4. Termination for Cause. If the ConlIactor tails to fullill its obligations under this Contract in a timely or
propa manner. or if the Contractor violates any terms of this ConlIact. the State shall have the right to
irrunediately terminate the Contract and withhol~ payments in excess of tair compensation tor comple:le:d
services. Notwithstanding the above. the ConlIactor shall not be relieved of liability to the State tor
damages sustained by virtue of any breach of this Contract by the ConlIactor.

D.5. Subcontracting. The Contractor shall not assign this Contract or tmtt:r into a subcontract tor any of the
services performed under this Contract without obtaining the prior written approval of the Stale. U' such
subcontracts are approved by the State, they shall contain. at a minimum. sections of this Contract
pataining to Contlicts of Interest and Nondiscrimination (Sections D.6 and D.7).

D.6. Contlicts of Interest. The Contractor warrants that no part of the total ConlIact Amount shall b<: paid
. directly or indirectly to an employee or otlicial of the State of Tennessee as wages. compensation. or gilts

in e.-.:change lor acting as an otlicee, agent. c:mployee. subcontractor. or consultant to the ConlIactor in
connection with any work contemplated or gc:rtarmed relative to this Contract

D.7. NondiSLTimjnlltjon. The ConLrnctor hereby agrees. wammts. and assures thllt no person shull b<: e.'\cluLied
from participation in.. be denied bc:nelits ot: or b<: otherwise subjected 10 JiSLTiminotion in the
perlaonance of this Contract or in the employment practices of the Contractor on the grounds of handicap
andlor disability, age. race. color. religion, sex.. national origin.. or any otht:r classitication prot~led by
Federal. Tenne:iSCl: State constitutional. or statutory law. The Contractor shall, upon request., show proof
of such nondiscrimination and shall post in conspicuoWj phlCd. available to all c:mployee:l andapplicallls.
notices of nondist.Timitultion.

D.S. R~ords. The Contractor shall maintain documentation for all charges against the State under this
Contract The books, records. and docwnents of the Contractor.. insol4r as they relate to wori: pertbrmed
or money received undt:r this contract., shall be ~intained for a period oftl\rl=e (3) fuH years from the
elate of the linal payment and shall b<: subject to audit at any reasonable time and upon reasonable notice
by the State. the Comptroller of the Trel1:iury. or their duly appointed representatives. The tinancial
statc:ments shull be prepared in accordance with genc:rnlly accepted accounting principles.

D.9. Monitoring. The Contractor's activities conducted and records maintained pursuant to this Contract shall
b<: :iubject to monitoring and evaluation by the State. the Comptroller of the Trensury, or their July
appointed representatives.

D.IO. Progress Reports. The Contractor shall submit brief. periodic, progress reports to the State as requested.

D.11. Strict Performance. Failure by any party to this Contract to insist in anyone or more cases upon the strict
po:rlbrmance of any of the terms. covenants. conditions. or provisions of this ConlIact shall not b<:
construed as II wa~vc:ror relinquishmc:mt of anv such tenn, covenant. condition, or provision. No term or



" ~ondition of this Contract shall be hc:ld to be waived, modilied. or dc:leted except by a written amendment
SlgIlc:U bv the panies hereto.

D 12. lndepc;ndent Contractor. The parties hereto, in the performance or this Contract. shall be acting in their
individual capacitie::; and not as employees, partners, joint venturers, or associates of one another. It is
e:-'llrc:ssly acknowledged by the panies hereto that such parties are independent ~ontracting entities and
that nothing in this Contrnct shall be: construc:U to create an employer/employee relationship or to allow
either to exc:rcise control or direction over the manner or method by which the other transacts its business
atlilirs or provides its usual services. The employees or agents of one party shall not be: deemed or
~onslIUt:d to be: the: c:mployc:e::; or agents of the other party for any PUIllose whatsoe:ver.

The Conrractor. be:ing an independent contractor and not an employee of the State. agree::; to carry
adequate public liability and other appropriaLc: lorms of insurance, including adequate public liability and
other appropriate lorms of insurance on the: Contractor' s e:mployc:es. and to pay all applicable: taxes
incident to this Contract.

D.I J State Liability. The State: shall have no liability exc~pt as specitically provided in this Contract

D 14. Hold Harmlc:ss. The: Contractor agrees to indemnity and hold hann1ess the State ofTe:nnc::>sc:e as we:ll as
Its otUcas. agents. and employees Irom and against any and all claims. liabilities, 10:lSd, and causes of
action '''hich may arise, a~"lUe, or result to any p~rson, linn, corporation. or other entity whi~h may be:
injured or dnmagt:d ll:i a result of acts, omissions. 'pad lilith, negligence, or willful misconduct on the part
of the Contractor. its employees. or any person acting lor or on its or their behalf rdating to this Contract.
The Contractor IUrther agrees it shall be: liable lor the: reasonable cost of attome:ys lor the State in the
eve:nt such service is ne:Cl:Ssitated to enlorce the te:rms of this Contract or othe:rwise entorce the
obligations of the Contractor to the State.

In the event of any such suit or claim. the Contractor shall give the State: immediate notice thereof and
shall provide all assistan~e required by the State in the State's de:fensc:. The State shall give the
Contractor written notice of any such claim or suit, and the Contractor shall have full right and obligation
to conduct the Contrnctor's own defense thereot: Nothing contained he:rein shall be: dc:emed to accord to
the: Contractor. through its attomey(s), the right to represent the State ofTc:nnessee in any legal matter,
such ri~ts being governed by Tennessee Code Annotated, Section 8-6-106,

D,15. Stale and Fclderal Compliance. The Contractor shall comply with all applicable Stale and Fcdc:rallaws
and rc:gulations in the pertormance of this Contrad

D.16 Governing Law. This Contract shall be governed by and construed in accordance with the: laws of the
Stale ofTamessee. The Contractor agrees that it will be subjc:ct to the exclusive jurisdiction of the courts
of the Stale of TeIU1eSSl:e and the courts of the United States which are located within the State of
TelUlc:ssa: in actions that may arise under this Contract. The Contractor acknowledges and agra:s that
any rights or claims against the State ofTennessee or its c:mployees hereunder. and any remc:dies arising
therefrom, shall be subject to and limited to those rights and remedies. if any, available under Tenn~ee
Code Annotated, SC:Clions 9..s-1 () I through 9-8-407.

I
D 17, Complc:tenc:ss. This Contract is complete and contains the entire understanding bc:tw«n the parties

relating 10 the subjc:ct matter contained herein, including all the: terms and conditions of the: parties'
agreement This Contract supc:rsedes any and all prior understandings, reprc:sc:ntations. negotiations, and
agreements be:twec:n the: parties relating hereto, whether written or oral.

D 18, Sevc:rability. U' any terms and conditions oflbis Contract are held to be invalid or unentorceable as a
matter of law, the othc:r lerms and conditions hereof shall not be atTc:cted thereby and shall remain in lull
force and etl~t. To this end, the terms and conditions of this Contract nre: declared sevc:rable.

P 19. Ht:lldin!!s. Sc:ction ht:lldings of this Contract are tor reference purposes only and shull not be: construed as
part of this Contract.



E. SPECIAL TERMS AND CONDmONS:

E.I. Cont1ieling T~nns and Conditions. Should any ofth~e ~~ialt~nns and conditions cantliet with any
other tenns and <:onditions of this Contract, tht:Sl: spc:cialterms and conditions shall control.

E.2. Force Majeure. Contractor shall not be: respoll:lible for pc:rformance standards due 10 conditions that are
due to Acts of God.



E.:\, . Communicalions lind Contacts. All inslructions. notices, consents, demands, or other comlllunications
required or (;Onlellll'llIlcd by Ihis Conlract shall bc in writing lind shall be made by facsimile trnnsmissioll.
by ovemighl courier service. or by firsl class mail, post.uge prepaid, addressed to Ule respective party at Ule
npproprillle facsimile numoer or address as set forth below Qf 10 such olher party, facsimile number. or
nddrcss us 1lI1I)' be hcrCJllkr spel:ilied by \vrillcn notice.

'n,t: Slllte:
Jac1lucline B. Shrago, Project Direclor, ConuecTEN
Deportment of Education. 61h Floor
710 James Roberlson Pkwy.• Nashville, TN. 37243
(0) 615-532-1229 (fax) 615-532-4791

The Conlraclor:
Alhert F. GonicI', III, Presidcnt
Educntion Networks of America
209 10'h Avenue, South, Suile 500, NllShville, Telmessee 37203
(0) 615-l29-51711
(fux) 615-252-5425

All inslnll;tioll.~. nolices, consents, demands, or olher communications shall be considered e!fectivcly given
as of Ule day of delivcry; as ofthe date specified for ovemight courier service delivery; as of three (3)
husiuess days oller Ihe dale of mailing; or 011 ,Ule day the facsimile transmission is received mechanically by
lhe lelefax machine allhe receiving location ~nd receipt is verbally continned by the sender if prior 10 4,')0
p.m. CST. Any cOlllmunication by facsimile,transmission shall also be sent by Uniled Slates mail all the
same oule of the Iilcsimilc lransmission.

IN WITNESS WHEREOF:

Education Networks or America, LLC:

Albert F. Ganier. III ..,

Department or Educalion:

..
DATE: If -Z-- tigJ

I,
APPROVED:

DEPARTMENT OF FINANCE AND ADMINISTRATION:

DATE:



COMPTROLLER OF THE TREASURY:

DATE:



DON SUNDQUIST
GOVERNOR

April 2, 1998

Mr. Paul C. Ney, Jr., Esq.
Doramus, Trauger & Ney
The Southern Turf Building
222 Fourth Avenue North
Nashville, Tennessee 31219

Dear Mr. Ney:

TENNESSEE
STATE DEPARTMENT OF EDUCATION

6TH fLOOR, GATEWAY PLAZA
710 JAMES ROBERTSON PARKWAY

NASHVILLE, TN 37243-0375

ATTACH~EN'I' B

JANE WALTERS, Ph.D.
COMMISSIONER

On March 30. 1998, I received your letter of protest and petition for Stay of Award based on_RFS No. 97-2
Amended based on the Notice of Intent to Award the contract to Education Networks of America, LLC
(ENA) issued March 20, 1998.

1 have investigated each of the allegations in yow letter. As a resuJt of my investigations, discussions, and a
careful study of all the documents, t have reached the following conclusions:

1. ENA passed the required test and 50 did ISIS2000.
2. ENA's proposal docs not misrepresent the E-rale Rules and Fwuling.
3. The Secretary of State has provided the departtnent with a Certificate of Existence for Education

Networks of America., LLC. which makes it a legal entity [0 contract with
4. ENA has provided proper documentation of its financial resources.
~. The cost proposals were only submitted in separately ~Ied, marked envelopes, and remained

scaled in the Commissioner's office.

Upon further review of the cost for setvi.ctS, I find that ISIS2000 submitted costs that were inc,orrtplete and
confusing. while ENA was able to propose a plan that would maximize the state's dollars by securing
Federal dollars while providing more services for the children of Tennessee.

Pursuant to T.C.A. Section 12-4-t09 I have determined. that there is no reason the contract should not be
awarded to ENA. The protest is denied and I am recommending that the stay be lifted immediately.

Sincerely,

Jane Walters

Enclosure: Report from J. Sbrago

Cc: Natasha K. Metcalfe, Esq. (via facsimile and state messenger)
Patricia J. Cottrell, Esq. Wyatt, Tarrant & Combs (via facsimile and U.S. Mail)
leff Husted, 181S2OOO (via facsimile and U.S. Mail)
Albert P. Ganier. III, Education Networks of America (via facsimile and U.S Mail)

•



DON SUNDQUIST
GOVERNOR

April 2, 1998

TENNESSEE
STATE DePARTMENT OF EDUCATION

6TH FlOOR,GAT£WAY PLAZA
710 JAMES ROBERTSON PARKWAY

NASHVILLE, TN 3n43-G375

JANE WALTERS, Ph.D.
COMMISSIONER

To: Jane Walters

From Jaclcie ShJllgo~
Re: Report io ResPODK to 15152000 Letter of Protest and Petitioo for Stay of Award, RFP 97-2

1. ENA Failed to Complete the R.equi~d Tests.

Response:

I. I. The State defined two tests of proposer equipment and communications lines as defined in RFP
section 5.2.4.2.3. These tests had two purposes. Purpose (1) to have proposers offer equipment
and communication lines which are currently on the market and that proVide equivalent
functionality to the existing network (defined as "throughput" in technical terms). Purpose (2) to
have proposers demonsbate that their equipment and lines will work with the existing state
network backbone. Section 3.5 stated, "The use of the terms MustiShal1IWilVShould indicates a
specific requirement which the State ofTennessee, Department of Education considers essential
to this Request for Proposal Failure to adhere to this definition may resuh In bidder
disqualification."

The State determined that both vendors, ENA and ISIS2000, met the requirements of the RFP for
the two demonstration tests. Each proposer relied on different approaches to meet the RFP
requirements, therefore the tests varied because the proposals were different

1.2. Both vendors completed the test for 30 computers at functionality equivalent to the existing
network.. Neither vendor completed the test for 60 computers at equivalent functionality to the existing
network.

1.2. 1. At the request of the State, ENA did not perform. the 60-c0mputer test because of time
constraints. ENA had requested 3 hours to perform their tests; the state reduced the time to
1.5 hours because of the state's delay during the test period in establishing the benchmark for
the existing network. ENA was prepared to perfonn the test for 60 computers, but the stale
determined that it would revise the tests required due to the time constraints. The state
detennined that it was oat necessary to perform. the 6O-<:omputer test given that (a) the test for
30 computers was successfully completed, and (b) the addition of an extra ISD~line to the
same equipment was somewhat redundant The state, however required that they perform the
120-eomputer test because it used a diffirent type of communication line, i.e., a CDS line
ENA successfully perfonned this test

1.2.2. ISTS2000 performed the 6O-eomputer test but the result took 39% more time than the
benchmark. This was substantially longer than the equhtslent functionality of the benchmark.
Again, because of the delay in swting the tests, the 5tatc determined that we would accept the
results given that the test for 30 computers was successfully completed



1.2.3. 18182000 never performed a throughput test of their proposed use ofa frame relay circuit for
a communications line.

1.3. The State determined on the day of the equivalent functionality test that both vendors met the
requirement of the RFP, disregarding the test for 60-computers for both vendors. 'This was SUited to
both vendors on Saturday, March 7, 1998.

1.4. ENA successfully met aU of the requin:d tests of interoperability proving that its proposed types
of lines and equipment operated successfully with the State network as required in the RFP. ISDN,
CDS, and its proposed equipment were demonstrated at the Tennessee Tower test-bed. [SIS2000
argues that the dual ISDN was not demonstrated. A test of two ISDN lines is not functionallv different
from one ISDN line for the interoperability test .

1. ~. The state determined, and specified to both vendors, mallhey had met the criteria of the RFP,
therefore each was awarded two points in the technic:aJ evaluation. The ENA proposal was
functionally responsive and ISIS2000's statement regarding ENA's proposal is untJ'lle.

2. The ENA Cost Propolla. Mi.rcprctents the E-rate Rule. aod Funding.

Retponle to A: "The curn:nt network ... i. not elilible for X-rate funding as. capital
expenditun ...

2.1. Schools are required to obtain services through a competitive bidding process that meets state
procurement rules (Exhibit 1, FCC quote #1 and 1#2). The RFP states (section 5.3.1) that "Any
consideration of purchase of existing equipment, resale or salvage of existing equipment shall be
calcuJated as savings to the Stale and Local recurring ~urces." Funher, in Cost Proposal
Fonnat Attachment 9.2, the stale allows "Other Funding offered by proposer could be an arnoWlt
offered to the state as salvage value for Sl81e's existing equipment." The State will not own any
equipment, and is not making a capiJal expenditure, it will only procure servi~ from ENA The
State is pennitted on FCC form 471 to indicate one-time fees and monthly fees.

2.2. 15152000'5 concern about the eligibility of ENA's service charges to the State for providing the
services on July I is based on ISIS2000's lack ofunderstanding of the natUre ofENA's proposal
and the State's undertaking. ENA will be selling no equipment to the State (actually, ENA will
purchase the ConnecTEN network), and the State will not submit to the FCC~ requests for
reimbursement to the State after June 30

Relponle to B: "The ISDN tarlft'lusecl by ENA in their colt cakulatiodl are, bowever, Dot
eligible for tbe E-rate funding punal..t to, February 3,1998, TenOCJRC Repl,tory Authority
ruling ...

2.3. The State is procuring Internet access as specifically identified by the FCC as eligible for E-rate
discounts. AOL, for example, or any other independent service provider is not required to
disclose and have separately qualified every element of its operation (equipment purchased,
personnel activities) which produces the service being purchased. Similarly, the state's purchase
of services fur its schools makes the eligibility of separate components of ENA's OPWaUonal plans
to deliver those services irrelevant since neither the schools nor the State are purchasing those
separate elements (Exhibit 1, FCC quote 4)

Retponle to C: "The amouut of time allocated to the web conknt be6u ENA'. claim tbat tbe
web content that It proposes to provide it IUfticieDtly 'mialmal' and tbe most cost-effective means
of providing the Internet Rni~e to .paR that element of the 'INA propo.al ftom. beiDI
cha..-.:teriz.ed .. Dora~li&ibleIICmca."



2.4 The State is not purchasing web content services or any other separate components as descn"bed in
the previous answer in paragraph 2.3. The State is purchasing the most cost-effective means of
providing Internet access. The FCC has ruled that content must be "unbundled" from an Internet
Service Provider's price, but that such pricing may include "minimal content" and ..email seJ'\'ice".
(Exhibit 1, FCC quote #5). Further, the FCC bas ruled that i[ urges schools to seek cost
competitive solutions with maximwn flexibility to meet school needs (Exhibit I. FCC quote #6).
The Department of Education fully expects that the costs penaining to the services of the ENA
proposal are well within the guidelines of the FCC deftnition of Internet access and will be
approved as cost-effective

Retponle to D: "ENA propOllel to use In cight-penon team repretenting 56,000 staff boun, to
perform contcnt, training and larvey functions. These fuDction., tontral')' to ENA'. ~.t
proposal, are not eligjble for E-rate funding, IUd they Ire beyond tbe leope or IerviCCll requclltcd
by tbe State. "

25. The State requested proposers to offer as much functionality as possible to meet school needs.
The FCC has put forth hundreds of pages of rulings on the E·rate fund, but has consistently
ordered that schools will decide how best to meet their requirements in order to obtain the best use
of tcchnology in the classroom (Exhibit I, FCC quote #1). 11u:re are no specifications on what an
Internet Service Provider can offer with the exception of content and the expectatiQn that cost
guidelines are met (described in "COl above). 15152000 quotes the FCC statement Incorrectly in
its letter.

The correct statement from the FCC (FCC97-157. paragraph 481) clarifies competitive
bidding (see ISIS2000 appendix 2):

"First, in response to a number of commenters, we note that the Joint Board intentionally did
not recommend that the Commission require schools and libraries to select the lowest bids
offered but rather recommended dult the Commission pennit schools and liblllries 'maximum
flexibility' to take service quality into account and to choose the offering or offerings thai
meets their needs 'most effectively and efficiently,' where this is consistent with other
procurement rules under which they are obligated to opeme. "

2.6. In terms of the State specified scope of services, following the state's procurement rules, a high
priority was placed on "Responsiveness to K-12 needs" (RFP section 5.2.4.1.2.), "Variations due
to Local Education Agencies" (RFP section ~.2,4.2.2), and limitations oftechnical capability of
school personnel (RFP section1. 1, Statement ofPurposc). ENA descn'bes functions that are
related solely to operating the network in support of non-tochnical personnel in 1600 schools. The
staff time of ENA peJ'50nnel represents 10 hours per school per year The Stale bas determined
that this is definitely within the sc:ope of the lIelVioes requested.

2.7. ISIS2000 stales in section S.2.4. U Scalability, lhat two of its top priorities, items 3 and 4 (page
6) are changes in the state backbone_ The state backbone is the responsibility of the State Office
of Information Resources and not the Department ofEducation, and therefore outside the scope of
the RFP 97-2.

Response to E: Thc State apparently iDtcnds to award a 574 million contrad to EN~ ..., when
IS1S2000 proposed cOlDpar.bl~ lervice to tbe State., for 523 million leu.

2.8. In the RFP Statement of Purpose (section 1.1), the Stale stated: "As much functionality as possible
is desired within the Stare's budgetary constraints and discounts provided through the FCC E-rnte
Universal Servi.ce order. _." Further in Cost Proposal Evaluation (section 6.2.7) the State
specifies: "Under no circumstance can the Total State and Local funds exceed amount specified
in Cost PtopoAAI Fnrm"t (~17.7R~,:n2) The State further deecn'bed that the CO"" Propo&a.1



evaluation could be "improved by "increasing "Total Slate, Local, Other Funding, Savings and
associated FCC fimdll paid to proposer".

29.15152000 raises a concern about ENA's costs. The State will pay either proposer the same amount
of dollars. ENA demonstrated its undemanding of the State's RFP requirements and maximized
the opponunity of obtaining FCC E-rate funds on behalf of the State's children. The cost fonnula
(RFP section 6.2.7) clearly showed, by comparison examples, !bat there was an advantage to
including Other Funds in the proposer's submission (RFP section 5.4.3.1), because the State
specified that it would apply such funds to increase network functionality This was further
clarified in writing in response in State's Written Clarifications Question 53, as quoted in this
protest letter by 18182000. IS1S20oo did not raise objection during the RFP process, and therefore
waived its rights to challenge the Cost Proposal evaluation.

2. 10. The FCC expects that because schools or consortia are paying a portion of the costs, that
they should have wide latitude in determining lhe services they need to meet their educational
objectives and that they will use their best judgment in securing those through the competitive
bidding process. (Exhibit 1, FCC Quote #3)

21 J. ISIS2000 states that ENA should be disqualified based on price being a primary factor In

selecting a bid. The State specified 4~ pages of requirements in its RFP as 'relevant factors other
than price.' The FCC adopted rules in its 4th order with maximum flexibility for schools (Exhibit
I, FCC Quote #5) and allowed school administrators to determine the most efficient and effective
means for providing educational applications (ExblDit I, FCC quote #7). All four evaluators
graded the ENA proposal as superior in technical points to the ISIS2000 proposal in meeting the
needs of Tennessee schools and students, before any consideration of cost was included. The
State, by its stated aiteria and RFP specified point system, judged the ENA proposal to be
superior and in the state's best interest. The State bas met the order of the FCC in its procurement
process and has evaluated proposals consistent with FCC orders and state procurement rules. It
therefore awarded the contraet accordingly.

J. The Legal Status of ENA to Parddpate In tblt Protet! i. Qumionable.

ReaPODIIC:

The legal existence of ENA has always been valid and is valid now as established in the 5ecreta.J)' of
State's Office as required by law, per attached confirmation (Exhibit 2).

4. ENA lacks the Requisite FiDUcial Responsibility to fulfill it. ObligatioDs under Its Proposa•.

ReapoMe:

Specifics, paragraph 1: "In tbe event thlt the E-rate funds are uDavallable to tbe State for this
program, ENA', fmudal statemeut thow. that it will Dot be able to deliver even the bait
servicet •• proposed."

•
4.1 Section 5.2.2.10 of me SWe's RFP requires "documentation offinancial responsibility, financial

slability, and sufficient financial resources to provide the scope of services to the state in the
volume projected and within the time frames requited and within the constraints of receipt of
discounts from the FCC E-rate fund." All oftbe required items were included in ENA's proposal
These included description of proposer's organization, statement of any proposer's filing of
ba~cyor receivership, other pertinent financial information including the most recent audited
fiUd.udallOlAlC::Ull::Ull>. A11Iu~uLS were revlewecl by me evaluators and scorccl aCCOrdIngly The
State finds no misrepresenwion in the docwnents provided by ENA.



~. ENA ApparctJdy Failed to Submit Colt Dltl ill a Sealed Envelope.

The page labeled
"Reviewer Questions for ENA Response to RFP 97-2
March 10, 1998
Deliver via email with confirmation pOOoe call to Jackie Shrago" was the heading on the

document provided to ENA. (See Exhibit 3)

In response to this question, ENA delivered the first two pages of the Protest exhibit describing
services, but DO cost infonn3lion was provided to any evaluator when the response was delivered. All
cost information was provided in a sealed envelope and only in a leakd blvelope. The envelope
remained sealed in the Commissioner's office until the RFP coordinator had transferred all evaluator
technical scores to the Summary Sheet. signed and dated that Summary Sheet, and two additional
persons bad confirmed the accuracy of the scores tr.msferred.

6. ISIS2000 hal madc IOmc questionable Jtatcmentl in itt I'eSpODIC with respect to ttl
understanding of the L-ratc program and the Itate's reqai~meDtfor equity among schools.

6.1 rSIS2000, in response to RFP Section S.2.4.1.5 on Migration PIan makes a statement that
describes an illegal use ofE-Rate funding. "E-Rate discounts win be aggressively used to upgrade
ConnecTEN in a manner that will ensure an improved quality of service, while simuJWIeOusly
ensuring that the network continues to be affordable in the event of reduced or discontinued E
Rate funding. One component of this aggressive strategy will be to wget school systems with the
higher E-Rate discount percentages for early upgntde, with the E-Rate matching from those
implementations used to continue to ftmd the network upgrade." It has been a requirement of the
Congress in passing the law, all implement3tion documentation by lhe FCC and the submission
foons themselves. which n:quires that "[e]ach eligible school, school district, library or library
consortia will be credited with the discount to which it is entitled." (47 C.F.R. Section S4.S0S(d»
(Exhibit I, FCC quotes #8 and #9)

6.2 Further, in its Migration Plan response (section S.2.4.l.S), ISlS2000 has stated: "When a school
desires to add additional computers to the netWork, they will be provided the option to increase
their available bandwidth and pay the rate associated with the next higher categol)' of size.· This
unspecified CO!lt generates inequities among schools because of their ability or inability to pay.
Therefore, it violates one of the !lt8lcd requirements in the RFP St3tement ofPurposc (section 1.1),
"The upgrade of the ConnecffiN network must provide fair and equitable access to the Internet for
all public K-12 schools and their students."

7. ISIS2000 haa provided Umited E-rate cOlt information and IUpplemcatal E-nte cost Information
with appareat inaccarades.

7.1. ENA has documented in very clear tenns in its Cost Proposal all of the conditions that are possible
under all of the E-rate scenarios, including no E-rate funding at all. no E-rate funding after 18
months, 00 E-rate fimding after 30 months. All were found to be financially sound and reasonable
within the maximum funds that the state is offering. The ENA technical proposal clearty describes
all of these scenarios and the services that will be delivered, witb and without E-rate funding in
every period, including downsizing the network ifE-l'Ite funding is not available

7.2. ISIS2000 only documented the scenario for full E-rate funding in its Cost Proposal. ISIS2000
provided confusing information in its technical proposal regarding E-rale scenarios. ISIS2000 did
nOl: provide cost information as specified in section 5.3.1 for the scenario of no E-rate funding
after 18 months. and no E-rate funding after 30 months.



7.3. In the supplemental E-rate funding cost information. ISIS2000 failed to multiply the mOdthl, cost
by 6 to obtain the 6-month cost. The "Total 6 Monlh Cost Per Site" appears to be miscalculated.
Refer to Exhibi14 that notes the "Estimated Monthly Cost Per Site". The "Tota16 Month Cost Per
Site" is understated because it only includes the cost for one month, not six months The Total 6
Month Cost is actually a sum ofthe One-Time Cost and the Monthly Cost. It would seem mal
Total 6 Month Cost should be the sum of the One-Time Cost and six times the Monthly Cost
(Exhibit 4)

Exhibits:
(I) Federal Communication Commission (FCC) Quotes
(2) Confirmation ofENA legal status from Secretary of State
(3) Requested Clarifications from ENA indiC3ting mislabeled heading
(4) ISISZOOO E-rate Cost Supplement

•



Department of Education R~pon5C

Exhibit 1: Federal CommunicationlJ Commission (FCC) QUOIt,

Quote #1
FCC 97.420, paragraph 222
Cn tlle Order, the Commission concluded ulat any school. library or rural heaJthcare provider lJlat is eligible
to receive supponed services will be required to seek competitive bids for all services eligible for support
pursuant to section 254(h) by submiuing a bona fide request for services to ule AdminiS\J'8tor UJat includes
a description of the services that the school. library or health care provider seeks .

Quole #2
FCC 97-420. paragraph 225
"In ule O,dftr, the Commission explained lhat the universal service competitive bid proccss is not intcndcd
to be a substitute for state. local or other procurement processes"

Quote #3
FCC 97-1~7. paragraph 432
"Because we will require schools and libraries to pay a portion of the et>sts of the services they select. we
agree with the JOlm Board thaL as recognized by most commenters. allowtng schools and libraries to
choose Ihe services for which they will receive discounts is most likely 10 maximize the value 10 UIClll of
universal service support lE-Rate) and to minimize inefficient uses of services.·

Quote #4
FCC 97·151, paragraph 428
~ According to the Joim Board. internet access should be defined as basic conduit i.e. non,oment access
from the school or library to the backbone Internet network. which would include the communications link
10 the Internet service provider. whether througb dial-up access or via a leased line. the links to other
Internet sites via the Internet backbone. generally provided by an Internet service provider for a monLhly
subscription fee. if applicable. and electronic mail.

Quote #5:
FCC 97·157. paragraph 445

"TIle Joint Board recommended that we solve the problem of bundling content and "condujt" (access) 10 the
Internet by not permitting schools and libraries to purchase a package including content and conduiL unless
the bundled package included minimal cootent and provided a more cost-efTective means of securing non
content access to the intemet than other non-content alternatives"

Quote 116
FCC 97-151, paragraph 428
"In the Recommended Decision, the Joint Board recommended that the Commission adopt rules that give
schools and libraries the maximum flexibility to purchase whatever package of telecommunications
services they believe will meet their telecommunications needs most effectively and efficiently 0'

Quote #7
FCC 97·157, paragJaph 432
"As the Joint Board recognized. the establishment of a single set of priorities for all schools and libraries
would substitute our judgment for that of individual school administrators throughout the nation,
preventing some schools and libraries from using the services that they find to be the most efficient and
effective means fot providing the educational applications they seek to secure" •

Quote #8
FCC 97.420. paragraph 184



"State telecommunications networks musttalte reasonable steps to ensure thaI service providers apply
appropriale discount amounts on the portion of the supponed lelecommunications used by e2ch eligible
school or library"

QUOle #9
FCC 97-420. paragraph 200
The Commission established lhal. for eligible schools ordering telecommunications and oilier supponcd
services at tl\e school districI or slale level. (j\C individual schools willi the highest percentages of
economically disadvantaged sludents should continue to receive the higher discount for which they arc
eligible. '" "the Slate or the district shall strive 10 ensure that e2ch school receives the full benefil of Ihe
discoullllo which it is enlitled"



Secretary ot ~lale

Corporations Section
James K. Polk Building, Suite 1800

Nashville, Tennessee 37243-0306

TO:
BOULT CUMMINGS CONNERS & BERRY
P.O. BOX 198062

NASWJILLE, TN 37219

- ...... - .~._8•. •• .L. ...... ........ 8- J-'-'

~~~~~~6N~~~~ACf:0f~t~~741-6488

CHARTER/QUALIfICATION DATE: OS/28/1996
STATUS: ACTIVE
CORPORATE EXPIRATION DATE: PERPETUAL
CONTROL rruMBER: 0312658
JURISDICTION- TENNESSEE EXH ( B f T 2.

REQUESTED BY:
BOULT C~1INGS CONNERS &BERRY
P.O. BOX 198062

NASHVILLE, TN 37219

CERTIFICATE OF EXISTENCE

1, RILEY C DAR11ELL, SECRETARY OF STATE OF THE STATE OF TENNESSEE DO HEREBY CERTIFY THAT
----------------------------------------------------------------------------------------
---------------------~~~~~~~~~~-~~~~~~-~~-~~~:~~~"-~~~~--------------------------_._--
A LIMITED LIABILITY COMPANY DULY FORMED UNDER THE LAW OF THIS STATE WITH DATE OF
FORMATION AND DURATION AS GIVEN ABOVE'
THAT ALL FEES~.TAXESf AND PENALTIES O~ED TO THIS STATE WHICH AFFECT THE
EXISTENCE OF TtiE LIM TED LIABILITY COMPANY HAVE BEEN PAID:
TaAT THE MOST RECENT LIMITED LIABILITY ANNUAL REPORT REQUIRED HAS BEEN FILED;
THAT ARTICLES OF DISSOLUTION HAVE NOT BEEN FILED- AND
T1~T ARTICLES OF TERHINATION OF THE EXISTENCE HAVE NOT BEEN FILED.

FOR: REQUEST FOR CERTIFICATE

FROM:
BOULT! CUHMINGS~ CONNERS & BERRY
P. O. BOX 19806L.

NASrNILLE, TN 37219-0000

5S·44~~

ON DATE: 03/27/98

RECEIVED: ~~~~00 $0.00

TOTAL PAYMENT RECEIVED: $20.00
RECEIPT NUMBE~: 00002278436
ACCOUNT NUMBER: 00000413

RILEY C. DARNELL
SECRETARY OF STATE



Reviewer Questions for ENA Response to RFP 97-2 A j JJ 1&
March 10, 1998 I'" "ve4-, l"t I..A.--
Please provide answers by 4:00pm. CST, F.liday.• March 13, e998
Dollver via email with conftnnati?n phone call to Jackie Shrago (stU'a8ol@~!l:!!uhJ~~12J!LI!~.l. 615
S32-1229.

1. Propo.cr Qualification. (5.1.2.7, P 26) Is the answer "no" or "yes, but will not impair the proposer's

performance?

2 Project Underttandln& (5.2.4.1. p40). While a good idea, Content Services seems to be beyond the
scope of the project. Please explain its inclusion

3. Scalability (S.l.4.•.• , p 46 and following rc: caching). Please explain if any caching server outage
is trll1lSp8Tent to the end user except for degraded response lime.

4. QuaUty of Servicc (S.2.4.1.4, p. 67). ENA states that CDS service levels an: expected to be at 99%.
What is the reliability of achieving the published bandwidth on an actual basis? In other word, if you
order T-I capacity, what is the reliability for gelling T-l capacity?

5. Variations due to Local Education Agencici (5.2.4.2.2, p 81). Migrating to TCPIIP is a good
strategy, it seems to be out of scope for this RFS Please explain your rationale for including it.

6. Managemcnt Plan (3.1.4.3.1 & 3.1.4.3.11, P 8~87) ENA School Panners lind TC Web page seem
also to be out of scope functions. How much time will the 8 person team spend performing this
function? How does the TC web page suppon ENA's responsibilities?

7. A.ppcndix G Sitc by Site cbllllges. Please describe how ENA would work with a school with a PC
count identified (a) if the count is less than the number in Appendix G, and (b) if the count is grealer
than the number in Appendix G.

8. I.-Rate Form 471 filing for the first E-Rate period requires a detailed list of services. Please provide
sufficient detail for July I-Dec 31. 1998. Costs for these items will also need [0 be detailed but should
be provided in a separately scaled cost information package which will be opened at the time that the
Cost Proposals are opened.

9. Section 5.2.2.1, Page 14,
Please elaborate and explain in more detail what was done specifically by the ENA group,
in the "design, and implemented the existing ConnecTEN Network." Does this mean that
ENA was responsible for the entire design and implementation from the Education County
Routers to the schools? If so, please explain the role of others that were involved in the
process.

10. Section 5.2.2.2, Page 18,
Please identify and explain the role that ENA was responsible for and what iSJ11eant by the
statement "provided services for the overall design llnd implementation of the ConnecTEN
project development, installation, operations - selection of vendors for entire network." Is
this meant to include all vendors such as Concepts In Communications and all other
multiple vendors such as NCR that were used to assist in placing the network in service
and perform maintenance) analysis of network performance etc after it became
operational.





ATTACHMENT '

Presentation to the Review Committee, RFS 97,2, Hearing on Protest
Apri I 6, 1998
Jacqueline B Shrago, Department of Education

We seek today to resolve the protest so that the State of Tennessee may enter into a
contract with the bidder who most fulfilled the request for proposal for the Expansion and
Network Operation of ConnecTEN

Before I begin to respond specifically to the protest presented by Mr. Ney for his client,
ISIS, I would like to review the purpose of our endeavor. Reading selections, from the
RFP Statement of Purpose, [ will attempt to summarize where we started and why we are
doing this.

K-12 Need
"The K-12 school environment is very different from that of business. Money has been
and will continue to be an overriding factor in determining what kind of technology is
employed across most of the classrooms of Tennessee, The upgrade of the ConnecTEN
network must provide fair and equitable access to the Internet for all public K-12 schools
and their students, This upgrade must be planned and executed to minimize lack of
network availability for students and teachers"

"The ConnecTEN project was started with the vision of connecting all of Tennessee's K
12 public schools to the Internet with a minimum of one computer connected in the
school library (and network access of one hour per week per child). Since the number of
students per computer is quite high, the computers are often in continual use. The
purpose of the Internet connections is to provide instructional opportunities for use by all
students, organized by classroom teachers. Fair and equitable treatment must be provided
to all school sites and all local education agencies Functionality, reliability and improved
security are of significant important to allow teachers to use the network for instructional
purposes in classrooms"

Tennessee's ConnecTEN
Those of you on the review panel know our schools and our Tennessee students. We
have many school libraries where there are no books that anticipate man on the moon.
We have students in some isolated areas that have never been to McDonald's or stepped
onto an escalator. For them, the Internet opens the world! Through it, they see pictures,
meet people, explore ideas and both receive and create information that changes their
lives. The excitement in our schools for ConnecTEN is thrilling. It motivates poor
students, enlivens teachers who have gotten "burned out", it offers resources of the
world's best libraries and museums to all of our children. So those in Rhea County have
the same opportunity as those in Williamson. Parents in Polk County climbed ladders
and pulled wired so that every one of their classrooms could get connected. The Johnson
County school board put up the largest expenditure ever to purchase computers so they
would have enough for their students. We planned ConnecTEN for 7,000 computers, we
now have 50,000 on line but we expect 90.000 over the next two years. This expansion
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and capability would be impossible for a state like Tennessee, except for a very new and
dynamic program. It is called the E-Rate.

E-Rate
The Congress and the President realized that for our schools to really have enough
technology, major new initiatives would have to occur and creative funding sources
would need to be found. Together they agreed on a special provision in the
Telecommunications Act of 1996. Wiring and connection to the Internet have been
understood to be extremely important, assuring that the "have's" and "have nots" are
treated equally and have access to information for today's world. They created the E
Rate program allowing schools and libraries to submit application, based on the
percentage of free and reduced lunch students. for substantial discounts off
telecommunications and computer networking services.

In 1934, this country made a similar commitment so that every home could be wired with
a telephone, no matter how isolated. It is that same law that was expanded with a similar
commitment to wire every classroom. 1998 is the first year for this program. They didn't
set it up as a grant program because they wanted schools to be committed and ready to
use the technology. There are a variety of rules Schools have to have plans, they have
to provide part of the funding, they have to assure that teachers will be trained and that
they have enough computers to make use of the network. But they also established wide
flexibility so that schools could decide what they need in their communities and not try to
establish the services from Washington. This provision passed the Congress by
overwhelming bi-partisan margins. Its continuation has been once again affirmed,
including the money being established at $2 25 Billion, and obtained, not as a federal
budget item, but as contributions from corporations as a result of deregulation of the
telecommunications industry

Now
Tennessee, when compared to all of the states in the country, was one of the first to
realize the power and potential of the networks and connection to the Internet. So,
Tennessee has been a leader in working with the parties in Washington to clarify, refine
and get the initial program up and running in record time. Tennessee was also prepared
to take advantage of this unique opportunity to get discounts for services for Tennessee
schools.

The Federal Communications Commission and its administrative arm, the Schools and
Library Corporation was charged with establishing the program. They established that
schools would have to apply each year for discounts, and that it would be approved on a
"first come, first serve" basis. However, in this, the first year, they established a 75 day
window meaning that all who apply within that time would be treated on an equal priority
basis and equally eligible for the discounts. They have received 40,000 initial
applications with the specific requests for funding due with all paperwork received by
April 15, 1998.

2



E-Rate and the RFP
The State issued an RFP where proposers were given wide opportunity to offer the
maximum service levels possible for the public schools of Tennessee However, a
proposer was also expected to offer services responding to the situation of receiving E
Rate funding and the possibility of not receiving funding, not only in 1998, but also in
1999, 2000, and 200 1. This uncertainty, because the State can apply for only one
calendar year of funding and the contract with the state was defined as 3.5 years, left the
burden of adjusting to the funding variations as the responsibility of the bidder
Obviously, the bidder would not be required to deliver the same services with and
without the funding. However, the difficulty in a network is that once you purchase
equipment and establish connections that deliver one level of service, you then have to
reduce that capacity in order to reduce the substantial recurring costs, if he funding level
drops. Proposers were required to describe service levels with and without the E-rate
funding in each 6-month period of the contracl

Cost Formula
The Evaluation and Contract Award section 6 fully described the Cost Formula. It
clearly showed using examples, the advantage of proposing additional funding to provide
additional services. The FCC articulated that schools could obtain as many services for
which they could afford to pay their share (33% in Tennessee's case) and use effectively
with a plan, trained teachers and sufficient computers. Tennessee has all of the necessary
elements.

Tennessee stated in the RFP that it was willing to put any sources that proposers would
offer, as well as any savings into network services. All services are to be invoiced in two
parts, one part to the State and one part to the FCC Because the State is eligible for a
66% discount, this means that the State could submit a contract to the FCC for as much as
three times the amount of its available funds and meet the financial commitments to the
FCC. One third would be paid by the State and two-thirds paid by the FCC. The amount
of available funds from State and Local Sources was defined in the RFP with a maximum
of approximately $51 million in any fiscal year, plus any other sources that a proposer
could offer from the sale or equipment or salvage. Therefore in any year, the State could
receive the benefit of services for significantly more than its available dollars.

Today
Approval of the contract negotiated following the Notice ofIntent to Award is necessary
for Tennessee to finalize its application and be eligible for the discounts. Without a
contract, we cannot file the application to the FCC We, the Department ofEducation
seek your agreement with our findings and conclusions that this contract should be
awarded to Education Networks of America

Now, let me tum to the specific responses to ISIS' letter of protest
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Item #2. TheENA Cost Proposal Misrepresents the E-rate rules and funding

The E-Rate funding is a significant component of this RFP. Again, reading from the
Statement of Purpose (section 1.1), the RFP states:

"Creativity is particularly important in living within the classroom constraints,
providing a migration plan from the existing capability and the existing financial
resources to the possibility of the State's eligibility and acceptance by the FCC to
receive E-Rate discounts. Creativity is also required to respond to the situation if
Tennessee's E-Rate application in 1998 or future years is not funded. "

In the written report in response to the Letter of Protest which is already in the record, we
responded specifically to each item.
Item 2A "The current network ... is not eligible for E-rate funding as a capital
expenditure ... "
Item 2B regarding ISDN tariffs
Item 2C regarding web content
Item 2D regarding staff hours

We identified specific sources for clarifying the E-rate funding rules with reasons why
we fully expect that these items are eligible. There are some 3500 pages of FCC orders,
guidelines, comments and clarifications and having read them all, there is room for
interpretation among these pages. The State has been diligent and sought the advice of an
attorney in Washington who regularly handles FCC matters. He has worked with us for
over 200 hours in understanding our situation and informing us of how these rulings
affect our situation. I have been advised by that counsel, with whom I spoke on Friday
and again on yesterday. He has read the pleading and has stated to me that he does not
believe it has merit. Clearly they present one side of the story, and if this is actually filed
with the FCC, we will respond. Clearly, if it is filed, we are jeopardized from
participating for funds in the 75 day window, and our application is likely to be delayed
at least one year. It is also clear that their request for "Expedited Declaratory Ruling" is
not valid because they would have to show immediate material harm and there is
certainly no harm to them before the application due date of April 15, 1998. There will be
no ruling by April 15, 1998

We can spend a great deal oftime examining these issues. I submit to the committee,
that (I) the State has diligently familiarized itself with the E-Rate program over the last
1.5 years; (2) developed its RFP in light of the E-Rate program; and (3) evaluated the
responses in light of the needs of Tennessee schools and the E-Rate program. The FCC
and the SLC are the only people who can fully answer these items 2A, 2B, 2C, and 2D
raised in this protest objection.

Item #2E, "The State apparently intends to award a $74 million contract to ENA.. ,when
ISIS2000 proposed comparable service to the State, for 23 million less""
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While this is also an E-Rate issue, because there is always concern if such a statement
were true, I will specifically respond to this in tenns of the comparability of service. In
fact, the proposal from ISIS is not comparable to the proposal from ENA

In the Cost Proposal, section 5.3, the RFP states.
"The proposer must clearly show the capability that will be provided through State
and Local recurring funds and the amount the State and Local agencies must pay for
these services. RFP services should also be identified which will be provided as a
result of eligibility and funding from the FCC E-Rate Fund. For example, one level
of functionality might be proposed using State and Local funds solely, and a higher
level of functionality might be proposed when the FCC E-Rate funds included. The
proposer must clearly identify the capability that will be provided for every period
throughout the life of the contract, if the E-Rate funding is not available in any
period. "

The RFP described that any other available funding from the proposer that would be paid
to the State would also be used to increase the service levels for Tennessee schools.
Examples of how this would work were provided in Section 6.2.7. It showed a
comparison of one year of funding where one proposal offered services of$12.5 million
and the second offered $13.125 million with the latter receiving more points in the
awarding of points.

This formula and examples were in the RFP from the beginning. All were approved by
the Comptroller's Office and the Department of Finance and Administration before the
RFP was issued. It was also reviewed with our FCC attorney. This was reviewed with
the proposers with opportunity for questions in three pre-bidder's conferences. There
were written questions by proposers and clarifications issued. All proposers agreed to the
formula and waived any rights to oppose it. (Required Review and Waiver of Objections
by Proposers, section 3.4 in the standard template language of the State).

Despite the requirements of the RFP to provide infonnation about the delivery of services
both with and without E-Rate, ISIS did not provide this information in any of its cost
information. ENA clearly described their services and costs with and without E-Rate
funding in each of the 7 six-month periods. ISIS provided only cost information with E
Rate funding. And in identifying its services, even after a request for clarification, it
further confused the level of services that would be offered without E-Rate.

In responding to the statement that ISIS proposed comparable services, we offer the
following differences.

What are the differences that reflect $23 million difference in price?
Capacity and reliability are critical to provide services to schools where our number of
computers has already grown from 7,000 to 50,000 computers. And this network is
expected to grow to 90,000 computers. Let's get to the bottom line: delivering
information to the student's computer screen that is important, appropriate, reliable and
presently quickly enough to be a learning experience for every student. Before we look

5


