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REPLY COMMENTS OF BELLSOUTH CORPORATION

BellSouth Corporation, for itself and its affiliated companies ("BellSouth"), hereby

submits this Reply in response to comments filed pursuant to the Further Notice ofProposed

Rulemaking in the above referenced proceeding. I

Consistent with its obligations under Section 11 2 of the Communications Act,) the

Commission proposed in the Further Notice to eliminate or reduce many of the regulatory

burdens that currently are imposed on Bell operating companies' ("BOCs") enhanced service

operations. The Commission's proposals are intended to streamline BOCs' abilities to develop

and deploy new technologies and innovative services that will benefit the American public. In

Computer III Further Remand Proceeding: Bell Operating Company Provision of
Enhanced Services; 1998 Biennial Regulatory Revie~v- Review o(Computer III and ONA
Safeguards and Requirements, CC Docket No. 95-20. CC Docket No. 98-10, Further Notice (~f

Proposed Rulemaking, FCC 98-8 (reI. Jan. 30, 1998) (" Further Notice").

47 U.S.c. § 161. By this section, Congress directed the Commission to "review all
regulations that apply to the operations or activities of any providers of telecommunications
service, determine whether any such regulation is no longer necessary in the public interest. .
. . and repeal or modify any regulation it determines to be no longer necessary."

) The Communications Act of 1934, as amended, 47 U.S.c. §§ 151 et se.c.1.·....... . ,-·U··· .. ' L~
... ,:,' rE'c'd I l~f

..~--



particular, the Commission proposed to eliminate burdensome and costly "safeguard" regulations

that deter or delay new service introduction, and to rely instead on the forces of competition

engendered by passage of the Telecommunications Act of 19964 as the appropriate check on

conjectural access discrimination.

The Commission received volumes of substantial and credible evidence that a policy

permitting structural integration ofBOCs' basic services and intraLATA information services

can and does generate measurable public benefits. The evidence also showed, however, that the

benefits that may be attained through structural integration are unduly delayed, and may even be

denied, through the service specific approval process of CEl plan filing and review.

Additionally, the evidence showed that the "safeguards" on BOCs' information service

operations are not necessary to ensure that the information services market is and remains highly

competitive and robust particularly in light of the 1996 Act.

Conversely, the Commission received no credible evidence of any public benefit of a

separate subsidiary requirement. Moreover. parties opposing continued and greater structural

relief for the BOCs' information service operations misconstrue Congress's intent in its

enactment of limited structural separation requirements in the 1996 Act for certain purposes

other than intraLATA information services. Finally. no convincing showing was made that

"pure" information service providers ("ISPs") must be granted rights like those of carriers under

Section 251 of the Act in order to ensure that they have access to unbundled services or network

elements they desire.

In sum, the record again demonstrates that the net public benefits of structural relief

materially outweigh any purported benefits of a separate subsidiary requirement for BOCs'

4 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 ("the 1996 Act").
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intraLATA information services. Accordingly, the Commission must act upon its obligation

under Section 11 of the Act and eliminate the unnecessary regulatory constraints on BOCs'

offerings of such services.

I. THE EVIDENCE OVERWHELMINGLY DEMONSTRATES THE PUBLIC
BENEFITS OF STRUCTURAL INTEGRATION

For the second time in this proceeding, the BOCs have presented a wealth of objective

and quantifiable data that demonstrates the substantial public benefits of structural integration.

This data consist of information based on BOCs' actual experiences under both separate

subsidiary requirements and structural integration policies and is supported by economic

analyses that have quantified the relative consumer welfare impacts of two policy regimes. The

record is clear that structural integration of BOCs' intraLATA information services and basic

telecommunications services affects the public interest beneficially.

The record compiled in the earlier stage of this proceeding established that millions of

individuals have directly benefited from the availability of the BOCs' voice messaging

operations on an integrated basis. Whether the measure is presented in terms of number of

- 6 7 8 9customers,) revenues, grmvth rates, consumer welfare, or any other measure, the data

See, e.g., April 7, 1995, Comments of: NYNEX at 20, 25: Bell Atlantic at 5, 10-11: US
West at 12; SBC at 3, 13; Pacific at 16-17: BellSouth at 52-53.
(, .

See, e.g., Apnl 7,1995, Comments of: NYNEX at 20; Bell Atlantic at n. 7, n. 9, 8,12;
US West at 12; Ameritech at 3-4, 6; SBC at 7,11-12; Pacific at 7. 9; BellSouth at 56, n. 69.
7

See, e.g., April 7,1995 Comments of: NYNEX at 26 (substantial price decreases); Bell
Atlantic at 7 (creation of new markets), 8-9 (price decreases); US West at 12 (increased sales by
competitors due to BOC's advertising of its own service); SBC at 10-26 (substantial competition
and competitors in all market segments); Pacific at 18 (packaging of new and lower-priced

See, e.g., April 7, 1995, Comments of: NYNEX at 20-21,25; Bell Atlantic at 8; US West
at 12; Ameritech at 3; SBC at 8-9,11-12; Pacific at 7-48.

8 See, e.g., Hausman and Tardiff study appended to each of the BOCs' April 7, 1995.
comments, passim.
9
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previously submitted lead to the inescapable conclusion that the public has benefited

substantially under polices that permitted such integrated offerings. Those earlier showings have

only been bolstered in the instant stage of this proceeding by the quantification of the consumer

welfare loss suffered as these beneficial offerings were delayed by the constraints of a separate

b ·d· . 10su Sl 1ary reqmrement.

Moreover, the benefits to consumers of the BOCs' integrated operations have not been at

the expense of a competitively functioning marketplace. I I To the contrary, the information

services marketplace has continued to be among the fastest growing sectors of the national

See, Bell Atlantic Attachment A (Hausman, "Valuing the Effect of Regulation on New
Services in Telecommunications").

service options); BellSouth at 53 (rapid penetration growth showing previously existing, but
unmet, demand for new services), 55 (new feature development in CPE based alternatives).
10

" Opponents of structural relief for the BOCs historically have attempted to point to the
Georgia Public Service Commission's decision regarding BellSouth's introduction of
MemoryCall voice messaging service as "evidence" of actual or potential competitive abuses in
information service markets by BellSouth specifically, and by other BOCs by implication. In its
original comments in this proceeding, however, BellSouth thoroughly refuted these assertions
with a comprehensive discussion addressing both the inaccuracies of the Georgia PSC's order as
well as the mischaracterizations of its conel usions by opposing parties (and even by the Ninth
Circuit). Consequently, only MCI continues in this proceeding to attempt to press the argument
that the MemoryCall decision is indicative of likely misbehavior by BOCs. Because MCrs
assertions are little more than a recitation of its earlier filed arguments, BellSouth responds here
by incorporating its earlier filed comments anticipating and refuting such arguments. Those
comments are attached for convenience as Attachment A.

The Commission should also take note that in reasserting its arguments, MCI has failed
to correct egregious factual misstatements about the Georgia PSC's order that MCI has
perpetuated before both this Commission and the Ninth Circuit and that BellSouth pointed out in
its previous reply comments. Compare MCI Comments at 48 (alleging that the Georgia order
included a finding that BellSouth was using CPNl contrary to express prohibitions in BellSouth's
CEI plan approval) with BellSouth's May 19.1995, Reply Comments at 13-15 (attached hereto as
Attachment B) (noting that MCI offered no citation or other support for its contention because
there is no such finding in the Georgia order). Repeated misrepresentations of fact to the
Commission, particularly after the misrepresentations have been shown to be untrue, need not
and should not be tolerated.
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economy.12 For example, estimates of the number of internet access providers feeding the

seemingly insatiable appetite of internet users have grown from the 3000 providers suggested in

the "recent" surveys relied upon by the Commission in crafting the Further Notice to some 4300

providers only a year later. 13 Further, some estimates suggest the demand for the services of

these growing ranks of ISPs will increase to one billion users by the year 2000. 14

The clear conclusion to be drawn here is twofold. First BaCs are not inhibiting the

development of, or competition in, information service markets through access discrimination or

other hypothetical anticompetitive behavior. Second, notwithstanding claims by some that the

aNA process has been a failure. ISPs have access to and are using telecommunications services

from Bacs that enable the ISPs to offer their own new and innovative services and to introduce

them rapidly. IS That the information service marketplace has grown as explosively as it has thus

confirms that the consuming public's demand for information services is not being thwarted by

abusive tactics by BaCs.

In contrast with these tangible, substantial benefits to the consuming public that have

burgeoned under the Commission's structural relief policies, the public interest analysis of

opponents of structural integration consists oflittle more than hypothetical "worst case

scenarios" of the dire consequences of structural relief. None have provided any quantification

12 See Bell Atlantic Comments at 4-5 and n. 5.6.
13 Compare, Further Notice at ~ 36 with J. Rickard. Boardwatch Directory ofInternet
Service Providers (Fall 1997).
14 Bell Atlantic Comments at 5.
\5 Indeed, the further inference to be drawn from this latter point is that BaCs are
responding to the marketplace demands ofISPs, and there is no reason to believe that they will
not continue to do so as competition to retain these customers' business continues to grow in the
wake of the 1996 Act. Under this circumstance. the artifice of the aNA unbundling
requirements and the associated 120-day request review process. which are only regulatory
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or other analysis for weighing their speculative scenarios against the demonstrable and

considerable benefits of structural relief. Accordingly, the record again compels a conclusion

that the public interest is served by elimination of separate subsidiary requirements.

II. THE TELECOMMUNICATIONS ACT OF 1996 REFLECTS A
CONGRESSIONAL PREFERENCE FOR STRUCTURAL INTEGRATION

Several parties erroneously contend that the 1996 Act reveals a Congressional preference

for separate affiliates as the favored form of safeguard for various activities of the BOCs. These

parties then contend that the Commission should be guided by this preference in its formulation

of safeguards for BOCs' intraLATA information services. Contrary to these parties' assertions,

however, the 1996 Act reflects a decided bias in favor of elimination of structural separation

requirements.

Parties interpreting the Act as indicating a Congressional preference for separate affiliate

safeguards variably cite statutory provisions that address BOCs' interLATA telecommunications

services, 16 manufacturing activities,17 interLATi'\. information services,18 and electronic

publishing operations \9 in support of their contentions. Inspection of these separate affiliate

requirements confirms just the opposite, however. That is, each of these provisions contains a

specific sunset date,20 indicating a Congressional desire that these requirements cease to exist.

surrogates intended to ensure the availability of services that the marketplace already ensures, are
redundant at best.
16

17

18

19

47 U.S.c. § 272(a)(2)(B).

47 U.s.c. § 272(a)(2)(A).

47 U.S.C. § 272(a)(2)(C).

47 U.S.C. § 274(b).
20 See 47 U.S.c. § 272(f)(1) (manufacturing and interLATA telecommunications: 3 years
from date of section 271 (d) interLATA authorization); 47 U.S.c. § 272(f)(2) (interLATA
information services: 4 years from enactment of the 1996 Act); Section 274(g)(2) (electronic
publishing: 4 years from enactment of the 1996 Act).
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And, to the extent any of these sunset provisions allow for extension of the separation

requirement the inherent presumption is that the requirements will expire and the burden is on

the Commission to make findings that extension of the requirements is necessary.21 Thus, these

existing statutory separation requirements cannot be read as indicative of Congressional

preference for adoption of additional separation requirements.

One need only look to Section 26022 for further evidence that Congress does not prefer

separate affiliates as the appropriate form of "safeguard." That section addresses conditions

under which BOCs and other local exchange carriers may offer telemessaging services, including

their voice mail and messaging services. Of course, Congress must be deemed to have been

aware that BOCs and other LECs were offering these services on an integrated basis at the time

of the passage of the 1996 Act. Yet, Congress clearly chose not to impose any form of separate

affiliate requirement on these activities. Indeed, in previously declining to adopt its own separate

affiliate requirement for these services, the Commission found it "significant" that Congress had

chosen not to do so.23 The Commission should find it just as significant in the broader context

that Congress has chosen to enact a framework that favors the expiration of separation

requirements.

Finally, BellSouth does agree with LCI that a policy that imposes different structural

requirements on BOCs' information services depending on whether they are inter- or intraLATA

21 See. e.g., 47 U.S.c. § 272(t)(1); 47 U.S.c. § 272(f)(2).

Inexplicably, LCI cites Section 260, as well as Section 275, as examples of Congressional
policy expressions in favor of separate subsidiary requirements. LCI Comments at n. 5,6. Of
course, neither of these sections imposes any kind of separate affiliate requirement.

23 Non-Accounting Safeguards/or Electronic Publishing, Telemessaging. and Alarm
Monitoring, First Report and Order, 12 FCC Red 5361, 5457 (1997).
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in nature is "irrational and inefficient.,,24 The solution, however, is not to impose additional

regulations on BOCs' intraLATA service offerings, as LCI proposes. Rather, as BellSouth

showed in its Comments, the Commission can avoid the inefficiencies of such dual regulatory

schemes by forbearing from enforcing the statutory separate affiliate requirement of Section 272

for interLATA information services that BOCs are permitted to offer under Section 271 (g)(4)?5

III. THE 1996 ACT ABSOLVES THE COMMISSION OF ITS PERCEIVED TASK
FOLLOWING THE CALIFORNIA III DECISION; SECTION 2S1-LIKE RIGHTS
SHOULD NOT BE GRANTED TO ISPS

In the CalifiJrnia lli6 decision, the Ninth Circuit faulted the Commission's prior

structural relief analysis and conclusion for its fai lure to explain the Commission's reliance on

ONA unbundling standards short of "fundamental unbundling" as part of the Commission's

panoply of nonstructural safeguards. In this proceeding, the Commission has tentatively

concluded that the passage of the 1996 Act, and particularly the unbundling requirements of

Section 251,27 sufficiently address the Ninth Circuit's concerns. Commenters supporting the

Commission proposal agree that those concerns are and can be met without extending to ISPs

direct rights like those granted carriers under Section 251. Parties disagreeing with the

Commission's tentative conclusion have themselves failed to explain how the unbundling

provisions of the Act would not inure to the benefit ofISPs.

As the Commission observed in the Furl her Notice, the unbundling obligations of the Act

go well beyond the service and software unbundling of aNA. Indeed, the unbundling of

network elements required by Section 251 subsumes the level of unbundling promoted by

24

25

26

27

LCI Comments at 3.

BellSouth Comments at 19-21.

CalifiJrnia v. FCC. 39 F.3d 919 (9th Cir. 1994) ("California 1If').

47 U.S.c. § 251.
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28

advocates of "fundamental unbundling" in the ONA proceedings. Thus, the Act directly

addresses the deficiencies asserted by the Ninth Circuit in the Commission's past structural relief

analyses.

That Section 251 imbues only "requesting telecommunications carriers" with direct rights

to request and obtain access to unbundled network elements does not render that section

ineffective in meeting the concerns of the Ninth Circuit. Indeed, comments confirm the

Commission's expectation that ISPs would nonetheless reap the benefits of the unbundling

standard in Section 251 ?S

The Commission should also be cautious not to conclude from the complaints of some

smaller ISPs that they are not enjoying the same indirect benefits of Section 25] unbundling as

are larger ISPs that further unbundling obligations should be imposed. What these ISPs

essentially are recounting is a natural phenomenon in which the economics of the marketplace

provide insufficient incentive for CLECs to respond to small ISPs' needs. While the implicit

solution to this phenomenon from these ISPs' perspective is to require ILECs to provide direct

unbundling rights to ISPs, the Commission should avoid compelling by regulatory fiat solutions

that are not supported by marketplace economics. If ISP market demand is insufficient to drive

CLECs to behave in a manner ISPs deem responsive to their needs, it should be seen as a signal

that market demand does not warrant the necessary investment. The Commission should

confirm that it is not up to ILECs to assume unjustifiable investment obligations merely to

ensure that smaller ISPs are able to compete with larger ones or to serve niche markets.

Finally, USTA has noted that although the Further Notice primarily addresses matters

that are uniquely applicable to BOCs, its discussion of Section 25I-like unbundling rights for

See, e.g., BellSouth Comments at 13-15; Ameritech Comments at 2-7; US West
Comments at 20-25.
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ISPs appears to apply more broadly to encompass all ILECs.29 While BellSouth believes that no

lLECs should be required to grant such rights to ISPs, the Commission should be particularly

circumspect not to impose such obligations solely on BOes under the guise ofmodified ONA

safeguards. To do so would only exacerbate the disparities between the conditions imposed on

BOCs' enhanced service operations and the conditions imposed on other ILECs' identical

offerings, which - as BellSouth has shown - have never been justified.J°

CONCLUSION

As shown in BellSouth's Comments and herein, the Telecommunications Act of 1996

obviates the need for regulatory surrogates for competition. Accordingly, BellSouth supports the

Commission's initiatives in this proceeding to eliminate or streamline the regulatory burdens

currently imposed on BOCs' intraLATA information service offerings.

Respectfully submitted.

BELLSOUTH CORPORATION

..

By: 4A~
M. Robert Sutherland
A: Kirven Gilbert III

Its Attorneys

1155 Peachtree Street, N.E.
Suite 1700
Atlanta, Georgia 30309
(404) 249-3388

Date: April 23, 1998

29

30

USTA Comments at 2-3.

BellSouth Comments at 5-10.
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By its Attorneys

M. Robert: SUtherland
A. Kirven Gilbert III

4300 Southern Bell center
675 West Peachtree street, M.E.
Atlanta, GA 30315

Date: April 7, ~995



requirements, ,supplemented by developments in other

proceedinqs, provide ESPs a reasonable opportunity to "pick

and choose ll or otherwise obtain unbundlecl services they need

to develop their own services. Thus, existinq requirements,

absent "fundamental unbundling", are adequate to prevent the

potential for "access discrimination" with which the Ninth

Circuit was concerned.

III. The Three "S1CJl\ificant Instances Of Discriminatory
Behavior" "Found" By The Georqia PSC And Recited
By The Ninth circuit Were Not Instances Of
Discrimination At All; Therefore, The Georgia
HemoryCall Decis~on cannot Be Properly Cited As
Evidence Of Competi~iv. Abuse

No doubt, lllany of the BOCs' opponents in this

proceeding will cite the Georgia PSC's "findings" of

competitive abuses by BellSouth in its introduction of

MemoryCall service~ as "evidence" of past misbehavior by

the BCCs and as grounds for denying any structural

integration opportunities in the future. Those who do so,

M ~, IO the Matter of the Cqlaislion's Invaatiqation
into Southern Bell Telephone and Telegraph cqmgany's
Provision of MgmoryCall service, Docket No. 4000-U (Ga. PSC,
June 4, 1991), ("Georgia lemoryCal1 orderR ). BellSouth has
previouslY provided the Commission with a copy of the entire
record of the Georgia proceedinq, includinq hearinq
transcripts, as a prelude to BellSoutbts petition for
pre-.ption of the Georgia MemoryCall order, which had frozen
BellSouth's sale of MemoryCall service. As a result of that
pet:1't1on, the commission did, in fact, preempt the Georgia
PSC's order, Petition for Emergency Belief and DeclArat~

RUling Filed by the BellSouth CQ~QratiqD, Memorandum
Opinion ADd Order, FCC 92-18 (released Feb. 14, 1992)
("lewpryCall PreemDt:ion Orde~"), and the preemption decision
was upheld on appeal, Georgia PSC v. fCC, No. 92-8257, 1993
U.S. App. LEXIS 24458 (11th c1r., sept. 22, 1993) (per
curiam) .
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however, will do so in error. The truth is that: the

Memorycall decision provides no indication of actual

competitive abuses by BellSouth.

As misdirected as that decision was, it is unfortunate

that the Ninth circuit gav~ it new life by referring to it

in the Cllifornia,*II decision. It would be even more

unfortunate for the COJlDllission, havin9 opened the door to

such discussion, to hear only one characterization of the

Georgia Me.oryeall Order. Thus, BellSouth takes this

opportunity to provide greater insights to the MemoryCall

decision than the Commission is likely to receive from

competitors.

The Ninth Circuit referred to three "tindinqs" by the

Georgia PSC of "significant instances of discriminatory

behavior by BelISouth.,,37 The instances identified were:

(1) ·'technical barriers" allegedly raised by BellSouth so

that "competitors to MemoryCall could not use the local

network, except to provide a service siqnificantly inferior

to MemoryCall;"· (2) BellSouthJs refusal to permit

nonaffiliated £SPS to collocate their equipment in

BellSouth's central Offices, ~thereby perpetuatinq a

distinction in product quality and price that disadvantaqes

J7

31

calirornia tIl, 39 F.34 at 929.

Georgia MemoryCall orge~, at 27.

33



competitors to MemoryC&lli Mw and (3) the "possibility"~

that BellSouth had "manipulated development of the local

network, especially the timinq of unbundlinq of certain

net'Jork features in order to maximize its competitive

41

advantage."" As shown below, none of these instances

constituted discrimination or abuse of monopoly position by

Bel1South .42

A. The "TechniCAl BArriers- tSSU8

contrary to the mischaracterization by the Georqia PSC

repeated by the Ninth Circuit, BellSouth did not erect

eechnical barriers to other !SPs' or voice messaqinq

prOViders' use of the local network. In fact, BellSouth

went beyond any existinq leqal or regulatory Obliqation,

state or federal, to enhance its competitors' connections to

Georgia MeJlDryC~ll Order, at 28.

~ Compare the hedginq lanquaqe used by the Georqia PSC
on this issue, GIorgia MemqryCall orO~, at 28 ("evidence
suggests the ggsligilitv that (Ballsouth] has manipulated
development ••.") (emphasis added), with subsequent
interpretations or characteriza~ion8of this alleqed
finding, ~, california JII, 39 1.3d at 929 (-The Georgia
PSC found • • • BellSouth had manipulated the develo'PJll8l\t .
• •") (emphasis addecl). Nonetheless, BellSouth will address
this alleged instance of discrimination with the other two.

Georgia MemQ~cal1 Order, at 28.

G Some, of course, are likely to argue that
BellSouth's explication herein is nothing more than a
collateral attack an a past decision. That is not
aellSouth's purpose. The purpose is to provide the
commission an appropriate framework for distinquishinq the
actual behavior exhibited by BellSouth in its introduction
of Memorycall service from the characterization of that
behavior by the Georgia PSC.
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the local network to allow their services to remain

competitivQ with Bellsouth's offering.

Bellsouth obtained all known necessary regulatory

approvals before introducing HemoryCall service. BelI South

filed its CEl Plan tor voice messaqinq services in March

1988, ana this commission approved the plan in December of

that year. 4J

BellSouth's tariff for the new or newly unbundled

underlying network features was filed in Georgia the

foll~ing year. By an order released April 17, 1990, the

Georgia PSC allowed the tariff to go into effect for a one

year trial in the Atlanta area, concluding that "it is in

the best interest of the customers who desire to offer voice

messaginq or other information services to have the option

of sUbscribing to the special calling features."~

o Be1I South Plan for Comparably Efficient
Interconnection fgf Voice Messaging Services, 3 FCC Rcd 7284
(1988).

~ Southern Bell Telephone company's Proposed Tariff
ReyisiQns for Autho~ity to Introduce an Experimental Tariff
for a GrOUP ot New Optional Network Services and Bi
directional YsaQl Bate Service, Docket No. 3896-U (released
April 17, 1.990), at 4. The delay in tariff approval was due
to two principal controversies: 8ellSouth's original
proposal to require all purchasers of the special calling
fea~e., includinq its own Memorycall operation, to utilize
two-way measured usage access arrangements (Which the PSC
rejected in this order) and the psc's belief,
notwithstandinq the FCC's view in the pre-Californi~I era,
that Bellsouth should file tariffs for MemoryCall service.
This order approving BellSouth's tariff makes no mention of
"technical barriers" or other forms of discrimination
aqainst competing voice messaqinc; providers. To the
contrary, it acknOWledges that BellSouth's tariff filing
would present the. ftoptions n

•
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BellSouth thus satisfied its obliqation to make the same

network capabilities that it uses in offerinq MemoryCall

service available to others, at the same time, and at the

same prices, and began offering Memorycall service in

Atlanta following that decision·.

Notwithstanding that 8ellSouth had complied with all

known requirements for introducing its service in a

nondiscriminatory fashion, telemessaginq service providers

beqan ~king informal complaints to the Georgia commission.

The gravamen of these complaints was that two call

forwarding features useful to customers of voice messaging

services would work with the network service architecture

utilized by MemoryCall service, but would not work in all

switch types with the network architecture the incumbents

utiliZed.

Telemessaging providers typically Subscribed to direct

inward dial (DID) trunks to receive incoming calls for their

customers. Under this arrangement, customers would forward

their calls to a specific telephone number assiqned to ~hem

by the telemessaqinq provider from its block ot DID numbers.

When incominq calls arrived on a number assiqned to a

particular customer, the telemesAginq provider would Know

the custc.er on whose behalf it was receivinq a call and

could tailor its greeting accordingly or have the call

directed to an appropriate mailbox. This arrangement worked

36



satisfactorily in all switch types with the pre-existing

Call Forwarding-Variable feature.

In contrast, MemoryCall service utilized an

architecture based on multiline hunt groups and a new

feature known as Simplified Messaqe Desk Interface, or SMDI.

With SMDI, a messaging service provider did not need to have

dedicated DID numbers associated with each of its customers

because a customer's telephone number would·be delivered to

the messaging service provider with the incoming call,

regardless of the line of the hunt qroup on Which the call

terminated. Not coincident:ally, this SMDI feature was among

those that had been requested by the telemessaging

industry's trade orqanization during the course of

development ot the BOCs' original aNA plans.

As the record of the Georqia proceeding reflects,

BellSouth included in its tariff of underlying network

services two additional features that had been requested by

the telemessaging industry and that Memorycall intended to

use -- Call Porwarding - Busy Line (CF-BL) and call

Forwarding - Don't Answer (CP-OA). The concern to the

incumbent service provider was that neither CP-BL nor CF-DA

would operate in a LAESS switch to forward calls to another

switch. Further, CP-OA would not forward to a oro trunk

even within the same lAESS switch. Thus, the utility of

these features to ESPs with DID architectures was limited

with respect to customers served by a lADS swit.eh.
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Notwithstandinq that BellSouth had no obliqation under

this commission's eEl requirem~nts or under any previously

articulated poliey or requirement of the Georgia commission,

BellSouth was already pursuing a. solution of "fix" to the

foreqoinq situation with the vendor of the LAESS before the

Georqia proceeding was initiated. In fact, neqotiations

with the vendor had bequn as early as second quarter of

1989. During teature development, the vendor encountered a

major software defect in the pre-existing Call Forward 

Busy/Don't AnaweX' program, which delayed initial

availability ot the fix until December, 1990, at which time

deploYJllent of the fix began. Further, as a result of

negotiations regarding BellSouth's dissatisfaction with the

development delay, the vendor committed to support an

expedited deployment of this switch moditication. Bellsouth

was thus able to reduce a typical 18 month deployment cycle

to 7 months in Atlanta.

In light of the foregoinq, the Georgia PSC'S reliance

on testimony that the desired capabili~y "exis~edn~ before

BellSouth decided to introduce Memorycall service was

misC)Uided. Until BellSouth undertook pursuit of this

solution, the capability was not available to anyone in

spite ot its theore~ical feasibility. In fac~, as a result

of its development efforts, Belisouth was the first local

Geprgia Me~ Call Order, at 31.
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exchange carrier in the country to implement the technical

solution in the lAESS.

The Georgia PSC similarly misinterpreted testimony of

prior requests for this functionality as evidence of demand

sUfficient to warrant its earlier deployment. No evidence

of market demand was ever adduced to support that inference.

In fact, by the time of the Georgia proceeding, over 1,000

diqital switches in BellSouth's service territory already

were equipped to provide cF-BL and CF-DA on both an inter

and intraoffice basis to customers of messaqinq service

providers using O:rD access arranqements. As the Georgia

record reflected, however, BellSoutb averaged selling on the

order ot only one to two CF-BL and CF-DA features per month

on a reqionwide basis during the 15 months prior to the

Georgia hearings.~

Additionally, BellSouth's pursuit of this solution was

not without siqnificant cost. Specifically, BellSouth spent

$1,100,000 for its vendor to develop the upgrade to its

lAESS oftices,~ and another $500,000 to deploy the upgrade,

in response to the insistence of the incumben~ messaqing

service providers. As just noted, this expenditure was

incurred in the absence of any coqnizable actual market

demand for the capability.

~

at 506.
Georgia MAmoryCall Proceeding, Hearin9 Transcript,

l!L.. at 591.
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That this "technical barrier" was nothing more than a

red herring thrown into the Georgia proceeding is confirmed

by market experience since the lAESS upgrade was completed.

Having spent over one and a half million dollars for this

upgrade,' BellSouth currently generates only about $12,000

annually in revenue from the sale of CF-8L and CF-DA

features for non-MemoryCall related use. This experience

justifies BellSouth's earlier caution in committing over a

million dollars to have its vendor develop the lAESS

upgrade.

8ellSouth's experience also confirms the validity of

the Commission's ONA service selection criteria. Those

criteria rightlY require the unbundlin9 or offerinq of

network features only when it is both technically feasible

and economically rational to do 50. As demonstrated by the

MemoryCall case, service development obliqations based

merely on bald requests, desires, or other unsubstantiated

"demands", or on regulatory fiat can lead to economic

dislocation and waste and to potentially stranded

investment, with no otfsettinq public benefi~s.

Indeed, the imprudence and impracticality of the

Georqia PSC's expectations with respect to BellSouth's

introduction of MemoryCall service is evident when the PSC·s

reasoning is taken to its logical conclusion. By the

rationale of the Georgia MemoryCall order with respect to

the "technical barriers" claim, BellSouth would be under an
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obliqation to upgrade any technology different from that

used by its own enhanced service operation, reqardless of

the costs or absence of market demand. Moreover, this

upgrade would be required to bring the different technology

to the same capability level as that used by BellSouth's

service (and otherwise available to anyone else who chooses

to use it), before the latter technology could be used to

deliver innovative services to customers. .Clearly, this

approach to service deployment stifles new service

innovation, encourages the uneconomic deployment of network

capabilities, and perpetuates older and different

technologies simply for the purpose of coddling incumbent

competitors." Su~jecting all technologies to such a

commonality requirement on a =roader scale would sharply

reduce economic incentives to upgrade the public

telecommunications infrastructure.

" This lapse in the Georgia PSC's reasoning is perhaps
best illustrated by applying it to other switch types. For
example, lIluch was made in the Georgia proceeding of the fact
that a relatively hiqh proportion of the offices in Atlanta
in which MemoryCall service was available were lAESS
switches. What the Georgia PSC and the incumbent service
providers ignored was that there were also lS additional
offices in the Atlanta local calling area where MemoryCall
service was not readily available due to technical
limitations. Thus, while BellSouth implemented the lAESS
fix to permit incumbent messaginq service providers usinq
DID trunks to have uniform service capability in 100% of the
switches in the Atlanta area, MemoryCall service was limited
to only 76% of the switches. ay the Georgia PSC's logic,
sales of messaqinq services by providers using DID
arrangements should have been frozen until the features used
by MemoryCall service could also be made available in 100%
of tbe switches.

41



In sum, the "technical barriers" claim was and

continues to be a red herring_ BellSouth met all known

regulatory obligations to which it was subject, includinq

the tariffing of underlying capabilities which the Georgia

PSC acknowledged provided "options" to other messaging

service providers_ BellSouth also spent $1.6 million to

respond to an unsubstantiated and still undemonstrated claim

of need, and did so even though durinq much of that tilDe

SellSouth's own sale of Memorycall service was frozen by the

Georgia PSC's order. Yet, rather than crediting BellSouth

for having developed and offered the requested features

despite the absence of demonstrated demand, the Georgia PSC

characterized BellSouth's decision to upqrade the lAESS

switches as a "monopoly abuse." To the contrary, it is

BellSouth that was and continues to be abused by the Georgia

PSC's MemoryCall decision.

B. The "Collocation" Issg~

The Georgia PSC's determination that BellSouth had

discriminated against its potential competitors by not

permitting them to eollocate in BellSouth's Q8ntral offices

was equally flawed.

First, the Georgia MemorvCall Order selectively relied

on only a portion of the testimony of the PSC's own staff

witness to conclude erroneously that collocation of

Memorycall equipment in the central office gave MemoryCall

service a cost advantage because "it elt.inate(d] the need
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for a local transport link to provide the service. "4' The

decision conveniently failed to acknowledge that in the very

next line of testimony, the witness corrected his earlier

statements. so The order also ignored testimony from

BellSouth·s witness corroboratinq the corrected testimony of

the staff witness ..sl On this basis alone, the Geo[gia

Memcrycall Order is defective and cannot support a

u Georgi~ Kemorycal1 order, at 30, citing to the
Hearinq Transcript at p. 71, lines 4-33, and p. 185, lines
13-23.

50

line 1:
Hearing Transcript at p. 185, line 24 through p.186,

I ungerstand but it's not reflected in
my testimony, that for that, if you
will, (collocationl advantage, South.ED
Bell d9,S incorporate in their cost of
provid1ng MemoryCall geryice a two-mile
!:Y.1Jl which was cbanqed per sOlDe FCC
proceedings on ONA'in 1989, to give some
recognition to the fact that that is a
valuable asset to be able to inclUde
that'hardware within the Southern Bell
central Office, aDd have agplie4 those
charges as if that; hagiyare HIS lOcattMi
within a two-mile region or zone 9£ the
serving central office.

(emphasis added).

Transcript at p. 502, lines 13 - 17:

[Ala I said a minute ago, we pay in some
cases, if the logp i§ distance
sensitive, we pay lIlQl:e than a TAS
[telepbgne answering service] 1i9U1d, a§
long as they're located 19'5 than two
miles fram the central otfice. ana we
would pay the same thing they would
located more than that.
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characterization of Bellsouth's collocation policy as a

discriminatory pricing practice.

Nor is the "finding" of asserted d.ifferences in quality

of voice messaging service resulting from collocation

sUfficiently supported to sustain d characterization of

discrimination by BellSouth. As above, the only support

cited for this finding was the staff witness's speCUlative

and conclusory assertion, without further elucidation, that

collocation, in and of itself, enabled BellSouth to provide

a higher quality voice mail service.~ There was no

evidence, however, that collocation had anything to do with

the quality of the voice messaging service.

Even if the issue is viewed in terms of quality of

network services, however, BellSouth gained no service

quality advantage by not permitting competitors to collocate

in its central offices. BellSouth's compliance with this

Commission's eEl requirements mandates that the technical

characteristics of the basic services provided by BellSouth

Transcript at p. 71:

(BellSouth] places its voice mail
equipment (includinq hardware) within
its central offices, thereby enabling
(it] to provide a higher quality voice
mail service. . • . TAS Bureaus must
place their voice mail equipment on
their business premises. This reduces
the quality of the voice mail • • • •
If [BellSouth] granted • • • requests
[for collocation] the voice mail quality
distinction would be eliminated.
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to other ESPs be equal to those used by BellSouth's own

enhanced service. This CEl parameter was satisfied when

Be~lSouth offered its competitors the same basic service

connections and features as used by MemoryCall service.

Moreover, there was never any claim, much less a finding, ~n

the Georgia proceeding that the services to which

BellSouth's competitors ~ subscribe were of deficient

quality.

The validity of the Georgia PSC's reliance on the

collocation issue as grounds for a finding of discrimination

is further undermined by the fact that only a very small

percentage of BellSouth's MemoryCall equipment is collocated

with the customer's serving wire center. Due to

MemoryCall's use of the SMDI access arrangements, BellSouth

uses a centralized voice messaging platform. Because of the

intraoffice limitations of SMDI, however, MemoryCall service

must purchase direct connections between each host office it

wishes to serve and the location of its voice messaging

platforms. In the case of Atlanta, that amounts to over 45

mUltiline hunt group/SMDI arrangements. These circuits are

physically and technically identical to, and SUbject to the

same chances of cable cuts or other outside plant

disruptions, as those used by any other customer. The

"collocation issue" is therefore also a red herring.
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