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Richard B. Brown
Town Manager
180 Main Street
South Berwick, ME 03908-1535

Dear Mr. Brown:

This responds to your letter of November 5,1997, which was forwarded to us by the
office of Senator Susan M. Collins, concerning the placement and construction of facilities for
the provision of personal wireless services and radio and television broadcast services in your
community. Your letter raises issues being considered in three proceedings that are pending
before the Commission. In MM Docket No. 97-182, the Commission has sought comments
on a Petition for Further Notice of Proposed Rule Making filed by the National Association of
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build­
out of digital television facilities, as required by the Commission's rules to fulfill Congress'
mandate. In WT Docket No. 97-192/the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are alleged to
impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

frt Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Susan M. Collins
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Federal Communications Commission
1919 M Street, NW
Room 808
Washington, DC 20554

Dear The Honorable Kennard:

I am forwarding to your attention copies of letters I received from three municipalities in
Maine regarding proposed FCC regulations on the siting of telecommunications towers. I would
very much appreciate it ifyou would respond to these letters directly and provide me with ~('ll'i~

While reserving judgment on the specific rules being proposed, I share the underlying
concern expressed in these letters that we may be moving in the direction ofunreasonably curtailing

-" ····_· .. ··-·iocai'zoiiiiigauthoritY·...ina·staiC iikc"Miliiie'wiiich'piaces'ilhrgbvalue on both its scenic beauty antr"-
its historic buildings, there are understandably strong feelings that the placement of
telecommunications towers, which are especially noticeable in less urban areas, is a matter over
which there should be substm'1tial local control. Despite our shared desire fOi tccru"101ogicul
advancement, there could well be a political backlash if the FCC fails to pay sufficient attention to
the intensity of the sentiment in this area.

As you know, Senator Leahy has introduced legislation to curtail the FCC's ability to
preempt local authority on the siting of towers. My staff is reviewing that legislation, and in that
context, I will be very interested to see your response to the three Maine communities.

I appreciate your attention to this matter.

~in"P!'Plv--- _... --""

Susan M. Collins
United States Senator

SMC:sas

Enclosures
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November 5, 1997

Office of the City Manager

Fax. (207) 443-8337 E-Mail: .bubler@clinlc.net

•

The HonorableSusan Collins
B40 Dirkson Senate Office Building
Washington, D. C. 20510

Dear Susan:

I am writing you about the Federal Communications Commission's (FCC) attempt
to preempt local zoning and land use regulation of cellular, radio, and television
tnwp!.S.L"'i'.m2..king. the-·PCC·the·'Tederdl· ZontngCommisslon" tor all such land
uses.

Both Congress and the courts have lone r"c:ognized that zaning :s (j local fUHLliull.

Please contact the FCC and tell them to stop their efforts, which violate the rights
of cities and towns to regulate local land uses .

."-"- in the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning
authority over cellular towers. It told the FCC to stop all rule making where the
FCC was attempting to become a l;ederal Zoning Commission for such towers.

- - .... .Despite this- instTucl'ion"[n:mf Congre'ss, the I·CC is now attempting to preempt
local zoning and land use authority. Their proposal is outrageolls when we all
understand that broadcast towers are some of the tallest structures built III our
cities and towns. The FCC rf.::lirns thE\t the~e chJ.ngcs aiC' ik:edl~d it1 dilt'\\, reievislOl1

stations to switch to high definition television quickly Whether this 'is so or not,

this is no reason to preempt local zoning authoritv

These potential FCC actions represent an extreme position on the part of the FCC
This is particularly true given the fact that the I;CC IS <l single purpose agency, with
no zoning or land usc expertise. Please help stop the FCC I urge vou to contact

... FCCCha'rrmall; 'vViiiiam Ken'nard And the FCC Commissioners Susan Ness, Harold
Furchtgott-Roth, Michael Powell, and Gloria Tnstani telling them to stop theIr
intrusion on local zoning authority in cases WT97-197, MM Docket 97-182, and
D.A~672140... Also. I..u.rge· yau to join the "Dedf Coiieaguc [.elter" currently bemg
prepared to go the FCC from many members of Congress. And, finally, please
oppose any efforts by Congress to grant the FCC the power to act as a "Federal
Zoning..C:~0.~!nission" and prccmrt.l.ocr11 zoning authority.

John O. Bubier

Ships

City Manager 55 Front Street

Heritage

Bath. Maine 04530
--------_.---

~rogress
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... "fhe -following people at national municipal organizations are fdmiliar With the
FCC's proposed rules and municipalities' obrection to them: Barrie Tabin at the
National League of Cities, (202) 626-3194, and Cheryl Maynard at the American
Planning A~~ut:iation, (202) 872-06i1. rJiease teel tree to call them it you have any
questions.

,~ulv VOlJrs

~~.
V ager

\..

John D. Bubier

Ships

City Manager 55 Front Street

Heritagp.

Bath, Marne 04530

Progress
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Town of Naples
,.~••• _ L.J~II

'V."II' 'Oil

Village Green

P.O. Box 1757
N;ml",c M:l;n", ()d()C:;~.. ,- --, _... - - ._--

(207) 693·6364

f

Senasor Susan Collins
10 Moulton
PortIud, ME 04101

Dear Senator Collins:

We are writiD& you .bo~ me Federal Communicadons CoDU'llission and its aaetnpts to preempt local
10nina of cellular. racUo IIld TV towers by makinlUte FCC the "Fedri Zoninl Commission" for aU
cellullrrea.pboq.e lIJ'Cl~to~en .. BoIb ConIJ'SS and the cOW:ts Q8v~ long, rc:coinil;ed, that zotiing is
a peculilriy local function.' PI_ inunediatelY'COIlIICI the fCC and reU it to stop lhesc efforts which
violale the intent ofCongress, the ConstiNtion and principles of Federalism.

In the 1996 Telecommunications Act. Congress eltpI'CSsly rcaffirmod locI.l zoning authority over ceUular
towers. [t told the FCC to stop all ruJomakinI where the FCC was aucmptiq to become a Foderal Zoning
Commission for such towers. Despite this instruction from Concress, the FCC is now attempting to
preempt local zoning authority in three different rulemaJcinl'.

CeUular Iowa - RadiNg.. Consrc:ss expressly preserved local zoning aucbority over cellular towers in
the 1996 Telee::ommunic:ations Act with !be sole exception mat municipalities cannot relUlate the radiation
from cellular antennas if it is within limits lid by the FCC. The FCC is anempting to have the "exception
swallow the rule" by usinC the llmitecl..nhority Coacress pve it over cellular tower radiation to review
anel reverse any ceJJulU ZOIliDI decision in the U.S. which it tlnds is "tainted" by radiation c;oncertls, even
ifthe decision is otherwise perfeetJy permissible. In met, the FCC is sayilti that it can "second guess" what
the true reasons for a mwtic:ipality's decisions are, need nO( be bound by the stated reasons Jiven by a
municipality and doesn't even neccl to wait until a local planning decision is rmal before the FCC acts.

Some ofour citizens are concc:med about the radiation tTom cellular towers. We cannot prevent them from
mentioning their c:oncerns in a public: hnrina. In it rulemak:iJq the FCC is sayinC that if any CitiZen raises
this issue chit this is sufficiC\l1t basis for a cellular zoning decision to immediately be taken over by the FCC

.. and polCntially reversed. even if the municipality expressly says it is not considerinl such statements and
the decision is completely valid on orher grounds. sucb as rhe impact of the tower on property values or
aesth,*s.

Cejjujar lOWICI- McK.um1i Re1ltodlY tbeFCC is proposing. a rule banning rho moratoria that some
municipalities impose on cellular towers while they {evise their ZOIlinJ. ordinances to accommodate the
increase in the numbers oftllese toWerS. Ag. this viollt:es the Constiiution and the directive from
Congress preventing the FCC from becoming a Federal Zoning Commission.

21 NOV 1997



............._ - Wo/IYTowlfij: -The FG-G·'s i'f3J'3SCd-N!<l-on ~io-anr.I·TV t~wers is as bad: !! sets an ~T1ifi,,!~.! limit nf
21 to 4S days for municipalities to act on any local permit (environmental, building pennir. zoning or
other). Any permit request is "VAm,tislUy dMp" gtnred if the municipality doem:t act in this

,..,. timeftame, even if the application is iocomplete or clearly violates local law. And the FCC's proposed rule
.- ---- _ .._-.. - _. -- ..weul.iJ~·:D\&IIicip&!i!ies--fro:n·ce::sidcrin; the imp!Ct such to,:¥m have I)n p!"t}r~rty V" Ille4:;. rhe

• environment or aesthetics. Even safety requirements eould be overridden by the FCC! And a.11 appeals of
ZODinC and pennit denials would go to rhe FCC, not to the loca.1 eouns.

.. __ ' .This.propMal is.aUModine.when bro.dc:a~ tnwers arc some of the tallest structures know to man-over
2,000 feet tall, taUer than the Empire Srate Suildin;. The fCC claims these changes are needed to allow
TV stations to switch to HiP Definition Television quicJdy. But the Wall Street Journal and n-ade
mapzines state there is no way the FCC and broadeuters will meet the current schedule anyway, so there

.. is no need to violate the.rigbts f)f muQic:ipalities and their residents just to meet an artificia.1 deadline.

These actioDs reprcscot a power grab by the FCC to be<:ome the Federal Zoning Commission for cellular
towers and bfoacleast towers. They violate the inteDt ofCongress, the Constitlltion and principles of
Fcci~ism. This is partieularly true given that the FCC is a sin~le purpose ajtcncy, with no zoning
expertise, that never saw a tower it didn't like.

Please do three thinp to stop the FCC: Fist, write new FCC ChUmllD William Kennard and FCC
Commissioners Susan Ness, Harold Furdltgotr-Roth, Michael Powell and Gloria Tristani telling them to
stop this imrusion on local zooiD. authority in cases WT97-191, MM Docket 97- 182 and DA96-2140;
second, join in the "Dear Colleague Letter" currently heine prepared to go to the FCC from many members
ofConpss; lind third, oppose any effort by CORICCSS to grant the FCC the power to act as a "Federal
Zoning Commission" and preempt loell zoniog authority.

t
The follOWing people at national municipal orpaizations are familiar with the FCC's proposed rules and
munic:ipatities' objecdODS to them: Barrie Tabin at the National League of Cities, 202-626-3194; Eileen
HUUard at the NatioDa1 Association ofTelecommunicatioas Officers and Advisors, 703-S06-327S; Robert
Fogel at the National Association ofCounties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 202.293.7330; and Cheryl Maynard ar: the American Planning Association. 202·872·0611. Feel
fT~ ro call them if you have queftions.

Very truly yours.

Pamela S. Com,an
Town Manager

cc: see attached list
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Rk:hard B. Brown
Town Manager

Senator Susan M.Collins
10 Moulton street
Portland, HE 04104

Dear Senator Collins:... -_ .. - -- - -_. --- .

180 MAIN STREET
50lJ1H BEfrw1CKt t·tAINI: 03')08 1535

TEL. 207-384-3300

November 5, 1997

We are writing you about the Federal Communication
Commi••ion and ita atteDlPts to preempt local zoninq at
cellular, radio and TV towers by makinq the FCC the "Federal

- -" - - --- - -Zon.ttiq- C'OMi••!on" for Clll" "ceilul;ar . telephone Clnd broadcal!t
towers. Both CONGRESS and the courts have long recognized that
zoninq is a peculiarly local function. Pleaseimmediately
contact ·the FCC and tell it to stop these efforts which violate

--~ .. -., _. . ..... °th.··inti-ent -of-Coi19r6••,-the-Conatitution ~nd ·princiFl~!! of
Federalism.

In·the 1996 Telecommunication Act, Congress expressly
............ ~...-f£irI1N!'li--l:oeal--zenin;authority O'J'er -::'ellnl~.T towers. It

told the FCC to stop all rulemakinqa where the FCC was
attempting to become a Federal Zoninq Commission for such
towers~ Despite this instruction from Congress, the FCC is now

-- - .._- - - ·:::t-~ctBIp"iai --ftO p!:'eempt l'X'al zn11.1!'!C] a.ut.hor i ty in _three different
rulemakinqs.

Cellular tgwer•• Badiatigo: Congress expressly reserved
local zoninq a'!thorHy over_cellular tcwers in the 1996
TelecoDIIDUnicationa Act with the sole eJCception that
municipalitiea cannot requlate the radiation from cellular
antennas if it is within limits set by the FCC. The FCC is
attemptinq to oave t~e "exception swall.ow the rule" by using
the limited authority congr••s-gave--rt over cellular tower
radiation to review and reverse any cellular zoning decision in
the u.s. which it finds is "tainted" by radiation concerns,
e~en if· the decision is otherwise perfnctly permissible. In
fact, .: the FCC is say:inq that it can "sHcona guess" what the
tru·e· reasons for a municipality's deci!don are. need not be
bound by the stated reasons given by a municipality, and

10 MO'J \991
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doesn't even need to wait until a local planning decision is
final before the FCC acts.

, 'Some of our citizens 'are concernea about the rad~at~on

from cellular towers, We cannot prevent them from mentioning
their concerns in a public hearing. In its rulemaking, the FCC
is saying that, if any citizen raises this issue, this is

." ... ... . .... .euf£icieut -basi...-ior cr "Cl!'"l-J:u"lar--z'orrillg" decision to immediat.ely
be taken over by the FCC and potentially reversed even if the
municipality expressly .ays it is not considering such
statements and the decision is completely valid on other

.. . ... - .._..... gz<ounas1" ·such· as t.he bl\pact"'of -the' t·uwl:!l.- viJ prop~L Ly Values or
aesthetics.

Cellular Towers - Moratoria: Relatedly, the FCC is
-_.._.....propo.iug·'··rule banni-nf··t.he·morat~iathat some municipalities

impose on cellular towers while they revise their zoning
ordinances to accommodate the increase in the numbers of these
tow.r.. Again, this violat•• the constitution and the
direetiv._from_Co~~r4ss_~e~tin~.~he~F~Cfrom bccc~in; :
Federal Zoning Commission.

Radio/TV Tgw,rs: The FCC's proposed rule on radio and TV
towers j.J as bad. It sets an art"_i fi(":i~l Umi+: t)f 21 tn 415 d~y~

for municipalities to act on any local permit (environmental,
building permit, zoning or other). Any permit request is
autgmatically deemed granted if the municipality doesn't act in
this tim. frame .ve~ if the applieation is ineomplete or
clearly. violae.s local law. And the FCC's proposed rule would
prevent municipalities from considerinq the'impacts such towers
have on property valu.s, the environment, or aestheties. Even
safety requirements could be overridden by the FCC I And all
appeals of zoning and permit denials would go the FCC - not to
the lOCAl courts.

..
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This proposal is astounding when broadcast towers are some
of the ~Allest struc~ure. known to man -- over 2,O~O feet tall,
taller that the Empire Stat. Building. The FCC claims these
changes are needed to allow TV stations to switch to High
Definition Television quickly. But The Wall Street Journal and
trade WM9a~lnes s~ate there is no way the ~Cc and broadcasters
will meet the current schedule anyway, so there is no need to
violate the rights of municipalities and their residents just
to meet an artificial deadline.

•..

These actions represent a power grab by the FCC to become
the Federal Zoning Commission for cellular towers and broadcast
towers. They violate the intent of Congress, the constitution
~nd principles of Federali~m. This i~ p~rticularly tr~~ given
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that the FCC is a single purpose agency (with no zoning
expertise) that never saw a tower it didn't like.

Please do three things-to stop the FCC~ first, write new
FCC Chairman William Kennard and FCC Commissioners Susan Ness,
Harold Furchtgott-Roth, Michael Powell and Gloria Tristani
telling them to stop this intrusion on local zoninq authority
in cases·WT 97-197~ MM Docket 97-182 and DA 96-2140~ second,
join in the "Dear Colleague Letter" currently being prepared to
go to the FCC from many members of Congress; and third, oppose
any effort by Congress to grant the FCC the power to act as a
"Federal Zonin~·ColftmiSsioh"-andpreempt local authority.

The following people at national municipal organizations
are familiar with the FCC's proposed rules and municipalities'

---objec1:ions to lheml-aarrie Tabin at: t:ne National League ot
Cities, 202-626-3194; Eileen Huggard at the National
A••ociation of Telecommunications Officers and Advisors, 703­
506-3275; Robert Fogel at the National Association of Counties,
202=293-7330; -and- -Cheryl Hayilcu:d aL the American Planning
Association, 202-872-0611. Feel free to call them if you have
questions.

Town Manager

cc: See Attached List

•


