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Reply of Omnipoint Communications, Inc.
to Joint Opposition of SBC Communications, Inc.
and Southern New England Telecommunications
Corporation to Petitions to Deny and Reply
to Comments
This Reply of Omnipoint Communications, Inc. ("Omnipoint") is
filed pursuant to Section 1.45(b) of the Commission's Rules, and
regsponds to the Joint Opposition of SBC Communications, Inc.
("SBC") and Southern New England Telecommunications Corporation
("SNET") to Petitions to Deny and Reply to Comments (hereinafter
"Joint Opposition"). Omnipoint has earlier filed a Petition to
Deny the requested transfer of control of the subject licenses and
Section 214 authorizations, 1in accordance with the schedule
established by the Commission's Public Notice released February 28,
1998.1

Omnipoint's Petition to Deny raised several areas of

misconduct and competitive factors warranting denial of the

! SBC Communications Inc. and SHStABERE New England

Telecommunications Corporation Seek FCC Consent for a Proposed
Transfer of Control, Public Notice, CC Docket No. 98-25, DA 98-
381 (February 28, 1998).
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proposed transfer of control. These boil down to three arguments:
First, SBC's adjudicated federal antitrust violations raise serious
licensee qualifications issues which have not been considered with
respect to radio licenses owned or controlled by SBC. 2 The
Commission must consider these violations, and SBC must carry the
burden of proof that it is a qualified Commission licensee in light

3

of its antitrust violations. Second, SBC has engaged in a

continuing pattern of anticompetitive conduct against Omnipoint.
This includes the refusal of certain billing and collection
services to Omnipoint and refusals to permit Omnipoint co-location
space for 1its PCS antennas on the towers of SBC's cellular
affiliate in the New England region, where tower space is becoming

scarce.? Third, the merger of SNET with SBC will eliminate a major

potential entrant into SNET's wireline and wireless markets and
will adversely affect competition in SNET's markets.> SBC and
SNET's Joint Opposition attack these arguments and urge that the
transfer of control applications be granted. As is discussed in
greater detail below, Omnipoint Dbelieves that SBC and SNET's
arguments regarding SBC's qualifications as a Commission licensee,
and concerning its pattern of anticompetitive conduct against
Omnipoint, merit this brief Reply. Omnipoint does not believe that

the Joint Opposition merits a response with respect to arguments

2 petition to Deny, pp. 2-6.
’ 1d.
4
Id. at pp. 7-11.
> Id. at pp. 11-19.
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concerning the proposed merger's effect on competition, and
Omnipoint stands on its original pleading.
SBC's Licensee Qualifications

Must Be Examined in Light of Its
Ad-djudicated Antitrust Misconduct

SBC attempts to sgide-step examination of its adjudicated
antitrust misconduct, and violation, by arguing that because of
SBC's size, it 1s T"indisputably" qualified as a Commission
licensee.® Relatedly, it argues that the Commission has already
considered and excused the antitrust violations’ in the SBC/Pacific

Telesis merger proceeding and that the Commission "need not pause"
over the antitrust violations here.®

The Commission should not be derailed from its statutory
purpose by these arguments. Under section 310(d) of the
Communications Act, the Commission must ensure that radio license
transferees possess legal and character qualifications necessary
to be a Commission licensee. Omnipoint's Petition to Deny
discussed the effect of adjudicated antitrust violations upon the
Commission's duty to inquire into the transferee's basic character
qualifications and the burden of proof that the transferee

carries.9

® Joint Opposition, pp. 37-38.

7 Great Western Directories, Inc. v. Southwestern Bell Corp.,

63 F.2d 1378, 1387 (5th Cir. 1995), petition for rehearing en banc
granted in part and denied in part,, 74 F.3d 613 (5th Cir. 1996),
vacated pursuant to settlement, cert. denied, 117 S. Ct. 26 (1996).

8 Id. at pp. 39-40.

 petition to Deny, pp. 2-6.
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Contrary to SBC's assertions, this necessary inquiry into
SBC's licensee qualifications never took place in the SBC/PacTel

© and thus remains outstanding. This failure ¢to

merger Order?t
consider the antitrust violations in the context of SBC's licensee
qualifications is facially evident from the Commission's

observation, in the threshold of the Order, that no party raised

any qualifications issues against SBC and its finding that it was

a qualified Commission licensee.'! The balance of the Order dealt
with the "competitive consequences" of the transaction -- not
12

licensee qualifications issues.

SBC's arguments that its size and number of licenses
"indisputably" establish its qualifications, or that Omnipoint was
incorrect in asserting that the antitrust violations were reviewed
under section 214 of the Communications Act,l3 do not transform the

analysis that was missing from the SBC/PacTel merger Order into a

10 1h re Applications of Pacific Telesis Group, Transferor and

SBC Communications, Inc., Transferee, Report No. LB-96-32,
Memorandum Opinion and Order. 12 FCC Rcd 2624 (1997) ("SBC/PacTel
Order™") .

11 Id. at para 11.
12 Id. at para 12.
13

Joint Opposition, p. 40 (Omnipoint believed that the
Commission reviewed the Great Western Directories matter pursuant
(inter alia) to its section 214 Jjurisdiction, given the fully
subject status of both parties involved in the merger. See, e.g.,
In re Declaratory Ruling on the Application of Section 2(b) (2) of
the Communications Act of 1934 to Bell Operating Companies,

Memorandum Opinion and Order, 2 FCC Rcd 1750 (1987). Whether the
Commission exercised its section 214 jurisdiction or not, the fact
remains that the focused and rigorous inquiry, that should have
been aimed at SBC's basic character qualifications, never occurred.




- 5 -

legally sufficient one. The effect of SBC's adjudicated
anticompetitive conduct upon its licensee qualifications was never
considered. Had it been considered, the Commission would have been
required to focus specific questions upon SBC, instead of upon the
complaining party, as discussed in Omnipoint's Petition to Deny.14
The Commission should not allow SBC to sweep the matter under the
rug again. SBC has not carried its burden of proof as to its
character qualifications, and the Commission should deny the
proposed transfer of control on this basis.

SBC'S Continuing Pattern of
Anticompetitive Activity

Omnipoint's Petition to Deny detailed additional
anticompetitive conduct arising since SBC's adjudicated antitrust
violations. This conduct includes SBC's refusal to provide
Omnipoint necessary information to provide Calling Party Pays
("CPP") service to 1its customers, 1in contrast to other Bell
Operating Companies and Local Exchange Companies; SBC's refusal to
provide Omnipoint conventional billing and collection ("B&C")
service while providing it to its cellular affiliate; and SBC's

refusals to allow Omnipoint to co-locate antennas on the tower

14

Petition to Deny, pp. 5-6. SBC argues that Omnipoint's
failure to have offered evidence or suggested that SBC's
anticompetitive conduct in Great Western has spread beyond Texas
is "telling." See Joint Opposition, p. 39. This proposition
demonstrates how profoundly SBC misunderstands its obligations as
a Commission licensee. The Commission has never stated that
licensees get one free antitrust violation -- indeed far from it -
- or that third parties carry the burden of proof with regard to
license viclations. The Commission should reject this argument out
of hand.




_6_

space of SBC's New England affiliate.?®

Although SBC admits that it has denied Omnipoint CPP service
and that it is providing a billing service that allow its CMRS
customers to receive a single bill (both for wireless and local
services),16 SBC's Joint Opposition seeks to minimize its
discriminatory conduct based on legal arguments. For instance, it
argues that it 1is not required to offer CPP service at all.
Moreover, it argues, the self-dealing that now exists vis-a-vis
billing for its CMRS customers is immune from section 202
discrimination requirements, given the Commission's 1986

17

detariffing of B&C services. SBC contends that Omnipoint's

claims regarding antenna co-location are similarly undercut by any
Commission rule on the subject, that Connecticut has enacted a
statute dealing with tower sharing and that, in any event, SBC's
wireless affiliate in Boston has allowed Omnipoint to co-locate
five antennas in Boston and that space has been leased to Omnipoint
in Bolton, Massachusetts. 8

As a threshold matter, Omnipoint does not concede the legality
of SBC's self-dealing, or refusal to provide what are in fact
essential inputs to Omnipoint regarding CPP billing and the co-

location of antenna space. The Commission has recently described

the maximization of opportunities for increasing competition and

15 petition to Deny, pp. 6-11.

16 Joint Opposition at 29-30.

17 14,

18 14. at p. 33



the promotion of competitive entry as ‘"key Congressional
priorities" underlying the Telecommunications Act of 1996.%°

Omnipoint submits that it is well within the Commission's broad
public interest authority  under section 310(4) of the
Communications Act to consider SBC's competitively hostile
management philosophy and how it will affect competition in SNET's

markets. Indeed, in the recent Bell Arlantic/NYNEX merger order,20

the Commission described its public interest standard as a "broad,
flexible standard" which encompasses the "broad aims" of Congress'

pro-competitive policy as reflected in the Telecommunications Act

of 1996. It is not hard to believe that SBC's anticompetitive
practices will continue. For instance, contrary to the
representations in the Joint Opposition (at 33), SBC's wireless

affiliate has not provided tower space for "five antennas owned by
Omnipoint." SBC requires a one-for-one trade for PCS antenna space
and the Bolton, Massachusetts antenna mentioned in the Joint

Opposition21 is the only exception SBC has made to this policy.

13 In re Rulemaking to Amend Parts 1, 2, 21 and 25 of the

Commission's Rules to Redesignate the 29.5-30.0 GMz Frequency Band,
to Establish Rules and Policies for Local Multipoint Distribution
Sexrvice and for Fixed Satellite Services; Petitionsg for Further
Reconsideration of the Denial of Applications for Waiver of the
Commigsion's Common Carrier Point-to-Point Microwave Radio Service
Rules, Third Order on Reconsideration, CC Dkt. 92-297, 1998 FCC
LEXIS 696, at *13-14 (Feb. 11, 1998).

20

In re Application of NYNEX Corporation, Transferor, and
Bell Atlantic Corporation, Transferee, for Consent to Transfer
Control of NYNEX Corporation and its Subsidiaries, Memorandum
Opinion and Order, File No. NSD-L-96-10, 1997 FCC LEXIS 4349, at
*1-3 (Aug. 14, 1997).

21 Id. at n. 33.
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Omnipoint is seeking to gain access to other SBC towers; however,
given the fact that SBC's application process generally takes a
year for those seeking to share tower space, and the fact that
tower space in New England is at a premium, the competitive penalty
which Omnipoint will pay is obvious.

Omnipoint recognizes that the Commission in the SBC/PacTel
merger order apparently condoned conduct by SBC designed to
frustrate competition, because it consisted of "individual act(s)"
of protected free sgpeech or "legally permissible" business
conduct . 22 This policy should be revisited. Since the
SBC/PacTel merger QOrder, SBC has taken the lead in judicially
gutting some of the key provisions in the Telecommunications Act
of 1996.%23 The Commission should thus declare the prior PacTel
merger to be the high-water mark. A similar record of
anticompetitive conduct and animus to the 1996 Act does not exist
with SNET. The Commission should not compound the damage by
allowing SBC to extend its anticompetitive conduct into SNET's

markets.

22 spc/PacTel Order at para. 37.

23 sBC Communications Inc. v. FCC, 981 F. Supp. 996, 1997 U.S.
Dist. LEXIS 20725 (N.D. Tex. 1997).
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CONCLUSION
The Commission may not lawfully approve the transfers of
control requested by SBC and SNET without conducting an
investigation into SBC's basic licensee character qualifications
in light of its adjudicated antitrust violation. The fact that no
gsuch investigation occurred in the SBC/PacTel transaction, and the
fact that SBC has again dodged any substantive discussion of the

24 1eaves the Commission no other choice. Also purely as a

issues
matter of the public interest, the Commission should not approve
the transaction.

Respectfully submitted,

Q&«\\LW

Beﬂjamjg H. Dickens, (r.

Gerard Duffy
Michael B. Adams, J

Blooston, Mordkofsky,
Jackson & Dickens

2120 L Street, N.W.

Washington, D.C. 20037

Attorneys for
Omnipoint Communications, Inc.

Dated: May 6, 1998

24 as noted in Omnipoint's Petition to Deny, the Commission

characterized SBC's discussion on the subject in the SBC/PacTel
transaction as "notable" in its "brevity". SBC/PacTel Order at
para. 61l. SBC's two page response here qualifies for 1like
description.
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