
DOCKET ALE COpy ORIGINAL

BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554
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To: Chief, Enforcement and Consumer Information Division
Wireless Telecommunications Bureau

REQUEST FOR INITIATION OF LICENSE REVOCATION PROCEEDINGS

James A. Kay, Jr. ("Kay"), by his attorneys and pursuant to Section 1.41 of the

Commission's Rules and Regulations, 47 C.P.R. § 1.41, and the First Amendment of the

Constitution of the United States, 1 hereby respectfully petitions the Commission to initiate

license revocation proceedings against Liberty Paving Company, Inc. ("Liberty") and its

principal, Mr. Charles F. Barnett ("Barnett"), in support Whereof, the following is respectfully

shown:

1. Attachment No. 1 hereto is a copy of an excerpt from the transcript of a the

deposition ofBarnett in a civil matter, Lucky's Two-Way Radios v. Liberty Paving Co. (Case

No. BC 142387; Superior Court of California for the County of Los Angeles). Barnett admits

therein, under oath, that the radios his company had been using pursuant to the above-captioned

license were taken out of service in the fall of 1994. In August of 1994 Liberty contracted for

service on Nextel's new 800 MHz digital system Liberty traded the old radios in for a credit of

$100 each. The old radios were taken away by the technicians who installed the new Nextel

radios in Liberty's vehicles. Mr. Barnett further testified that his company has not used the old

1 The First Amendment guarantees, among other liberties, "the right of the people ..
petition the government for a redress ofgrievances." U.S. CONST. amend. 1.



radios or any radio system other than Nextel's since that time. Mr. Barnett's service with Nextel

began sometime in August-September of 1994. Thus, Liberty has not operated pursuant to the

captioned license for nearly four years.

2 Section 90.157 of the Commission's Rules and Regulations provides, in pertinent

part:

The license for a station shall cancel automatically upon permanent
discontinuance of operations and the licensee shall forward the station license to
the Commission. . For the purposes of this section, any station which has not
operated for 1 year or more is considered to have been permanently discontinued.

47 C.P.R. § 90.157(a-b). In at least one case the Commission has held that a license had

automatically canceled when a station was off the air for more than a year after its tower burned

down. Procell Communications, Inc., 11 PCC Rcd 5806, 5808 (1996). The above-captioned

station has been off the air for more than three and a half years, and the discontinuance of

operation was a voluntary action on Liberty's part.

3. Notwithstanding the foregoing, Liberty has to date not, to Kay's knowledge,

forwarded the license for cancellation as required by the rules. Rather, he is holding on the

authorization, most likely in an attempt to profit on it by assigning it to another party or later

canceling it for the benefit of another party in exchange for monetary consideration. This is

improper conduct unbecoming of a licensee.

4. Attachment NO.2 hereto is a copy of an excerpt from the transcript of a recent

deposition of Barnett in connection with WT Docket No. 94-147. Barnett admits that he lied

when he wrote to the Bureau telling them he had a tape recording in which Kay allegedly

incriminated himself. Barnett further admits that he made the false statement for the express

purpose of possibly influencing the Commission to reinstate one of his canceled licenses.
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5. Specifically, Mr. Barnett testified as follows:

Q. Did you write this letter?

A. [by Mr. Barnett] Yes, I did.

Q. Did you type this letter?

A. Yes, I did.

Q. The signature at the bottom, is that your signature?

A. Yes, it is.

Q. I would like to refer you to a sentence approximately seven lines down
from the top of the first paragraph. I'll read a portion of the sentence. "I
have in my possession a taped phone conversation between Mr. Kay and
myself when I first was made aware that my current carrier 'Fleetcall' had
not assigned my radio service to Mr. Kay's company." You drafted that
sentence, correct?

A. Yes, I did.

Q. Do you have possession of a taped phone conversation between Mr. Kay
and yourself?

A. No, I don't.

Q. Have you ever taped a phone conversation between yourself and Mr. Kay?

A. No, I haven't.

Q. Then it's not unfair for me to state that this statement is untrue?

A. The statement is untrue.

Q. Why did you make that statement knowing that it was untrue?

A. Well, prior to writing this letter I had received a letter from the FCC
telling me that I was going to have my license reinstated. After I received
the letter I received a copy ofthe petition that this Mr. Kay's attorney sent
to Washington or Gettysburg still fighting the issue, and I thought that if I
was still in the balance whether I was going to get my license back or not
and if a tape recording could make a difference that would be absolutely
pivotal, I was willing to try to get a tape recording from Mr. Kay that he
would repeat some of the things he had told me already on the phone.

Transcript at pp. 9-11.
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6. A substantial and material question of fact is presented as to whether Liberty and

Barnett possess the requisite character qualifications to be Commission licensees. Not only does

Barnett refuse to comply with Commission's Rules when to do so might deprive him of a

personal business opportunity, he even unabashedly lies to Commission personnel. Intentionally

making false statements to the Commission is, in itself, bad enough; but Barnett admits that he

lied for the express statement of influencing CommIssion action on a matter in which he had a

direct personal interest. This conduct calls into serious question the character qualifications of

Barnett and Liberty. It is therefore incumbent upon the Commission immediately to institute

license revocation proceedings.

7, The Commission should at once issue and order to show cause why the above-

captioned license and any other licenses held by Liberty or Barnett should not be revoked. The

Commission should similarly designate for hearing on the same question any pending or future

applications by Liberty or Barnett. Kay respectfully asks that he be made a party to these

proceedings.

Respectfully submitted this 20th day of May, 1998

JAMES A KAY, JR.

By ,p~~RRe--

Robert J. Keller
Law Office of Robert J. Keller. P.c.
4200 Wisconsin Avenue, N.W.
Suite 106 - Box 233
Washington, D.C. 20016-2157
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Telephone: 301-320-5355
Facsimile: 301-229-6875
Email: rjk@telcomlaw.com



ATTACHMENT No.1



1 Q And you didn't send it to Mr. Kay's

2 attorneys either; is that correct?

3

4

A

Q

No.

That carne out backwards, I think. Did

5 you send it to Mr. Kay's attorneys?

6 A No.

7 MR. CRAWFORD: We will attach that as next in

8 order, Exhibit No. 15.

9 I have here another packet of documents.

10 I am starting with Colonial Pacific Leasing letterhead

11 dated August 29, 1994.

12 Q I will ask you to review this and tell me

13 whether or not you recognize these documents. It is

14 my understanding that these documents are the total of

15 the documents that were involved in you getting rid of

16 your old radios and then changing over to Nextel

17 Service.

18 I will ask you if that is true, to your

19 knowledge?

20 A These documents show a record of my old

21 radios back in 1979 and getting involved in the new

22 radios, Colonial Pacific being the leasing company

23 doing the financing.

24 Q Can you recall when it was that the old

25 radios were taken out of service? When I say "the old

Coleman, Haas, Martin (/ Schwab, Inc.
Certified Shorthand Reporters
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1 radios" I am talking about the radios that you used

2 prior to your Nextel service in your business of

3 Liberty Paving?

4 A Not exactly, no. It would probably

5 correlate with those records that you have there,

6 pretty closely, on when we fired up the new system and

7 tore down the old system.

8 Q Would it be safe to say that the new

9 Nextel units were placed into service sometime in

10 August of 1994?

11 A If August is an important pivotal date,

12 then, I would have to look into my records and tell

13 you an exact date to see when we started things up.

14 Q If you could, look at your records; I

15 would appreciate that to get the exact date.

16 A The records that I need to show that, you

17 have them, I don't. You would have to go back to when

18 you wanted all of my invoices. You can see when my

19 first payment was paid to Nextel. Nextel are those

20 the people that I pay my bill to?

21 Q I believe I have a bill here from Nextel

22 for service. I will hand this packet of documents

23 back to you and on Page 4 I think there is a Nextel

24 Service Agreement.

25 Is there anything on here that you can

Coleman, Haas, Martin & Schwab, Inc.
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1 see that indicates what the service start date was?

2 A Well, we have an installation date here

3 of August 13, it appears at 9:00 in the morning for

4 installation of new radios. It would have to be after

5 that that it worked.

Q

7 after that?

Do you think they worked within a month

8

9

A

Q

Yes.

So you think it would be safe for us to

10 say that for sure you were operational on your new

11 radios by the end of September then; is that correct?

12

13

14

15

16

A

Q

A

Q

A

Yes.

For the record that is September of 1994?

Yes.

What happened to the old radios?

Nextel gave us a credit of $100 a piece

17 for the old radios and they took them.

18 Q Why don't we take this package of

19 documents here -- I was wondering where the first

20 three pages were -- here they are. We will mark this

21 packet of documents before we attach it to the

22 record, I will ask you if any of the documents that

23 appear in this package you think don't belong as a

24 part of it; and when I talk about "it" I am referring

25 to the relevant documents to the transfer of the old

Coleman, Haas, Martin & Schwab, Inc.
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1 radios to the new Nextel service that was done through

2 Colonial Pacific Leasing?

3 A The records of the old radios were never

4 part of their request; records of the old radios were

5 Mr. Kay's attorney's request so they didn't have

6 any

7

8

Q

A

Okay.

-- but outside of that, the package is

9 all about my radios.

10 Q Would you just look through them and

11 verify that they are all true and correct, to the best

12 of your knowledge.

13 A Why don't you tell me what you are

14 concerned about, then, I can find it and tell you

15 whether it is here.

16 Q Maybe a better way to do this is to go

17 through it page by page.

18 First of all, this document from Colonial

19 Pacific Leasing dated August 29, 1994 that is the

20 lease agreement for your new radio equipment, correct?

21

22

A

Q

Yes.

I have another document here that I

23 believe is also for radio equipment from Nextel, and

24 it appears, although it is chopped off at the top,

25 that it is also from Colonial Leasing. Is this for

Coleman, Haas, MaTtin & Schwab, Inc.
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1 the new radio equipment?

2 A Yes, that is for the purchase of the

3 lease of the new radios.

4

5

Q

A

Q

And this is the back page?

Yes.

Next, I will show you the Nextel Service

7 Agreement. Is this an accurate copy of the service

8 agreement that you signed for the Nextel service, to

9 the best of your knowledge?

10 A I can't be certain. There is no date on

11 there. I don't know if this is part of the real

12 package for the lease or whether this might have been

13 part of the proposal made. I am not sure.

14

15 all?

16

Q

A

Can you identify this document for me at

This appears to be a service date to

17 install radios, August 13 installation date, 9:00 in

18 the morning; if that happened to be a Saturday, that

19 is exactly what it was.

20 Q Just for the record, the identification

21 appears to have in form print "Technician:" then the

22 initials "DMC," with a date just below that of 8-13.

23 Now, I will ask you about this document.

24 It is entitled "Nextel Service Information."

25 Is this a document that you received in the course of

Coleman, Haas, MaTtin & Schwab, Inc.
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1 the changeover to the new radio system?

2

3

A

Q

Yes.

Then I have here three pages with a

4 handwritten note it says: Customer Copy" at the

5 bottom of the first page and it says "Invoice" in the

6 upper left. It appears to be a computer printout. Is

7 this something that you recognize that you received in

8 the course of changing over to the new system?

9

10

11

A

Q

A

Yes.

Can you tell me what it is?

It looks like a list of the equipment

12 that was part of my purchase from Nextel.

13 Q Next in the packet appears to be a letter

14 from TDM Financial Services, dated 8-29-94. I would

15 presume you received that in the process of obtaining

16 new radio equipment?

17

18

A

Q

Yes.

And another similar document here as well

19 from TDM Financial Services with the same date 8-29-94

20 with a lease number of 94-0030. Is this also

21 something that was used in the process of obtaining

22 new radio equipment?

23

24

A

Q

Yes.

Here is another document that appears to

25 be a Colonial Pacific Leasing document which lists the

Coleman, Haas, Martin & Schwab, Inc.
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1 Motorola equipment and it is dated and signed by you

2 on 8-17-1994.

3 Is this also a document that was used in

4 the process of your obtaining new radio equipment from

5 Nextel?

6

7

A

Q

Yes.

Can you recall whether or not Nextel gave

8 you a receipt for all the old radios. You mentioned

9 you received a $100 credit for each one or something

10 to that effect?

11 A No, I don't recall whether they gave me a

12 receipt for those or not.

13 Q Can you recall if you received any

14 documentation from Nextel with regard to the trade-in

15 on the radios?

16

17

A

Q

No, I can't recall.

Did the people that were installing the

18 equipment from Nextel take the equipment with them

19 when they installed the new radio equipment?

20 A The radios -- myoId radios disappeared

21 about the same time the new ones were being put in so

22 I assume so.

23 Q Are you using the Nextel portable units

24 or the ones that are actually installed in the vehicle

25 now?

Coleman, Haas, Martin & Schwab, Inc.
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1 A They are installed in the vehicle now.

2 MR. CRAWFORD: Let the record reflect that we

3 will attach as next in order the packet of documents

4 with the first page Colonial Pacific Leasing.

5 Q When was the last time you had any

6' communication with the FCC?

7

8

9

A

Q

A

Written?

Written, oral?

Written -- it would be written and it

10 would be the letter from probably April 21. When I

11 received a letter from Mr. Fishel advising me that my

12 license had been reinstated, then, I wrote a letter to

13 Mr. Power on June 27th, that would probably be the

14 last one, June 27th, except for when my license came

15 through. It came through the mail. It just came. I

16 don't remember when.

17 Q When you speak of "the license" that is

18 the new license that we discussed earlier as an

19 exhibit?

20

21

A

Q

Yes.

Have you had any contact with anyone at

22 the FCC with regard to anything that is involved in

23 this particular case?

24

25

A

Q

Since June 27, 1994, no.

When you first sought to break the

Coleman, Haas, MaTtin & Schwab, Inc.
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1 agreement with Mr. Kay's Lucky's Two-Way Radios

2 business, what were the reasons that you had for not

3 wanting to have that service?

4

5

A

Q

Because I was lied to.

Was that because of what we have talked

6 about earlier with regard to the statements, I think,

7 you made that Mr. Berman told you that your license or

8 rather your radio service, had been transferred to

9 Lucky's from Nextel?

10

11

12 that?

A

Q

That is correct.

Were there any other reasons other than

13 A Are you asking me, was it more than one

14 reason. The total -- should I answer?

15 Q Yes, please. Basically, I am looking for

16 all of the reasons that you choose not to do business

17 with Lucky's Two-Way Radios subsequent to your meeting

18 and signing of agreements with Mr. Berman.

19 A One was that I was lied to. I never

20 solicited to do business with Mr. Kay's company,

21 Mr. Berman solicited me to do business with

22 Mr. Kay's company; as far as price goes he told me

23 they were going to keep the price the same. It was

24 all a matter of this had to be done, Fleet Call gave

25 me to them, sign these papers, nothing will happen, no
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1 prices will go up, there will be no change in service;

2 and Mr. McGinnis, when he came in selling Nextel

3 equipment -- if he hadn't of told me, "The main office

4 said you are two months behind," and if Mr. Kay's

5 company had thought to cancel me, made the call for

6 me, and said, "Barnett is with us now, so cut him

7 off," so they wouldn't have continued to bill me, I

8 would never have known. I had no reason to ever find

9 out. My license would have been cancelled, and if no

10 one had ever arrested me for it, him and I would be

11 doing business right now

12 other than he wasn't providing me service either, I

13 would have probably figured that out pretty quick.

14 Q In order to just close off this

15 particular line of discussion, have you now told me

16 all of the reasons that you had for discontinuing

17 Mr. Kay's Lucky's Two-Way radios?

18

19

A

Q

Probably not.

What others do you think you have as you

20 are sitting here today?

21 MR. CHRISTIANSON: He has told you all of the

22 ones he can think of right now, but give him some time

23 and he can probably think of some more.

24 THE WITNESS: That is true.

25 BY MR. CRAWFORD:

Coleman, Haas, Martin & Schwab, Inc.
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1 Q Have you told me, then, all of the

2 reasons that you can think of, as you sit here right

3 now, as to why you discontinued contact and business

4 with

5 Mr. Kay's Lucky's Two-Way Radios business?

6 A Can you tell me what I have said as far

7 as what my reasons are?

8 MR. CHRISTIANSON: She can repeat them, but I

9 think you pretty much covered them. You said you were

~o lied to, you weren't provided the service, they

11 cancelled your license. If you can think of some

12 others, tell him.

13 THE WITNESS: No, I was just concerned when we

14 got to court I wouldn't be able to add more. May I if

15 I think of some?

16 MR. CHRISTIANSON: Take your time. If you

17 think of some more right now, add them. If you think

18 of them later on, you can add them at the time of

19 trial.

20 THE WITNESS: Did I mention any phone

21 conversations with Mr. Kay?

22 BY MR. CRAWFORD:

23 Q You did not mention the phone

24 conversation with Mr. Kay.

25 A May I read from my notes?

Coleman, Haas, Martin (/ Schwab, Inc.
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1

2

Q

A

Please do.

This was February 23rd. I think the only

3 phone conversation I ever had with Mr. Kay, I called

4 him -- I think I opened the phone conversation with,

5 "What is going on? What are you doing to me? What is

6 happening to me here," something to that effect.

7 I told him at that time that Mr. Berman

8 had misrepresented the truth and the assignment from

9 Fleet Call to his company. And he said that Fleet

10 Call was going out of it, and as soon as the other

11 repeater is gone he will provide service -- "he,"

12 being Mr. Kay -- on Santiago.

13 I told him that I had been invoiced by

14 Fleet Call and Lucky's and I was two months behind on

15 Fleet Call, because I thought he was providing service

16 and Fleet Call was gone.

17 Mr. Kay said, "We have repeaters up there

18 and should be providing service to you at this time."

19 I said that I was paying for two

20 services, which I didn't need.

21 So that, also, was one of the reasons I

22 didn't want to do business with him. And I told h~m

23 in that phone conversation I didn't want to do

24 business with him.

25 He told me conflicting stories right then

76
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1 and there. One, he is telling me that I should have

2 service from him at that time. Initially, he said he

3 was going to provide service as soon as their

4 repeaters are gone. Conflicting. With that kind of

5 talk and with what I knew what Mr. Berman said I

6 didn't want to do business with him.

7 And he did tell me at the time -- I

8 talked to him about I was going into the Nextel

9 system, and I told him my radios were old; and they

10 are, they are 15, 16 years old. And he asked me a

11 little about the Nextel system, was I aware how they

12 billed, that is one of the things he wanted me to be

13 aware of.

14 "Are you sure you know how they bill?"

15 And I frankly didn't, but I said, "Yes."

16 I didn't want to discuss that. He said, "If you want

17 to go over you can do so."

18 And I took that right out of our phone

19 conversation. That is all -- I guess that compounded

20 with Mr. Berman and the way that my license

21 disappeared, the lack of service, it just kind of

22 added up to stay where I was, since I didn't chose. to

23 leave in the .first place.

24 Q Have you used any of that older radio

25 gear -- when I talk about older radio gear I am
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1 talking about the stuff you had before the Nextel

2 equipment. Have you used any of that equipment in the

3 last two years?

4 A Are you asking me, did it come back to

5 the yard and we used it, because once it left the yard

6 and whatever date it was we fired up -- no, it is

7 gone.

8

9

10

11

12

Q So the only form of the radio service you

have now is the Nextel service, right?

A Yes.

Q And it has been that way since you

started the Nextel service?

13

14

15 1994?

16

A

Q

A

Yes.

And that was since about September of

Yes.

17 MR. CHRISTIANSON: August, look the date up, it

18 was on the document.

19 MR. CRAWFORD: When we were looking at the

20 documents it said August 29th, I believe, was one of

21 the dates. And I didn't want to box him into August

22 if -- I am just trying to make it reasonable.

23 Q Is there anyway that you know of, sir,

24 that we might be able to find in your documents

25 exactly when it was that you changed over to Nextel

Coleman, Haas, Martin & Schwab, Inc.
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1 service and began receiving service with them on their

2 new system?

3

4

5

A

Q

A

Yes.

Where would we find that?

In your records, I had to provide all of

6 my invoices for communication services. You will see

7 when Fleet Call ended and when Nextel began.

8 Q Are you aware that when an FCC licensee

9 starts receiving and using SMR service that their

10 previous conventional lic~nse ceases at that

11 particular point?

12 A "SMR" meaning, I forgot -- what does that

13 mean, Mr. Kay?

14

15

16

Q

A

Q

Specialized mobile radio service.

No, I am not aware of that.

To your knowledge, you still have your

17 radio license?

18

19

A

Q

Yes.

Would it surprise you to learn that you

20 don't have that license anymore because you started

21 using Nextel service?

22 A That would surprise me. Why haven't I

23 been told? You won't answer, so I retract the

24 question.

25 Q I am not your service provider and,
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1 unfortunately, I am not qualified to answer that

2 question for you.

3 Are you aware at all, from any source,

4 that according to the FCC rules and regulations that a

5 licensee is required to cancel their license when they

6 cease using it and change it to an SMR system such as

7 the one that you are using now?

8

9

A

Q

No.

Are you also aware that when a licensee

10 ceases using a license for a period greater than a

11 year that the license cancels automatically?

12

13

A

Q

No.

You indicated that you received a notice

14 from Maconco that at some point in time your current

15 provider was going to be going off the air. As I

16 understood you, you were lead to believe by that

17 particular piece of correspondence that your current

18 provider was going off the air?

19 A I believe the notice started with, "You

20 might have been notified by now," that is how it

21 started.

22 Q Did that lead you to believe that you~

23 current provider was going off the air?

24 A No, Maconco was my repair for myoId

25 radios, so I knew that I was still on the mailing
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1 list.

2 Q You are not aware of the process by which

3 a radio gets switched from one repeater to another,

4 right?

5 A No.

6 MR. CRAWFORD: Counsel, do you have any

7 questions that you would like to ask of the witness at

8 this time?

9

10

MR. CHRISTIANSON: I have no questions.

MR. CRAWFORD: Why don't we stipulate to

11 relieve the court reporter of her duties under the

12 code for maintenance of the transcript; the original

13 of the transcript will be forwarded to counsel for the

14 deponent, who will then give the deponent an

15 opportunity to read the deposition transcript; sign

16 the deposition transcript under penalty of perjury,

17 after having made any changes that counsel and

18 deponent deem necessary; if changes are so made,

19 counsel will give notice to all parties in this action

20 within 30 days of the nature of the changes that have

21 been made to the deposition transcript prior to

22 signing and, of course, whether or not the deposit~on

23 transcript was, in fact, signed under penalty of

24 perjury; counsel for the deponent shall maintain

25 custody of the original transcript and shall provide

Coleman, Haas, Martin & Schwab, Inc.
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PAGE 9 SHEET 3 CONDEIISED TRAIISCRIPT to 1I0RD INDEX
PAGE 11

That's true.

It's a correct statelllnt that thIs lias

1

2

3

4

5

6

7

B

9

18

11

12

13

14

15

16

17

18

19

28

21

22

23

24

25

PAGE III

Q Thank 'au.

1 have a letter that 1 1I0uid like to lark as
Exhibit A.

(Plaintiff's EXhibit A lias larked for
Identification and Is attached hereto.)

BY lilt SEIDEL:

Q Do you recOgnize this letter, nr. Barnett?
A Yes, I do.
Q Old yOU IIrlte this letter?
II Yes, I did.

Q Old yOU type this letter?
II Yes, 1 did.

Q The slvnature at the bOttOl, 15 that your
signature?

II Yes, It Is.

Q I 1I0uid like to refer yoU to a sentence
approxllatel y seven lines dOlln frol the top or the r Irst
paragraph. I'll read a portion or the sentence. "I have
In IY possessIon a taped phone conversation betlleen
nr. Kay and Iyself IIhen I first was lade aware that IY
current carrier 'Fleetcall' had not assigned IY radio
service to nr. Kay'S cOIPany." You drafted that
sentence; correc t?

II Yes, 1 did.

Q Do 'au have possess Ion or a taped phone
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II That sentence lias untrue IIhen I IIrote It.
Q SO It's your tes tI IOn" If 1 understand It,

that IIhat you Intended to do lias attelPt to get a taped
phone conversat Ion of nr. Kay?

A That's correct.
Q lihen did 'au Intend on doing that?
A If 1 had rece Ived an ansller back rrOI th IS

letter requesting a tape or saying that that lias a
Pivotal Issue, 1 1I0uid have atteapted to get a tape.

Q lihat If you -- lIell, strike that.
Old you ever attelPt to get a tape or

nr. Kay speaking?

II No.

Q SO yOU lIere ani, gOing to atteapt to get a
taped Phone conversat Ion III th nr. Kay If the FCC
requested one; correct?

A That's correct.
Q NOli, let ae see If I unders tand your

testilOny. This stateaent lias untrue when you lade It;
correct?

A

Q

untrue?

A That's a correct stateaent that that
statelllnt 15 untrue.
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conversation betlleen nr. Kay and yourself?
II No, I don't.

Q Have yOU ever taped a phone conversat Ion
between yourse I rand nr. Kay?

II No, 1 haven't.

Q Then It's not unfair for Ie to state that
thiS statelent Is untrue?

II That stateaent 15 untrue.
Q lihy did yOU lake that stateaent knolling that

It lias untrue?

II liell, prior to IIrltlng this letter I had
received a letter frol the FCC telling IS that I lias
gO Ing to have IY license reinstated. lifter I receIved
that letter 1 received a copy of the petl tlon that
Mr. Kay'S attorney sent to liashlngton or Gettysburg stili
righting the Issue, and I thought that If It lias stili In
the bal ance IIhether 1 lias gO Ing to get I' license back or
not and If a tape recording could lake a difference that
1I0uid be absolutel y Pivotal, 1 lias 1111 ling to try to get
a tape recording frol nr. Kay that he 1I0uid repeat sale
or the things he had told Ie already on the Phone.

Q lihen yOU draf ted th 15 sentence that I
already read -- strike that.

This sentence I have read Into the record
lias untrue IIhen you IIrote Iti correc t?
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Q That stateaent 1I0uid relaln untrue -- strike
that question.

lind 'au had no lUedlate Plans at the tile
'au drafted this stateaent to obtain a taped conversation
of Mr. Kay?

II No.

Q Vou didn't have an, plans; correct?
II Not unless 1 heard back frol the response of

this letter sayIng that they lIanted to see a tape.
Q lire there any other stateaents In this

letter that are untrue? Take all the tile you like to
revlBll It.

II No, 1 don't think 50.
Q 1'1 going to read the sentence right after

the one 1 read Into the record. "JlIOng other Interesting
things he states that 1 lias receiving serVice rrol both
cOlpanles. "

II That's a quote frol Mr. Kay. He told ae he
lias receiVing servIce frol both cOlpanles.

Q lias your Intent In this letter to convey to
the FCC that that stateaent lias on the tape?

II No.
Q 1'1 going to read both stateaents together

for the record. "I have In IY Possession a taped phone
conversation betlleen Mr. Ka, and I,sel f IIhen 1 first lias

12
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lade llIlare tllat I' current carrIer 'Fleetcall' IIad not
assIgned IV radIo service to nr. Kay's cOlPany. Along
other Interesting tlllngS he states that I us retelvlng
servIces frol botll tOlPanles.· To IY reading,

nr. Barnett, It sounds to Ie that vou've stated In thiS
letter tllat you have a tape of nr. Kay SpeakIng, and
alOng the thingS lie sags Is that gou were receiving
serlllce frol both cOlPanles.

A lieII , that's not how I leant It to sound.
He told Ie thiS during the Pllone conversation. and IY
plan was to get 1111 to repeat It.

o But gou were only gOing to attelPt to Get
hII to repeat It If the FCC asked for a tape?

A That's true.

a You lalled thIS letter approXllately June
27, 1994?

A Yes.

o Halle you at anv other tile sholln thIs letter
to anvone frol the FCC?

A I don't tllink so.

o Have you ever gIllen tills letter to any
attorney for the Federal COllUnlcatilms Coalsslon?

1\ Hot tllat I can recall.

a Has the FCC or angone frol the FCC ever
asked you for a COpy or this letter?

PAGE 14

II Kat that I can recall.

o So to the best of your knowledlle you sent
this letter on or about June 27, 1994 and never sholled
thIs letter to angone else connectl!(J wi th tile FCC?

II That' 5 true.

o And Just for the record, tell te If this Is
gaur understand lng, When I sag FCC I lean Federal
COaUnlcatlons COUlsSIOn?

1\ Yes, that's true, I hallfln't. I can't recall
sending tills letter to angone else. I thInk thIs was the
Iast letter that I wrote.

a nl last questlon to vou, sir, was sllPly a
foundatlonal quest Ion. So that I have It on the record.
when I saId to goU FCC YOD understood that 1 teant
Federal Coaunlcatlons Coalsslon. Has that been your
understanding?

II Yes.

a OUy. Thank YOD. llhen was the Iast tile
yoU spoke w, til anvone frol the FCC, If you recall?

II I bel IeYe I talked to Knowles-Kellett, one
of thel vesterday Just for clarlflcatlon on the order
that had been faxed to Ie, the Judge'S order.

o lind prIor to that?

II One or these gentletell called to let Ie know
there would be a deposl tlon and the date, and that there
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would be an order being raxed over.

a I\nd pr lor to tllat?

II I can't recall. It seelS like It IIad to
haYe been a perIod of around Februarv of '94 lagbe.
navlle Fellruarg, Ilut def Inltel g of '94.

o Do you recall IIho gou spoke with?
II I spoke to a San DlllllO ofrlce. Ravlle IIer

nue was June. I spoke to Gettysburg, I belIeve her nue
was Sharon.

a Do goU reteIller her Ias t nue?
AKa.

o Have 'au ever sPoken to sOlSOne III the nue
of Riley Hal IIngSllor th?

II The nue IS reali, f8l111ar. It seelS I
halle. Just the nale Is f8l11lar. I don't know whetller
It's Ilecause It's Ileen Ilantered about or not. r don't
knOll.

o Have gou ever sPoken to angone III th the
first nue of -- strike the questlon.

Have gOU ever spoken to angone frol tile
Federal COaunlcations Coalsslon IIho has a first nue or
linn narle?

1\ It doesn't sound f8l111ar.
nR. SEIDEL: I would like to go off the record for

a rev Iinutes to copt sate doculents.
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(Recess lias taken.)

nR. SEIDEL: Back on tile record.

Q I IIaYe ani, one lOre question IIltll respect
to the Ietter larked as EXh Ibit II. HaYe IOU ever
Infoned angone frol the Federal COUUnlCations
Coal5slon that tile stateaents you lade In that letter
were raise?

II Ko.

o Thts lag retresh gaur recOllection or It

certalnlg la, lIet It started, but SOtetlle In Decelller of
1993 you let an Indlllidual nued nr. Beraan; IS that
correct?

II There 15 a nr. Berlan.

Q Please ellPlaln to Ie the first tile gOU
heard rrol anlone rrol lucky' 5 Two-Ilay RalIloS.

A Decelber 9, 1993.

o Do 'au recall what \lappened on that da,?
1\ nr. Berlan called Ig ofrlce wantlDll an

appolntlllllt to tOte In to discuss I' ChanGe In radio
services. ktuall" I 1I0uid reword that. He started tile
conversation sOllthlng like that. It was -- I told hll,
no, I wasn't Interested In chanlllOll radio services.

lind he said, no, lie saId, ·You IIaYe been

ass Igned to IY COlPany and you haYe sou papers to rill
aut and It 1I0n't take lonll,· or sOllthlnll to that etrect.
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