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REPLY TO OPPOSITIONS TO THE PETITION FOR
RECONSIDERATION AND CLARIFICATION FILED BY TELIGENT 1 INC.

OF THE ASSOCIATION FOR
LOCAL TELECOMMUN+CATIONS SERVICES

The Association for Local Telecommunications Services

(~ALTS")l hereby files a reply to the oppositions filed against

the Petition for Reconsideration and Clarification filed by

Teligent, Inc. in the above-referenced proceeding.

The difficulties with which new competitors are faced in

gaining access to utility rights-of-way is of prime concern to

the members of ALTS.2 The Commission must ensure that the full

purpose and meaning of Section 224 of the Telecommunications Act

is implemented in a competitively neutral manner. Therefore, the

1 ALTS is the national trade association representing
facilities-based competitive local exchange carriers.

No. oj Copiesrec'd~
UstABCOE

2 ALTS has spoken to this issue on several occasions. See,
~., Letter to Mr. Dan Phythyon, Chief of the Wireless Bureau,
FCC, from Heather Burnett Gold, President of ALTS, April 27,
1998. It is not difficult to understand the problem. A new
carrier will be at an extreme disadvantage if it is necessary to
obtain individual access to each and every building that it seeks
to serve.



Commission should grant the Teligent petition expeditiously.

In ruling on the Petition for Reconsideration and

Clarification, the Commission must, of course, look first to the

statute. Teligent has asked that the Commission clarify that

Section 224's reference to rights-of-way includes those private

rights of way secured by utilities through and on top of

buildings. Section 224(f) (1) provides that ~A utility shall

provide a cable system or any telecommunications carrier with

nondiscriminatory access to any pole, duct, or right-ot-way owned

or controlled by it. 47 U.S.C. § 224(f) (1) (emphasis added).

There is no exception made for rights-of-way on private property.

There is no exception for rights-of-way on or in buildings.

In addition, under general principles of statutory

construction, in order to give meaning to all the words of the

statute, one must conclude that the words ~or controlled by"

includes rights-of-way not owned by the utility but granted to it

by other parties. 3 Thus, the plain meaning of the statute and

general rules of statutory construction require utilities to

grant to all telecommunications carriers reasonable and

nondiscriminatory access to its existing rights-of-way on and

3 ~ Sutherland Statutory Construction ~ 46.06 (~A statute
should be construed so that effect is given to all its
provisions, so that no part will be inoperative, superfluous,
void or indsignificant .") (citations omitted) .

The other parties would include both public and private
entities. There could be no argument that Congress meant to
include only municiple or state rights-of-way over which
utilities have control as Congress used the term ~public rights
of-way" when referring to such. See, e.g., 47 U.S.C. § 253(c).
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through buildings, whether owned or controlled by them.

Although the Commission's Report and Order in this case

acknowledged the statutory requirement,4 it made no effort to

clarify the meaning of the phrase "or controlled by." The

comments of the incumbent telephone companies and other utilities

in this case demonstrate precisely why the requested

clarification is necessary. Several of the utilities that oppose

the Teligent petition argue that utilities lack the authority to

grant access to private rights-of-way.5 This argument may have

superficial appeal, but there are many cases that have held that

a private property owner's consent is not necessary when a person

other than the utility to whom the right-of-way was granted is

allowed to use the right-of-way in a manner consistent with the

initial grant. As long as the additional use of the right-of-way

does not put any substantial additional burden on the land owner

he has no right to complain if the owner of the right-of-way

allows another person to use those rights.

The request that Teligent makes is legally no different than

a request that a wireline carrier or a cable company might make

to use the poles that a utility has placed upon a private party's

land. In Salvaty v. Falcon Cable Television, 165 Cal. App. 798

(1985), the Court found that the private property owner's consent

117.

4 See Report and Order, FCC 98-20 (reI. Feb. 6, 1998) at ~

5 See, e.g., GTE Comments at 4; Edison Electric
Institute/UTC Comments at 18.
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was not necessary before a cable company could install its

facilities on a telephone pole situated on the telephone

company's easement on the owner's property. The Court reasoned

that " [i]nstallation of the equipment was consistent with the

primary goal of the easement, to provide for wire transmission of

power and communication. We fail to see how the addition of

cable equipment to a preexisting utility pole materially

increased the burden on appellant's property." Id. at 802. 6

Other cases in other jurisdiction have come to the same

conclusion. 7

There is no reason why these cases, even though they are

based primarily on state law, should be disregarded in the

present situation simply because the Commission is implementing

federal law. In Pacific Gas Transmission Co. v. Richardson's

Recreational Ranch, 9 F.3d 1394, 1396 (9th Cir. 1993), a property

owner sought to prevent a natural gas company, which had an

easement over his land for the construction of a pipeline, from

entering his property to conduct surveys required by the National

Historic Preservation Act of 1996. The property owner contended

6 We note that with respect to the private property rights
of the landlord, which is what the utilities seem to argue that
the Commission may not intrude upon, the Court specifically
distinguished the Salvaty case from Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419 (1982), because in the Loretto
case there was no easement of any kind.

7 See. e.g., Ziegler v. Ohio Water Servo Co., 247 N.E.2d
728 (Ohio 1969) i Hoffman v. Capitol Cablevision Sys., Inc., 383
N.Y.S.2d (1976).
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that use of its land to conduct the survey required by the

federal law exceeded the authority granted in the original

easement. The Court held, however, that compliance with federal

law is ~reasonably necessary" to the other rights granted in the

original easement. 8

In addition to there being no legal impediment to the

Commission clarifying the right of carriers to use the private

rights-of-way controlled by utilities, the Commission is under an

obligation under the statute to adopt rules. As noted by

Teligent in its Petition for Reconsideration and Clarification,

the statute removes any discretion that the Commission might

ordinarily have to proceed either by adjudication or rulemaking. 9

The Act expressly requires the Commission to adopt rules

implementing the provisions of Section 224.

Finally, as the Commission has previously recognized with

respect to pole attachments, the issuance of rules that clarify

the parameters of reasonable right-or-way access and terms and

conditions will facilitate negotiation between the parties. 10

8 While in that case the ~reasonably necessary" language
was specifically in the original easement, the fact that a few
easements may not contain such language is irrelevant. Because
federal law (Section 224) requires utilities to allow carriers
access to all rights-of-way and all contracts must be construed
to comply with the law, a property owner cannot complain when a
utilitiy complies with Section 224.

9

10

See Petition at 3-4.

Report and Order at ~ 16.
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Conclusion

For the foregoing reasons, ALTS respectfully requests that

the Commission expeditiously grant the Teligent Petition for

Reconsideration and Clarification and prescribe rules relating to

access to all utility rights-of-way, including those in and on

top of buildings. If the Commission does not take such action

forcefully and quickly the benefits of competition envisioned by

the 1996 Telecommunications Act will be denied to many consumers.

Respectfully Submitted

BY'~~'~
Richard J. etzger
Emily M. Williams
Association for Local

Telecommunications Services
888 17th Street, N.W.
Washington, D.C. 20006
(202)466-2587

May 22, 1998
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