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May 27, 1998 .

The Honorable William Kennard
Federal Communications Commission
1919 M. Street, N.W., Room 814
Washington, D.C. 20554

, .
•"

Re: Support of Petition to Stay the Election Date; WT Docket No. 97-82

Dear Mr. Kennard:

Third Kentucky Cellular Corp. is a C and F block licensee in the Kentucky area holding
four (4) licenses, and has been an active participant in the above docket concerning C
block financing restructuring.

Attached, please find a copy of the Stay Petition filed by NextWave Telecom, Inc. on
May 22, 1998 requesting that the Commission postpone the June 8, 1998 Election Date
for C block licensees. Third Kentucky Cellular Corp., d/b/a Wireless 2000 Telephone
Co. is in full support and agreement of the arguments set forth in the attached Petition.
Third Kentucky Cellular Corp. hereby respectfully requests the Commission to postpone
the Election Date for the reasons set forth in the Attachment.

Sincerely,

~ d
I ~

......... / '.'.-=:2 ),~_)::>. Ckz<-tY
Thomas G. Ward
President

3No, of Copies rec'd'--=----
list ABC DE

The Honorable Susan Ness
The Honorable Harold Furchtgott-Roth
The Honorable Michael Powell
The Honorable Gloria Tristani
Secretary Magalie Roman Salas

cc:
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NextWaye Telecom Inc.. ~tNextWBve") respectfully rcquOSltS that 1he Commission stay the

C block "Election Date" of J\Ole 8) 1998_ For the reasons set forth l:lemD.. the E.lection Date

be .llyed Wltil a date not 1. then thirty days following: (1) resolution of PI'Ocedural mci

substantive issues concea:niDa the role of the U.S. Dcparttnent of Justice ("DOJj in

implementing the alternative financing options the Comudssion bas adopted in this

plOceedUtg; (2) Commission action on pending control group ownenWp :md affmtri~

rnle6; and (3) CommilSion action that, in the wake of its pl'OP'lSecl sattlemcm in the Pocket

banl<:ruptcy pIOcecding and the teeent federal banlauptcy cow1 nillD&' iD.wlvin$ GaJcral

Witeless., Inc. (0WIDeci!:ion). establishes a timuework ofoptions for C block licensees that

promoteS the build out of their competitive PCS Ut!J[\lVOl'b and tJjmimtter distmted

inconti~es to seek alternative financing aaanaemenfs in baDlc:nJptcy.



.efo-=-a the
nDDAt. COMHtnttaA'1'%01IS COMlI%SInOH

W••b!Dgt~, n.c. 20154

.. In the Matter of

Amendment of che Co11m:!.".1on I :s
:R.ul.. !tegaJ:d1~ Inatallmen:
Pa~nt: F1nane1ng 'S'or pe:sonal
Communications S.~ices (PCS)
Licensees

)
)
),
)
)
)
)

W'I' Docket No. 97-8~

NextWave Telecom Inc. (NextNave) ~ he:r:e]:)y respectfully

..

requ••ts, pursuant to Sect10n l.41 of the Commission's rules, 47

C.F.R. 1.41 and Seceion 416(b) of the Communicat:1Qn.s Act, 47 usc

S41Et (b), that. the Commi\3sion atay the C block "Election Dat.I!l" of

June a, 1.99Q .11 For tha reasons set forth herein, the Elece:Lo..n.

Dace muse be st.a~d until a data not less than thirty days

follo~ing; (1) resolut1on of proc6dural and. substantive issues

concerning the rollt of the U. S. Department of Justice (DOJ) in

implementing the alte~at1ve financing opt1ons ehe Commission has

adopted in this proceeding; (;2 ) Commission action em pencUng

1 lllextwave is a hcaLcU.og-~y whose Wholly owned .s~dc!:!.a.riea, Nd:\Jfave
hr-=aJ. C~ea.t:l.eaa ~a. UI.li ».."CtWaV$ Powar Partners IDe., held
pen..-l eollllftU'l:l.iea~"oM llIeJ;'V'i.ce (" 'Cli'" ) tiClaua.. :Ln the e bloek and
pia/pI bloc:kt, nqectd.~lY'.

see Wireless rdeCOl1llrW1icauCII.S Bureau. ~.~ S, USllIJ i:18o'Cioc.
ca-e." i'~~ ~ l: Bloek t.1cetlS••s, DA. ,8 ..14l., nll. Apr. 1.7, ="";
.!Jee dso M~t of \:th. Co1sigs:i.aJ1J s bal... R....r~ 'Izuleal:1..ulezJ~

P&ymel:1l: ?:i.=az1c:=- rot' Pe.::lloaal CoImNt:l1eat:iODS $erricea (1K!;) LiceA••a,
order on llecClDaidaration oe roba Second. ~~t. BAc! Order, 63 Fed. R.eg •
17U:I. ()\PI:'. I, 1ftt) (. Secc:aci R._erucctl:'1ng order" ).



..

control group ownership an4 affiliation rules; and (3) Commission

actien ~hat, in the ~ake of ie. propoaed settlemen~ in the Pockee

ban.<ru;:.tcy ;roceeding and the ree~t federa.l bankruptcy court

ruling involving General Wireless, Inc. (GW1' Decision), 3

escablishel a framework of options for C hloek licensees that..
promotes the build out 0:c t:h2ir ::ompetitive PCS networks aQ.d

eliminates d1sto~ed incentives to seek alternativ$ financing

arrangements in bankruptcy.

t. mn0PP'Q1:J:ON

In the short t.ime since the pce adopted the Second

l!est.tu.aturing Ordter in this Docket r both the. Commission and the

wire.less industry have been subjected unprecedented

developments and uncertaincy.~ Orttil certain critioal components

of that uneertainey are r.mo~d, the C~Bloek designated entit:Les

("DEs") for which Congr••s specifically charged the Commission

with creating Qompetitive opporcunities are stmply not in a

position to make any informed deeision.

!o1Ost. importantly I lssues tha.t. go to the c:::>;re of t.he

decisions each licensee mus~ make on Election Day remain

unresolved. Tha Comm1ssion and the OOJ nave yet to a.nnounce

whether C block r~st.ructuring options involving license surrender

,
See X.t1 Ite (JPt;r PCS, Izzc. No. 3!t1-U576-SAF-ll. ("Bankr. )T.:D. Tftx, AP~- 24,
U98).

011 Hay 8. 151t8, n..~". pari:i•• :lIl'IHptUIC.« kBc~;I,4.:lIl'.tie.of! the Sttecacl
R"~C:'Cta'i..,.~. Mally of l:boII. perr.:l......"...u.cI. ••U.ef whi., :1:1
}?r,),,"ided., wou.ld tI1&t:er1a1J.y alteJ: the lie..e pa'flRClt: opdoaa availab1e
t~ many C Dl~ck licensees, and wcu1~ impact ehe decision making p~ocess
01: vil"e\Ull.ly .~Z'y c bJ.Q~ licen....
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..

..

and remova.l of asaoclata4 ~ebt. obligations require the DoJ's

approval, or, if such approval 1s requireo, ~hat tn. procedures

for seouring such approval will be. Without certainty on this

issue t C·Block lieensees cannot:. r"now th.e .tfec:tiven.ss of any

.~eetion they m~y make. !n aQdi~ion. certain core changes co the

Commission 18 control group st.ructure and affilial:1on rules that

directly imp~ct C·.loc~ lieen$ees remain in limbo.

Finally, while Congr.ss has r.peatedly admonished the

Commission not to cr.ate a skewed regulato~y approach that

encou:r11;es bankruptcy rathar than bui14 out, this circumstance

now exists. 1irs~. contempo~aneou5 with its publication of th&

Res~ruccuring order, the Commission, whose staff had consistently

advised C block participants in the :R.es+.::ructur1ng Proc... 1:hae

there would be no separat$ deals in bankruptcy, officially

ente~tained 3ueh a settlement in the Pocket proeeeaiAg. ~her,

barely two weeks atter pUblic notice of the Re.cr~cturing Order,

a federal bankruptcy court ruled agai~1: the Commission on a

eonetructive fraudulent transfer cause of action brought by GW1.

The awr Deejsion has made ~he options offered by the Commission

to C block licensees tocally impraet:1cable within the c~ept:

time schedule. Taken 1n41vidually or as a whole, these

considerations warrant staying 1:he Election Date.

tt. S'l'MPJ,aQ

'rb.e Commission employs a four- factor t ••e in determi:n1ng



wh..ener to stay a.n order.·V The t.e'1: require; assessment as to

whether (1) a. movant is likely ';0 preva,;i.l on the merie.; (2) ..

movant will suffer irreparable PArm· in the absence of a stay; (3)

a stay will not inj~~e other pare1e$; an~ (4) a stay is in the

public in1:ere$t, . 'I'hesa: fa.ct.ors are not. to be applied rigidly;

..

rather, .r [tl he e~.t is a fl~xible ·one",1/ As the Commission has

rec:antly recognized, "a stay may be granted based on a high

p::obab.:i.l.l.ty of .uc;:cess and. sottle injury I or. v1oe-ve:rs"'f ,1/ tn the

current 5ituation, all four factors support grane1ng the instant

motion and thereby .~aying the Slection Date.

III.~

A. 'l'he c.omrMald,oD. !!as Publialy CQD.Ce4ecl 'I'bat
C BlooJl: Lieeaa... C'lSn"-.tl,. r...eJt WOZlaU.
criMS"* 'l!o JOe Il.,s:tioa pate Deai'Ya.Rresll'

On March 30, 19ge r Chairman ~ennard wrote a letter

%'(tsponding to questions posed :by t.be leadership of the House

Commerce Committe~ conc.rning resolution of unresolved, critical

issues such as the Commission IS Pa.:t:t 1 Re.-write of aet.%'1bution.

and control group rules, II an.d coordination with the Dep!l.rt:.ment

of Justice on debt forgiveness procedures for licensees eleeeing

... %/ ~ fax O%:4;;r. at: n. 22. cit-Lng ~ v. :Pnit e4 Staus NU.!:1I"
BwulAy" Qamc!l'n. '"1'2 F .2cS 9"72, ~"4 (D.C::. • ues).

~ndm.nt ot P&Z~ ~ of eha CommissiOQ's ~u1es - Compfttit1ve BiddLaw
p~oe.4u:.s. vee 97-~1), rel. ~Qe. 3~, ~9'7.



ec return some or all 0: their C-.lock $pectrum. In that letter,

Chairtnan Kennilrd cone.clad that resolut ion of these issues is

critical to allowing CwSloc~ licen$ees :to make business

decisions with full knowledge of the go"extling rule....• In hill
I

letter, Chairman Ketmarc1 also nof8d. thQ~ the cortIltl.ission would

consider these issues in a c1mely ianner so that licensees could

make informed and mean1ngful daC1s~ons, speci~ically stating that

.. the Commission would ""insW:'e ..Jption of tl1e rul.ea well 1n

advance of the election date.~ J

Chairma.n Kennard I s lerte:r demonstrat.. that the

cotlmd••icl1 fully apprec1at... thai action on key issu.es is ..

prerequisite to holcU.n.g an Elect:'Go. AG of th1s dat., however,

such action baa not occurred. I It is wholly W1%'6asonable,

a%bit~ary, ana Qapricious for thGtcommiSSion to force licensees

to make critir:::al business decis ons involving ~he waiver of

property :rights without ad_quat I in1:Qrmation. Against this
I

back:g-round l NextNave :r:espeetfull~ submits t.hat 11: hal made a

sUbstantial case on the merits, a~ tha~ a stay should be granted

in thi. inst&nce.

B. AQeen.t a ltay, _.t"aye
WiiLl Sgt,- 1%1'....1.9 pm

The nexc taeter to De a eBsed in any stay ruli~il

irreparable ha.rm. also weighs stro gly in fa'Vor of graneing a. stay

in thi. 1natanoe. Her.,.. movant eed demonstrate only harm. which

cannot be l:emedied. for the "ttIOrL.t I time. and enet:gy neQsssa%'ily
!

I



·expended in the abaen(;:e of a seay". JI It is well sltttled. that:

inj u:r:y is " i:rrepa:&:'al::>le II . if no pra~:Lcal remedy exiaes 1:0 repair

it_~ Thus, even where th@~e ar~ pending administrative appeals.

if the proeeeding 18 too prot~aQted, equ1ty may interv.ne.~ Even

recoverable administrative. moneta:r.:Y: loss may conaeitute

irreparable harm "where the loes threatens the very existence of a

movant's busine••".w

Were Nexc.Wav-e ane! o\:her C:.Bloc:k;. l!ciensees fQread to .elect

from ehe current m.enu of options, the Cona:i.ssion would etfec:ti~ly

guarantee sublilt:anl:..i.al ao.d irreparcWle harm. to ~ueh licensees,

Absent Commission action on the DOJ. Pet l Rewrite, and
••

:,:"c~r..I ' •.1 '__i.ll bt forced. t:o choose from .. menu

whose proc:ed,\,U;al f~tion remainsunconstruClted.. Given this

..
uneertainty. business plans eannot be f,i:r:mly negotiated. It

licensees are forced to turn in one' or more of the1.r lie.Daea
'.'

under these circumstances, those l'icenses, which represent the

essencial charter of IiIJ1Y wireleills busines., are gone. There ~

no articulated conmdssion procedures for retrie~ing th~.
I , •

E~n if sub.equent r.c~pt~•. were a hypothet1eal po••ibility

as an. admi.ciatrative matter, reca,pt:we would be unavailing as a.
.\ ,~'':'j; :

mattar of oommercial fa.ct: . N.~t:Wav. pai.d l110re than one-balf
..

I ~ , r'

..

l'

1Il
f..,..,....~. 4 :.I~':

.f1I*, Sl#eth v, J1Hp9iL1 "*L tn'PbaJiUI ce,. 270 V.S. 587, "1 (U2tS) .

.1M. W!se,,"?''D .s cg y. 1Jm.C. 1S8 !I.3d 1569, 1lt74 lD.C. ~r. U.S)_



billion d.ollars tor the property r1iht~ that derive frOll\ its C­

Block licenses. Those. liceIU!6s wsre acqu1:-ed P\1Zsuant to a

carefully erafted Dusin8.. pl~. NextWave has entered inca

c:ommerc::i...l relationships with equipment vendors and. customers(

.based on l:hat buain.... plan. A:Ay forfeitur. of licenses would

ne.cessarily disrupt that plan and. those rela1:ioneh1ps. The

reeultin~ disruptlon and lQ.aes could not he restored even if the

licenaes ultimately we=e retrieved becaWie it 1. a fact of

~ comma~e1al life thac, ~nce v.ndo~. and customers move to establish

new relationships, they a~e generally unwilling and often unable

to resume ~heir :ormer rela~1e~.hips- Put simply, moving forward

with an eleet,1on while key issues retDain UDelarif1ed, is a.

violation of the Commission's statutory charter to license

the public interesc and 1t'~ fiduciary

in its role a8 commez:cial lender to C block

..

spectrum in

re_ponaibilicies

lie.enaees.

NextWave and. all oth8r C bloek 1ie.ns!!u do not: have t.he

option of retaining :1.11 of -ehe1:r l1cens•• and allowini' Election

Day co pass without making an elael:ion, on the enanee that the FCC

or a c:ourt evantualli- will r.solve pending issues. The Commi••io.o.

has ma4e clear that Election Day is a one-time-only, all-or·

no~b.in9' propo81t1oI1, and 1:~t any entity that fails to choose.

a.lt.ernll.tiv~ Opt.iOJ.'\8 that. day has forsworn ,uoh alt.erna.tives

forever. Thus, abSf:IlC a s~ay r NextWa'TJ'e will M irreparably



..

C. A Stay lfCMl14 Not KUla
QtAe; ~t.;.sted Ea.ti••

On ehis issue. a movant needs co show that issuance of a stay

wO'U.ld not have a "seX'i01J.1 ad.verSf!l effect" on other in~.r••ted

perliJons. W The injury to other parties cannot be specula.tive or

slight ~ rat:her, others must suffe.r some sex.-ious a.n<1 palpable

1nju%y re.ulting from a grant of thia petition. The only two

categories of inte2:ested pareiea affected by this ~tit.ion a.re e

(1) ot.her C Block licensees $im.ilarly situated t:o N@lxtWave; and

(2) potent.1al part1c1pancs in a C .bloCk reauc:tion. No one in

either category will suift!!r any measurable bam, much lee. a.

serious adverQe effsct f as a result of st~ying the Election Dats.

The vast majori~y of C-aloek Licensees woul4 be relieved tQ

ba""e a<!Qitional time to assess their options, work out

disaggregation or partitioning arrang.rnan~s, or otherw1se tinalize

plans with respect to their spectrum. All face the same decision

making process as NextWave, and today all have the sarna ineompleee

informacion on which to base such an imporear.t determination. In

any event, grant of a stay would not ~.lay any deciaion thac they

may desire co take. Indeed, the Commission has received numerous

Petit10ns for Fureher Reconsid~rae1on chat r.qu••c action on the

issues discussed herein prior to requiring licensees to ~. an

election. None ot thoae petit10na have been acted upon a1: this

writing. Thue; a stoy would benefit, Doe harm, this c::ategor,y of

interested par~y-

HI Vim,', p,tgg:LCII. ~. 251 F. 2-d. at 921.



Potential applicants for the u?coming FCC re-auction of c­

Block speeerwn also will not bf! na:r:1b.ed by a stay. Any a~ent.

that ~ Btay could aelay, their: entry into the marketplace i.e

theoretioal, not real. It is also speeulative. Thera is no

certa.inty, or eV'en n...:l: Qertainty, ebat granting a stay will delay

re-auc:tiotls, 01:" that potentie.l participants in su.c:h r ••uctions

will be tb... high biddar on any .p.c~rum auctioned th~ein. In any

event. whatever delaying effect a stay may have upon reauet10ns is
.. entirely w!~h1n the COmrnt••ion's discretion. Rapid and

appropriate action by the Commiseion on the is.u.s e.1scullaed

herein w1.11 anaure t:har: delay, if any, will be cie. minimis.

In sum, no ,ubstantia.l harm 'A'ill come to any other interested

party as a result of granting of this pet1t1.on.

:D. GrU\ti1::LsJ 'tbJ.. ,.1:1tion W:l.U
lm;t;QK De bbl.ig at....t.

The interests of privat.e litigcmts muat g1ve way t.o the

realizae10n of public purposes. U1 In a.sse$s!.ng where tJ::.e publio

interest lie., the Commission must look f~BC to its oongressional

tnandate. When CongretS5 graneed. to t.he Co\T«ftiesion au.thority to

conduct auc:c1Q~s. it: direeee<! the conrnission 1:0 maJce genuine

opportunitie~ available 1:0 small businesB.w The roant1ate is a

continu1.ng one, a.s tha Cotnmis81on recognized when it det.ermined

that restructuring was necessary.

congrellSJ' directive covers both substantive and procedural

Hl

lit

Vizq1p'! hS;Dl_, &l.II'Ila, :as!t r. 24 ..1:. ~25.

omDibus ~4g.t Raconciliacion Act of ~.,], PUb. ~. Nc. ~03-65, T1ele VI,
S~C. '002(D~, 101 sta:. ~22 (1S93}.
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decisions. In determining whether eo grant: thi. motion, eM

Commission muse a.••ess whet.her inaction will 1mpair ~he

opportunities availBbl~ to small business. Aa detailed above, the

Commission's <1.c:it:ion to grant or deny a scay will undoubtedly

have material and permanent:. consequ&nc:es to NextWave and other

similarly situated 11cens••• ,

~ranting this peticion will further ene public interest.

Giving N.xt;Wa~& and. other C bloek liQ~nsa•• t:he t.nto:r::mation they

need t.o make rational choice. on eleotion day will f08~.~

competit.ion, prss&xvll the aoonoft\1c vlability of numerous small

bu.inesees, and e~dite administrative action on the und.rly~g

11.U8S which have 1••d to this petition.

Expediting aW-r...iatrae1ve aetion is perhaps t.ha key

eonsidera'tion here. l!{e'!:tWave ha.'$ expressed its views to the

Commi••ion on allot tne our.renely unresolved issu.. dtscua••4 in

this petition. While Nex.tWave b.lievee t.bosse views should be

adopted by tn. Commission, the overareh~ poine hare :'s how

important is it:. for the CotI\Tr.is.ion to make cOMic:lered. decisions

and &nnO~nca enem exped1t1ously, prior to el$c~ion day.

The public interest also favors p:t"ese:r::v:iJlg the vlability of

existipg IInt.itie,;; chat have paid over $1 billion to the federal

iovernment and oommenced the construction and bUild-out of

oompet:.itive peS nel:.works. Grant: of a stay would also serve t.he

puJ:>lic inter.at. by enhancing cOC!lPetition. ~usin••s straeesries

advanced by C-Block licensees are c:onaist.nt:. with, and. in fae1:

fac:1litat:.e, the Comm.iSlsi.on I s goals concerning the provision of



compet:~tive te;ler;lommunications services ant! tbe participation of

StMll busin~sl!le5, WOltlen and minorities in the provi.ion of such

ser'l1'.i.ces. C bloQk licenaees should be given every reasonable

opportunity to succeed in the marketpla.ce, both because of what:

th.ey bave c:ontrj,buted to da~e and beca.use o~ how tbey iU'8

po8itloned 1:0 contribute in the "future by rapidly deploying

co~etitive PCS services aero•• the country.

IV• cs»JCLIDI;OJi

NextWave has d~monserated herein a r.asonable basis tor

staying th~ Election Dace. The decisions licensees mu5t mak~ whan
..

that day .rr~Ves involve, potene1ally, the ~luntary alienation of

their ultimate ebarteJ:' aa regu.lat.eci wireless c:anien - - their

licen••$. It. is non.elWical for Nexl;Wave and. others to be

required tQ roake such decisions when the Commission it••lf has

pUblicly admicted thac information critical to the daci.ion makins

process is nO~ yec available. Under chose circumQtancQS, NextWave

11kaly will preva.il on the merits of its pending further

reconsideration petit1on, which rQque.~. action on t~e pOJ, iart 1

~.write, and QWI issues prior to Election Day. NextWave also will

be hil.rme~ irreparably in che absenc=e ot. a. stay. other intere,;tea

parties will not be injured in any tneaningful way by Slrant of a
..

stay, aw1 the public interest. would be served by sueh grant. Per

these reasons, NextWave respect.fully requests t1"o.A1: the instane

pecition be ~ted.



...

...

~exeWav. also ~.~Qtfully r.~ests that the Commission act

on this .eques~ .xpeditiously.

R.sp~etfully eubm1tted,

Wa
1 bgiUl

NDm~ '1'2LECOM INC.
1101 Penn~lvania Ave., N.W.
SuJ,te 80S
Waahington. D.C. 20004
(202-347-2771)

May 22, l'~B
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Certlfl~te ofSeniee

4 Trleia HaJ~ benby cenify that on this 22th day ofMay, 1998, a copy ofthe attached

Petition for wu mailed via U.S. Post Office, fint elass poatage prepaid, to the tbl1owing~

...

..

Mr. DIDie1Phythyoa ..
Mr. QerII4 P. VIUIf3an·
Ma. R0saJiu4 ADen·
MI. K.athIeeu O'Brien-Kam*
MLJ__Po~W"..,te1.cO'lah~ BUlaU
Pedtal Commaaic:aticms Ccmuuiuiou
2025 MStreet, N.W., 1tDom 5002
Wubinaton,. D.C. 20554

Ms. N.uy ZuJov·
Ma. E. R.acbe1 Kazan·
:Ms. SandraDeaDer 111

Mr. MarkSolliDp •
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