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Michael R. O'Brien, City Attorney
855 Sibley Memorial Highway
Lilydale, MN 55118

Dear Mr. O'Brien:
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Thank you for your letter dated December 24, 1997, which was forwarded to us from
the office of Senator Paul Wellstone, concerning the placement and construction of facilities
for the provision of personal wireless services and radio and television broadcast services in
your community. Your letter refers to three proceedings that are pending before the
Commission. In MM Docket No. 97-182, the Commission has sought comment on a Petition
for Further Notice of Proposed Rule Making filed by the National Association of Broadcasters
and the Association for Maximum Service Television. In this proceeding, the petitioners ask
the Commission to adopt a rule limiting the exercise of State and local zoning authority with
respect to broadcast transmission facilities in order to facilitate the rapid build-out of digital
television facilities, as required by the Commission's rules to fulfill Congress' mandate. In

l!!T Docket No. 97-1,21J the Commission has sought comment on proposed procedures for
reviewing requests for relief from State and local regulations that are alleged to impermissibly
regulate the siting of personal wireless service facilities based on the environmental effects of
radio frequency emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the
Commission twice sought comment on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov!wtb!siting.

Thank you for your inquiry.

Sincerely,

~~
/<1 Steven E. Weingarten

Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Paul Wellstone
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Dear Director Phythyon:

~h~ ~rt,~~h~d communication is for your consideration and whatever
action, if any, you might d.eem appropL·..Lc:f. ....e. ~ ""'"'~:=. :.;~::,:=::':'.~o

it if you would respond to Michael a Brien directly regarding
this matter. I would also appreciate it if you could send a copy
of your response to me.

Thank you very much for your time,

Sincerely,
n 0
1'" 0--"

Paul David Wellstone
United States Senator
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Decemhfor'4 100?

The Honorable Rod Grams
2013 Second Avenue North
Anoka, MN 55303

The Honorable Paul Wellstone
Room 100 North
2550 University Avenue West
';1. rllui, JV.lJ"l ';):>.ll~

The Honorable Bruce F. Vento
Gallier Plaza. Box 100
175 E. Fifth Street, Room 727
St. Paul, MN 55101

Dear Senators Grams and WeUstone and Representative Vento:
... ... __• __••__~_....... « ......~ ......"'.1.&........,03 LA.U.c;...",-"'JV J~"'" l' rn....... ,...,...\11 '7nTl,nt'l' .......t'.. _ ..~... _ ••--

We are writing you about the Federal Communications Commission and i~ attempts to preempt
local zoning of cellular, radio and TV towers by making the FCC the "Federal Zoning
Commission" for all cellular telephone aul broadcast towers. Both Congress and the couns have
long recognized that zoning is a peculiarly local function. Please iimncdiately contact the FCC
and tell it to stop these efforts which violate ~ intent of Congress. !:he Constitution and
principles of Federalism.

.In the 1996 TelecnmTTl11T'11t'.lltinT'lc Art. rn~~'!-:":.~!2=~"'"~.:~e~H'8.>Ql"WtW1a"-.'ciUtvrh')'UWi:

cellular towers. It told tbe FCC to stop all rulcmakinga where the FCC was attempting to
become a Federal Zoning Commission for such towers. Despite this in.stroction from Congress.
the FCC is now attempting to preempt locaJ zoning authority in three differcnct rulemakings.

Cellular Towers· Radiation: COngres5 expressly preserved local zoning authority over cellular
towers in the 1996 Telec:ommuniwions Act with the sole exception that municipalities cannot
regulate the radiation from cellular antennas if it is within limits set by the FCC. The FCC is
attcrnpting t~ have the "e~~onsW~low.~.rule~_h,! ll1'lin~ thl" Hrn;t....-f .."th..n~t::. ':'~~';:~:~'::":l:

itoverftcelruTartOwei"radiation to review and reverse any c;ellular zoning decision in the U.S.
which it finds is "tainted" by radiation concerns. even if the decision is otheIWise perfectly
permissible. In fact, the FCC is saying that it can "second guess" what the true reaSOIlA for a
municipality's decision are, need not be bound by the stated reasons given by a mUnicipality and
doesn't even need to wait until a tocal plarmiug decision is final before the FCC acts.

Some of our c;itizens arc concerned about theradiatiou from cellular towers. We cannot prevent
them from mentioning their concerns in a public hearing. In its rulemakinll:, the ~k~,is §ayi~

~"IL ;; 4111 ~iLja:n rAises UlJS ISSUes, tnat t1US 15 sufficient basis for a cellular zoning decision to
immediately be taken over by the FCC and potentially reversed, even if the municipality

ass SIBLEY MI!MORIAL HIGHWAY I ULYOAI.E. MINNESOTA 551191 (612) 457-2318
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Cc11PW Towers - MoratQria: Relatedly. the FCC is propoling a rule banning the moratoria that
some municipalities impose on cellular towers whUc: they revise their zoning ordinances to
accommodate the inctease in the J1WJlbers of these towers. Again, this violates the Constitution
and the directive from Congress preventing the FCC from becoming a Federal Zoning
Commission.

.... _~:._''''''''''7 ...... .. """'-_ "'~I"'f ..1 _.1 .1: ..I , • : ..... t.. ........ T.. __...... __

."mcsy'.! .MSZ· ...•• .,...... -- ... r·-r v .....- ._- -- .---- -..- _ ... - "'.. -.... -----. • .......-- _.

artificial limit of 21 to 4S days tor mUDic:.ipalitie.s to act on any local permit (environmental.
building pennie, zoning or other). Any permit requat is IIItpm'tjg11y deemed muted if the
municipality doesn't act in this time frame, e'YCD if the application is incomplete or clearly
violates local law. ADd the PCC's proposed rule would prevent municipalities from considering
the impacts sucb towers have on property values, the envirotlDlCnt or aesthetics. Even safety
IequirementS could be overridden by the FCC! And all appeals of zoning and permit dentals
would go to the FCC. not to the local courts.

This proposal is utounclinl when broadcast towers are some of the tallest strUCtures known to
man-over 2.000 feet tall, ta1ler than the Empire State BuildiDI. The FCC claims these changes
are needed to allow TV stations to switch to High Defmition Television quickly. But The Wall
Stred Journal and trade magazines state there is DO way the rCG and. btoadcasten Will meet the
current schedule anyway. so then: is no need to violate the rights of municipalities and theit
residents just to meet an artificial deadline.

IhescI.~c?-o.n!.~.,~tb~~;_~~_?~~__~C::'I~~..tht:~~r~~_~~~~~ EC?~~~~
tor cc lulu tOWers JUJU ro at towers. IDC)' Vl0 ate me inteDt Ul ~ongress. tue;; LonStitUnon
and principals of Federaliml. This is particularly true, given. that the FCC is a single purpose
agency with no zonin& expertise, that never: saw a tower it didn't like.

Please do tbtee thin.5 to stop the FCC; First, write DeW FCC Chairman William Kennard and
FCC Commissioners Susan Ncas. Harold Furchtgott-Roth, Michael Powell and Gloria Tristani
telling them to stop this intrusion on local zomng authority in cases WT 97-197, MM Docket
97-182 and DA ~2140: second. join in the "Dear Collcasue Letter" cunently being pl'q'ared

. - . - - ---to go co me t"'-'- rrom many memoen 01 ~(Jngrc55; anu Ul1ru. uppose any ellon oy \..ongrt:.s:>
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to trrant the PCC the DOwer to act as a "Federal ZoniDg Commission" and preempt local zoning
authority.

The foUowin. people at national municipal oJ'llDizatiou are familiar with the FCC's proposed
rules abd lIlUDicipallties' objecticms to than: Banie Tahin at tbe National Leap of Cities, 202­
626-3194; Eileen Hugud at the NatiODll Association of Teleeoll\tm111ications Offacers and
Advisors, 703-SQ6..327S; Robert Fogel at me National Association of Counties, 20'2-393-6226;
Kevin McCarty at the U.S. Confetnce of Mayors. 202-293-7330; aDd Cheryl Maynard at the
American Plaonin. Association. 202-872-C611. Feel b'ee to call them if you have questions.

Very truly yours,

~L.~.
Michael R. O'Brien
City AttorDcy
1'":.., ~~ r ;1u A..1... U."_n,....---.I -- --~ -_... - -

ce:: The HoDOl'lble EdwardMulluky
Bemard. WeitzmaD, C1erJc-TRUUm
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Dear Director Phythyon:

The attached communication is for your consideration and whatever
=-::'::"::n, ~~ ~;'-'r-, i...., .... UI..:.~~ ..~ ~'C'C1II "'~~LU~Lict'-t:=. .I. wOUJ,Q apprec~ate

it if you would respond to Michael R. O'Brien directly regarding
this matter. I would also appreciate it if you could send a copy
of your response to me.

Thank you very much for your time.

Sincerely,

,O...--R
IJ

Paul David Wellstone
United States Senator

PDW:mrw
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~002

The Honorablc Rod Grams
2013 Second Avenue North.
Anoka. MN ~S303

The Honorable Paul Wellstone
~nm,..100.N~I1Q. ~ "'_1.... ...._.... u_~.-...... .."'...."'r_ lI/ ....""'.

2550 University Avenue West
St. Paul, MN 55114

The Honorable Bruce P. Vento
Oaltier Plaza, Box 100
175 E. Fifth Street, Room 727
51. Paul, MN 55101

Wc are writing you about the Pederal Communications CommissiOll mel its attaDptl to preempt
local zoning of cellular, radio and TV towers by maIdnJ the PCC the "Pcderal Zoning
Commission" for all' ccl1u1at telephone and broadcast towers. Both Conaress and. the courts have
lona recOgnized that zoDiDa is a peculiarly local function. Please iImnediately contact the fCC
and. tell it to stop these efforts which violate the intent of Congn:ss. the Conmtution and
principles of Federalism.

. ~ _.
In the 1996 Telecommunic~Act, CODgl'Ul expressly reaffirmed local zoning authority over
cellular towers. It told the FCC to stop all rulemaki.np where the fCC was attempting to
become a Federal Zoning Commission for such towers. Despite this instruction from Coqress.
the FCC is now attempting to preempt local zoning authority in three differenct rulcmakings.

Ce1JuJtr lawen - Be4ialipn: CODITfis cxpIelsly preserved local zoDina authority over cellular
towen in the 1996T~onsAct with the sole exception that munic::ipalities cannot
relNlate the ram.tio.n from cellular auret'NS if it is within limits se!.~ the FCC, The FCC is
~itemptiDg to have the-;~tiOii'S;aliow tliC~rute~byuSini the·liDilScf8iimorlEY~oripesiiave
it over cellular tower radiation to t'Cview and reverse any cellular zoning decision in the U.S.
which it finds is "tainted" by radiation concerns, even if the decision is otherwise perfectly
permissible. In fact. the FCC is saying that it can "second gucss ll what the true reasons for a
municipality's decision are. need not be bound by the stated reasons given by a municipality and
doesn't even need to wait until a IDeal planning decision is (mal before the FCC acts. '

Somc of our citizens are concerned about the 'radiation from cellular towers. We cannot prevent
tnem Ir011l mennoning U1cu: I;UJJI,;CUlli iu.1l vuuii~ UIOILLU~. ~ i~i:l·&~..&L.~,-i:r.L~~~ ~.. ';"''':Ub
that if any citizen raises this issues, that this is sufficient basis for a cellular zoning decision to
immediately be taken over by the FCC and potentially reversed, even if the municipality

855 S18U!Y MeMORIAL HIGHWAY I LfLYOALE, MINNESOTA 55118 {(8121457-2318
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grounds. such as the impact of the tower on property values or aestbctic;s.

C,llu1er Towm - Mogmria: Re\atedly, the FCC is proposing a rule banning the moratoria that
som' municipa1itica impose on cellular towen while they revise their zoniDg ordinances to
accommodate the increase in the DUJDben of these towers. Again. this violates the CODItitution
and the directive from Congrea preventing the FCC from becoming a Federal Zoning
Commission.

Bndjeav Iqwm: The PCC's proposed role on radio and TV towcn is as bad.: It sets an
artitlciallimit of 21 to 45 day. for municipalities to act on any local permit (enviromneuiaI,
building permit, ZODiD& or other). AsJy permit request is IUtma.tjg\ly deemId. crtJJ"Fd if the
mUldcipality d.cc:sn· t ;u;t in this time f'1'ame, even if the application is incomplete or clearly
violatesloca11aw. And the PCC's propolC(lrole "'auld preveD1 mUDicipalities from considering
the impacts such towera have on property values, the environment or aesthetics. Even safety
requirements could be overricldc:n by the FCC! And all appeals of zoning and permit denials
would go to the FCC, not to the local courts.o-J""I. ..~ ... .._. ,,- .... _ ....'- ~ ....."......... .. ..."-"" ow

This proposal is astounding when broadcallt towers arc some of tbc tallest sttUetures known to
man--over 2,000 feet tall, taller than the Empire State Building. The FCC claims these: chanles
are needed to allow TV stations to switch to Hip Definition Televiaion quickly. But TM Wall
Stre~r JDU7IUJI and trade mapzines state there is no WIY the FCC and broadt85terS will meet the
current schedule anyway, 50 there is no need to violate tile rights of municipalities and their
residents just to meet an artificial deadliDe.

TllQe~.eWdl'b:Pt\!aMr" ~~ gNU'rf/ 'dI: alC~rtb 'tJlfwmE fJ*.1'F~rt:8uiiiiiiSron

for cellular towen aDd broadcast towers. They violate the intent of CODaresS, the Constitution
and principals of Fc:deraliam. This is particularly true. liven that the FCC is i1 single purpose
agency with DO zoning ,xpertise, that never saw a tower it didn't like.

Pleuc: do three thiDgJ to stop the PCC: First, Write new FCC Chairman William Kennard and
FCC Commissionen Sulan Ness, Harold FurchtJott-Roth. Michael Powell and Gloria Tristani
telling them to stop this intrusion on local zoning authority in cases WT 97-197 I MM Docket
n"'7 1~ .._".1 nA. n~ "" ... An- .... ... :_:_:_ .1._ ,,?"\ 1""'_11 ._ .,. _ __ " _.~ .'1 'I • "

.,. -. - .. - -- --, --.-.--, .J .......... -- -...- ., ...- -'-'• .-....6 ~ o1lI "" ....&1- ..." ..3 ..,....uJ6 tJ.LlW}'AlL-'"

to go to the FCC from many members of Congress; and third. oppose any effort by Congress
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authority.

The followiq people at national municipal oralDizalkms are familiar with the FCC's proposed
rules aDd muuicipalitiu' objectioDll to!blnl: Barrie TabiD at tbe National I..-JUe ofCitia, 202­
626-3194; Eileen HugucI at the NatiOllll1 Association of TelecomrmmicatiODS OtrU:ers and
Advisors, 703.506-3215; Robert Fop! at the NatioDal Association of COUDties, 202-393-6226;
Kevin McCarty at tbe U.S. Conference of Mayors, 201-193-7330; anc:l Clleryl Maynard at the
AmP.rlC".Jln 1'1lInni"! AR*JCiation. 20'2-872-0611, ~l fret:.l~.el)l.tbqJ).if v~ have QUestions.

Very uuly yours,

~~.~
Michael R. O'Brien
CityAttomcy
(.;It)' Of Lllyaa1e, MmneIODi

cc: The HoDal'able BdWard Mliluter
Bemard Weitzman, cterk·Treuu.rer


