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The Honorable James T. Walsh
U.S. House of Representatives
2351 Rayburn House Office Building
Washington, D.C. 20515

Dear Congressman Walsh:

Thank you for your inquiry on behalf of your constituent Dennis R. Baldwin, who
represents the Town of Van Buren Planning Bo~ concerning the placement and construction
of facilities for the provision of personal wireless services and radio and television broadcast
services. Mr. Baldwin's letter refers to three proceedings that are pending before the
Commission. In MM Docket No. 97-182, the Commission has sought comment on a Petition
for Further Notice of Proposed Rule Making filed by the National Association of Broadcasters
and the Association for Maximum Service Television. In this proceeding, the petitioners ask
the Commission to adopt a rule limiting the exercise of State and local zoning authority with
respect to broadcast transmission facilities in order to facilitate the rapid build-out of digital
television facilities, as required by the Commission's rules to fulfill Congress' mandate. In

jWT Docket No. 97-19}jthe Commission has sought comment on proposed procedures for
reviewing requests for relief from State and local regulations that are alleged to impermissibly
regulate the siting of personal wireless service facilities based on the environmental effects of
radio frequency emissions, and related matters. Finally, in DA 96-2140 and FCC 97-264, the
Commission twice sought comment on a Petition for Declaratory Ruling filed by the Cellular
Telecommunications Industry Association seeking relief from certain State and local moratoria
that have been imposed on the siting of commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Mr. Baldwin's letter, your letter, and this response will be placed in the record of all
three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursumg initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together. representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely,

itl Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Honorable William Kennard
Chairman

1919 M Street, N.W.
Washington, D.C. 20554

Dear Chairman Kennard:

Enclosed, please find correspondence sent to you on behalf of the
Town of Van Buren, a municipality located in my congressional
district.

The-Town's concerns arise from the FCC's efforts to assume
jurisdiction over zoning of cellular and broadcast towers. r
share their interest in this matter and therefore am requesting a
copy of your response to the Town of Cato.

r appreciate your assistance in this matter. Please do not
hesitate to contact Johanna Kenny of my staff (202) 225-3701 if
you have any questions or concerns.

;:'.Luc;ereJ.y,
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Chairman
Federal Communications Commission
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Ex Parte Letter Re: Cases wr97-197, MM Docket 97-182 & DA96-2140

Dear Chainnan Kennard:

______. I am writinp; as attorney for and at the re!!tl~ of t},,. Tnwn nf V"'''' ~11_~. :!,T~••• ~::!:

Planning Board requesting that the FCC terminate all action in the referenced cases, as they
attempt to make the FCC the "Federal Zoning Commission" for cellular and broadcast towers in
violation ofthe intent ofCong:ress, the U.S. Constitution and the principles of Federalism.

Congress and the courts have long recognized that zoning is a matter of local concern. In
this regar~ we respectfully contend that the FCC has little zoning knowledge or expertise and
certainly is not readily accessible to most citizens including those residing in the Town of Van

For these reasons and others, Congress expressly preserved local zoning authority over
cellular towers in the 1996 Act It appears to us that the FCC is now trying to recover this
jurisdiction by issuing rules which improperly and unconstitutionally infringe on local zoning
authority.

. I

The FCC's efforts to assume jurisdiction over any local zoning matter where RF radiation
:: =::...~~;-&~~ :.; ':'~"A4"'~) W1Q.\"-,,c;lJLc:a.ui~ LU W> 111 "v·au :Duren since sucn an ettort Ignores the tact that
municipalities cannot always control the statements citizens make during meetings before

J:IUSERS\PAAlNA\VANBURENlFCC.LTR
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legislative and planning bodies. In fact, many municipalities, by state or local law, are required
to allow citizens to speak on any topic they wish, even on items that are not a part of the agenda.

Some of our citizens may well be concerned about radiation from cellular towers,
notwithstanding that such concern may be unfounded. For the reasons described, we cannot, and
do not wish to, prevent them from mentioning their concerns to us. The FCC's attempt to use
t},;.., "';h,l,,+.i,:,.n...:lr,,:. :::..~~.::-.::: ...';';:;t:z"lC' Z.;,•...:u6· .....~vliLy lU"lU lI:Ver:sc: iocaJ aecls10ns VIolates basic
principles of Federalism, Freedom of Speech and the rights of our citizens to petition their
government.

This is particularly true if a municipality expressly says it is not considering such
statements and the decision is completely valid on other grounds, such as the impact of the tower
on property values or aesthetics.

__ ~__ ... _ ... ..,.._...._w .........,"'_.....,"-4W. ~\oo '"

;'Vl ·~Ulli.ilU LI;~I~ me rl,.,l,., cannot-ana should not "second guess" the reasons for a

municipality's decision. The FCC, like the courts, is bound by the stated reasons given by a
municipality. Either reasons are sufficient to uphold the decision or they are not. The FCC
should not be in a position to "second guess" a municipality's true reasons anymore than the
courts can "second guess" the true reasons for the FCC's decisions.

The FCC's proposal to ban moratoria on cellular towers is objectionable for many of the
reasons set forth .~~'y~._ I~.~ ~!J9..rsg~~Jql;"sp.~nW\ll\kjmuj.t~ ~~'iq. l1r",~
well recognized planning and zoning tool, particularly while they review and update their zoning
codes. More importantly, Congress took away the FCC's authority over cellular tower zoning,
and this includes moratoria.

Similarly, we respectfully request the tennina.tion of the FCC's proposed rule making
preempting local zoning of broadcast towers. As you know, broadcast towers can be over 2,000
feet high -- frequently, among the tallest structures in a given locality. It is therefore extremely
Jtq.liRJs§{?,m.c !i\~ ~ .F.CC.~mlW.~~Ji"~l.Y"A"iF~~~~=~;~ ~;.;,..:i~::.: j'A, ~u~t'''''':'~· v~ "':'~~l

towers on property values, the environment or aesthetics and that even safety considerations take
second place. Safety always has to be the first priority.

Further, setting artificial time limits for municipalities to act on environmental, zoning
and building permit approvals for such towers serves no proper purpose. In fact, we believe it to
be a.violation of the U.S. Constitution, the Communications Act and Federalism for the FCC to
put tUne limits on municipalities to act on all local approvals and then provide that all such
,,~~r;,...ti':'~ ..~!! :-: ::::.;~:::::-=.i~~j- ~':''''Ll'''':' 5lcw.~l0~ ~; ~i!l:; LlLwul,;ipaiiLy aoesnt act Wltnm tnls
timeframe -- even if the application is incomplete or violates state or local law.

J:\USERS'tPRAINA\VAN8UREH\FCC.LTR
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For the above reasons, we respectfully request that the FCC terminate the referenced
proceedings without taking the actions proposed therein.

Respectfully yours,

'V._~ M ...... ,,--_.*~v~V .'b.-~•.A,j.~
DRB/ap Dennis R. Baldwin, Attorney

Town ofVan Buren Planning Board

cc: Elizabeth McCarthy·Bowers, Supervisor, Town of Van Buren
Anthony 1. Geiss, Jr" Chairman, Town afVan Buren Planning Board
.. I .... , ,..11...... . - .~-
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William F. Caton
Hon. Patrick Moynihan
Hon. Alfonse M. D'Amato
Hon. James T. Walsh
Kevin McCarty

, !

J:\uSERS\PRA1NAWANBUREN\FCC.LTR


