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Goldherg Exhihit 7
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IN THE MATIER OF THE SUPPLEMENTAL PETITION OF
BELL ATLANTIC-NEW YORK FOR AUTHORITY TO
PROVIDE IN-REGION INTERLATA SERVICES IN NEW YORK.
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I~csold and ('I ,EC Providcd Acccss Lincs

Ncw York Statc*

400

August

-r

July

-T- .~-

JuneMayAprilMarch

---1

FeblUaryJanuary

a ,--

.-.,

"""0
C
CIS
~ 200
o

.::::
t-

1997

o Resold Lines

• CI Fe Provided Access Lines (estimated)

~.,t ·l;1Ci('r!\,qH~ ~cpt('nlhcl data has not yet been cOtnpfefed



IN THE MAITER OF THE SUPPLEMENTAL PETITION OF
BELL ATLANTIC-NEW YORK FOR AUTHORITY TO
PROVIDE IN-REGION INTERLATA SERVICES IN NEW YORK.

MFSlWorldcom, Brooks Fiber, & Mel Local Networks

G
o
L
D
B
E
R
G

E
X
H
I
B
I
T

9



Goldberg Exhibit 9.
MFS/WoddColll, Brool{s Fiber, and MCI Local Networks
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authonzed UDder a Declaration of Conformity pursuant to Section 15. 101 (c)(4) of Ibis pan
and a compliance infonnation staletIlem, as described in Section 2.1077(b) of this chapter, is
supplied with the system. Marketed systems shall also comply with the labelling
requiremems in Section 1519 of Ibis pan and must be supplied with the information required
under Sections 15.21. 1527 and 15105 of this pan.

(5) The assembler of a personal computer system may be required to test the
system and/or make necessary modiftcations if a system is found to cause harmful
imerference or to be DOtICOmplianl with the appropriate standards ia the configuntion in
which il is marketed (see Sections 2.909.15.1. 15.27(d) and 15.101(e) of Ibis Chapter).

fCC 96-%09

Before tbe
Federal Commllllicatioas Commissioa

Wasbiaetoa, D.C. 20554

In the Maner of
Motion of AT&T Corp. 10 be
Declared Non-Dominant for
International Service

ORDER

Adopted: May 9, 1996 Released: May 14, 1996

By the Commission: Commissioners QueUo and Chong issuing separate statements.
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oxceeds -\T&T' S o....n capacil) on the facl111ies ~loreoveL there are three facilities-based
networks for domestic long distance services which compete ....ith AT&T' s network to link
mternational facilities to US customers' This domestic competition prevents AT&T from
leveraging control over its domestic network to shut out competition on the international
segment In short, It is no longer plausible to view AT&T as controlling bonleneck facilities

I. IDtroduc:tioD

1. We fmd that AT&T no longer is a dominant carrier in the market for
lDternational services. Although the dominant carrier safeguards remain valuable when
dealing with carriers that have the individual power to control prices or exclude competition.
whether in the U.S or foreign markets, we conclude that AT&T no longer possesses
mdividual market power in the U.S. international services market. Accordingly, we find that
AT&T satisfies our test for non-dominant status in this market, and we therefore relieve
AT&T of the regulatory burdens imposed by our dominance standard. This action will
,igni ficantly advance international competition, a primary goal of Commission policy.

2. In addition, AT&T is the only facilities-based carrier on four small,
intemalional routes. These routes individually and collectively constitute a de minimis share
of total U.S. billed minutes.' We do not here determine whether AT&T is non-dominant on
these four routes, becau$e we conclude below that we should forbear from applying dominant
carrier regulation as to these four de minimis routes.' 1bis decision retlec;ts, among other
things, our conclusion that the economic costs of imposing dominant carrier regulation on
these de minimis routes exceed the public interest benefits. Accordingly, we shaIJ forbear
from imposing dominant carrier regulation on these routes under our new authority in the
Telecommunications Act of 1996.'

3 In 1995, AT&T controlled the overwhelming share of me IMTS market, had
exclusive operating agreements with the carriers in most major foreign markets, and had few
nvals in the provision of essential U.S. international submarine cable facilities. At the time,
lJe Commission had ample reason to conclude that AT&:T exercised market power and should
he regulated as dominant for its provision of IMTS.

4. Over the past decade, competitive conditions have changed significantly.
AT&1's competitors now hold operating agreements and intemalional facilities for all major
markets. They share ownership of all major intemalional facilities with AT&T, and the new,
sla!<:-of-the-art submarine cable facilities have reserve capacity available to all owners that

I Federal CommUDicalioas Commission 1994 ~on 43.61 1ntemati0Da1 TelecommUllicatioas DaIa, Tabl.
E.I, at 2-5 (reI. Jill. 19, 1996) ("J994 Secrion 43.6J JIII_o1W1l Data") (AT&T holds. 100 perceIlt mari:et
shan in the provisiOll of internatiODa1 m.SAI' t.lepboae service (IMTS) in four locatioas: Madagascar, Western
Sahara. Chago. Arebipelalo, and Wallis md FutuD&}

I Se. infra SeaiOll m. C

, Teleeommuo,eal1ons Act of 1996. Pub L No 104-104. 110 SW. 56 (1996) ("1996 Aer'').
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5 Changes m market share and consumer behavior also reflect significant shifts in
the market 5ITUcture. AT&T's share of the overall IMTS market has declined to less than 60
percent, and is now below 70 percent in all the top 50 international markets. Demand
elasticitY is substantial, as demonstrated by great volatilitY in household choice of international
carriers in response to specialized pricing and marketing plans. These developments
collectively reveal a market in which we believe AT&T cannot unilaterally exercise market

power.

6 In addition. lhe 1996 Ac! promises to introduce a new wave of large. well-
fmanced competitors with significant customer bases to the U.S. intemalional market'
Similarly, the Foreign Camer Enrry Ordel has reduced barriers to foreign entry by firms
eager to compete in the U.S. market for IMTS. as the recent investment by France Telecom
and Deutsehe Telekom in Sprint demonstrates 1 The rise in number of resellers and callback
operators has also created new pricing and entry options that have had a marked impact on
the market. Fax services over the Internet may also result in new pricing and entry options,
especIally for the Asia Pacific market where fax traffic rivals voice telephony in volume.

7. Applying international dominant carrier regulatory safeguards to AT&T was
necessary in 1985 These safeguards allowed the Commission to monitor possible
anticompetitive pricing behavior stemming from AT&1's market power in the provision of
mternational services. They also enabled the Commission to monitor changes in AT&1' s
Circuit capacity which could indicate anticompetitive activity

8. Today. however, applying the dominant carrier paradigm to AT&T does little
to bolster mternational service competition because AT&T does not control bottleneck
idcdll.:es . including operating agreements). and faces substantial rivall)' by well-established

, The thne ~elilti..-based carriers~ MCI. SpriD~ and WorldCom

We expect that wben the Regional Bell Operating Companies enter the llltematlon.a1 service market. the)"

"di c-e well-positioned to obtain substantial shares in that market.

• Su Marice< Eotry and Regulation of Foreign-affillat.d Ennti••. Repon and Order. IB Dock.t No. 95-22.
1\ FCC Red 3873(995) ("ForeIgn CanJ~r Enrry Order"), r~co" pending ("ForeIgn CarrIer Entry Pendmg

RecOrlSlcUratlon")

See Sprint Corporation Petition for Declaratory Ruling Coneeming Seellon 310(b)(4) IIld (d) and the
?'.lbhc. Interest RequlTemenu of the COmIDWlJc.atioIl5 Act of 1934 as amended. Declaratory Ruling and Order, II

FCC Red 1850 (1996) ("Sprlm DeCl.llOn")

, 7965



competitors. in fact, aspects of dominant carrier regulation may binder competition under
current market conditions if applied to a carrier that no longer has market power. In
particular, the longer tariff-filing notice periods applicable to AT&T as a dominant carrier
subject to price cap regulation may have potential anticompetitive consequences once AT&T
is no longer dominant' The longer notice periods for AT&T, still by far the largest carrier in
this relatively concentrated market, can serve as a price signalina device that facilitates other
carriers' ability to price just on par or s1igbt1y below the AT&T levels. It also means that
AT&T cannot react as quickly and eenaiDly as its competitors in making bids to business
customers. in essence, the disparity in notice periods slows rivalry in the market because the
bidding for significant business customers is a major competitive stimulus in the markeL
Once AT&T's competitors have the facilities, operatine acr=nents, and market credibility
necessary to compete for large business customers, as they DOW do, then restricting the
competitiveness of the largest carrier only reduces competitive performance in the market.

9. With the exception of the four tk minimis routes for which we will forbear
from imposing dominant carrier regulation, we find that AT&T satisfies our test for non
dominant status for all international routes and, therefore. relieve AT&T of the regulatory
burdeos imposed by the dominaoce standud. We nevatheJess remain c:ooc:emed that the
market for intmlational services continues to be marred by generic: SllUCtUrBI problems
unrelated to AT&T's market po~. For example, in our Fonitpl Carrier EnJry Order and
our Accounting Rate Policy StDte_nl, _ stated that the biggest obsmcIe to competition in
IMrS is monopoly or limited competition in foreip colllltries.· Freedom to enter fomp
markets to provide intmIational services to the United States, and deliver and price them
according to competitive conditions, would decisively improve the performance of the IMTS
markeL

10. While our regulatory initiatives, U.S. GoverDlllCltt intmIational trade policy,
and technological innovation work concurrmtIy to open foreign markets, three strueturaI
problems in the world market require atteDtion during the transition to more robust
competition. First, despite the progress achieved siDc:e 1915, we remain coocemed about the
unavailability of operatine apeements for intenWional services to a hqe number of U.S.
carriers. The reluctance of foreip carriers to grant operatina qreements is especially
problematic because it meaDS that new entrllDts in the U.S. marIcet for IMTS cannot claim the
benefits of profitable proportionate return traffic. Foreip market liberalization is critical to
expanding the availability of operatina qreements to a broader spectrum of U.S. carriers.

II. in addition, a 101li history of relatioasbips lIIDOIIg monopoly carriers created
arrangements for the supply and mainteoaDce of intmIatioaal cables that bundled access to
cables and suppot1 services (such as repair and restonItion) in ways DOt fully compatible with

• s.. infra SectiCllS D. B. md C (outliniIlaliriff-ftliD& requiremeats).

• Policy Statemenlon IntenWiooal AccOllDtina Rate Reform, 11 FCC Rc<lJI46 (1996) ("Accovnt'nll Rate
Palrey Slat.""''''"),
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compelluon. The entry of more U.S earners has not fully reversed this legacy. The U.S.
carriers' partners in international facilities are largely monopolists, and these monopolists are
most comfortable with lraditional practices which tend to favor incumbent carriers, including
AT&T.

12. Second, global alliances for SUPplYlDg and marketing international services,
meluding both equity and non-equity alliances, may exacerbate market structure problems in
some cases. We announced a framework for addressing concerns about alliances in the
Foreign Carrier Entry Order.

13. Third, IMTS exhibits poor price performance compared to the domestic long
distance market. Again, this is a consequence of the international market's structure. The
international accounting rate system is particularly a problem in this respect, as high
accounting rates contribute to higher IMTS prices. Moreover, the factors described above
which limit facilities-based entry provide U.S carriers with the ability to charge IMTS prices
which are far more profitable than domestic rates.

14. We believe that the best long-lerm solution for these structural problems is to
open competition on both ends of international routes on a facilities and resale basis. This
would provide competing carriers with operating agreements and the option of claiming
proportionate return lraffic (or even self-correspondence'o in some cases). It would also create
a more favorable environment for carriers to experiment with more efficient and competitive
supply of international cable facilities.

15. But vigorous competition is not yet here, and we will likely see an imperfectly
competitive IMTS market for at least the short-term future. AT&T has made voluntary
commitments which recognize these market structure problems." While AT&T's
commitments cannot alone resolve the market's imperfections, we welcome these efforts as a
fust step.

16. AT&T's voluntary commitments will help improve the maintenance,
reStoration, prOVIsioning and access to cable facilities, assist the Commission's efforts to
monitor the competitive impact of AT&T's global alliances, and help ensure
nondiscriminalory accounting rate arrangements. Further. AT&T has agreed to certain pricing

" "Self-<:orrespoodeDce" refers (0 the transfer of lI"&ffjc by • carrier from lIS facilities in one COllDtry 10 its
facilities in another country.

" ArII.r May 2. 1996 a pan. from R. Gcrvd Salemme. Vice PresideDt - Government Affairs. 10 Scott
B Hams, Chief, International ServICes Bureau, FCC (AT&.T CommibDenl Letter); J•• Infra Secti"" ill; JU alJa
Infra Attachment A
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commitments which will protect consumers against LOcreases in residential IMTS rates for a
three-year transition period. t:

I7. Our determination that AT&T is no longer dominant in the provision of IMTS
and multi-purpose earth station services is not based on the voluntary commitments offered by
AT&T in its May 2,1996 ex pane lener. Rather, it is based on the economic information in
this record regarding AT&T's position in the relevant markets. Many of the concerns raised
by the parties to this proceeding relate to the market structure problems we discussed above
and not to AT&T's market power. We welcome AT&T's voluntary commitments as its effort
to help correct these market imperfections. We therefore accept AT&T's voluntary
commitments and order AT&T to comply with such commitments.

18. Our declaration here that AT&T is non-dominant in the provision of IMTS and
multi-purpose earth station services will not remove AT&T from regulation. Like other
international non-dominant carriers, AT&T will still be subject to regulation under Tide II of
the Communications Act ("Act"). Specifically, non-dominant carriers are required to offer
foreign communications services under rates, terms and conditions that are just, reasonable
and not unduly discriminatory," and DOn-dominant international carriers are subject to the
Commission's complaint process. 14

was determined to be "non·dominant," TlIle II regulatory reqUlIements would be
"streamlined." Specifically, tariffs filed by non-dominant carriers would be presumed lav.ful
and would be subject to reduced notice periods. I'

20. In 1995, the Commission determined that AT&T lacked market power in the
domestic. interstate. interexcbange market, and accordingly granted AT&T's motion for
reclassification as a non-dominant carrier." In the AT&T Reclassification Order, the
Commission deferred AT&T's request to be reclassified as non-dominant in its provision of
all international services. including IMTS. recognizing thar the inremational market warranted
a separate examination. I'

21. The Commission first applied its dominantlnon-dominant regulatory scheme to
U.S. international carriers in 1985. In In/emotional Competitive Carrier," the Commission
determined that, for international service, demand and supply elasticity revealed distinct
product markets. IMTS and non-IMTS, and that every destination country constituted a
separate geographic market. 'l The Commission also treated space segment and multi-purpose
earth station services as separate products.12 The Commission concluded that (a) AT&T was
dominant in the provision of IMTS and (b) all other IMTS pro\;ders (e g, Sprint and Mel),
except the non-contiguous domestic carriers. were not dominant." In addition, the

n. Baekgroand " Id al" 92 and 102.

A Competitive Carrier Proceedjng

19. In 1980, in its First Repon & Order in Competitive Carrier, the Commission
devised the dominantlnon-dominant regulatory scheme for Tide n rate and entry regulation. I'
The Commission defined a dominant carrier as one !hal "possesses market power" and DOted
that control of bottleneck facilities was "prima jacil:l evidence of market power requiring
detailed regulatory scrutiny." 16 The Commission also determined that, if a common carrier

" ATolT Commitmetll Letter; Joe oiJo uifro Aaachmetll A (describing in detail lbcso and odIer vohmtary
commitm.nts made by AT&n.

" SectiOllS 201 and 202 oflbe Act, 47 U.s.c. §§ 201 and 202.

" Sections 206-209 of the Act, 47 U.S.C. §§ 206-209.

, See Policy & Rules Concerning Raus for Competitive Common Cm'ier Services and FlICilities
Authorizations Therefor. CC Docket No, 79·252 ("Competittve CGrrier"). Fim Repon & Ortie, 85 FCC 2d I
(\980); Second R.pon & Ordc, 91 FCC 2d 59 (1982); nctHL 93 FCC 2d 54 (1983); 11tird Report & Ordtr, 48
Fed. ReC· 46,791 (1983); Foruth &pori & Ordo, 95 FCC 2d 554 (\913), vQCDled, AT&T V. FCC. 978 F.2d n7
(1992). ecrt. dtllled, MCI TelecommllllicarionsCorp. v. ATolT, 113 S,Ct. 3020 (1993); Fifth Report & Ordtr.
98 FCC 2d 1191 (\984); Sath Repon & Ordc,99 FCC 2d 1020 (1985), rev'd. MCI T.lec:ommUDications Corp.
v. FCC. 765 F.2d 1186 (D.C. Cit. 1915).

6 CompeWive CarrieT. FirSI Report and Orde, at" 57-58.
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" See Motion of AT"T Corp. to be Reclassified as a Non-DomiJlanl Canier, Do<tet No. 95-427, II FCC
Red 3271," 163·168 (1995) ("AT&T /Uclmsificalio1lOrtie"). lb. Commission fnuud'!bat, while AT&T
"'tain.d "'sidlll1 market power for some dt muti"''' services, AT&T Iack.d market power in the ov.rall mark.,
for dom.stic, intentare, in......xclwlg. services llId should no lOGIer be subject to domiDallt carrier reJUlation for
those services in thaI markeL II found thai continuin& such regulation harm.d mark.1 performance by stifling
mnOVallon and imPOSJDg compliance cosu on ATolT. Id. It 1 27

, Id al 1 2. ATol T' s onglDaI S.pt.mber 22, 1993, mOUon asked thaI II be ",classlfi.d IS non-domUWlI
for the provision of interexchange services. including intA!rnational servic.s. On April 24, 1995, ATolT filed an
ex pa". presetllllion that arped. ilfter alia. thai it should be declared non-dominanl for IMTS. AT&T's mOlion
and a pan. w.'" pul on public notie. for public CommetlL Whil. the focus of parties opposing AT&T' I
motion or Ct pan. preseDIltion was primarily on domestic issues, the followiDC parties addressed inrcmational
issues: B.II AtllIItic, BeIlSoulb Corpontion, Pacific T.lesis Group. Competitive T.lec:ommllllieations
Association, Easoern Telecom Corpontion, Sprint, !be T.lec:ommllllieations Rosellen Association. and Will.1.

" See IDrcmationai Competitive Canier Polici... /Upon & Or_, 102 FCC 2d 112 (1985) ("llIlernat'onaJ
Competitive Carrier"), recoIL de1Wd, 60 Rll 2d 1435 (1986).

" Int.r1lCtl,0II01 Competittve Carrier 11 1 37.

11 Id 11 1 22. 0.20.

11 Id. at 1 47 (ideDtifyina "HawaiiaD r.lepboDe fer Hawaii; AI_om for Alaska; All American Cabl. "
Radio for Pueno Rieo; m-CM fer the U.S, VirJjD J.sIaDds and RCA Globcom for Guam" IS the canien
providing international service for aon·coauguous domestic points).
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Commission concluded thaI no carrier -- including AT&T -- was dominanl in the provision of
non-/MTS sen;ce for any geographic marleet." In addition. the Commission found all
foreign-owned carriers 10 be dominanl for all services 10 all counlries."

22. The Commission also concluded thaI COMSAT was dominanl in the provision
of multi-purpose earth station service. 16 COMSAT subsequently sold its interest in multi
purpose earth stations to AT&T. In 1987, the Commission found AT&T to be dominant in
the provision of multi-purpose earth station services. I'

B. lmernario>ral Services and Foreif'! Carrier Entry Orders

23. In 1992, the Commission modified its 1985 policy that treated U.S. foreign-
owned cornmon carriers as dominant in their provision of all international services to all
foreign markets. Specifically, the Commission adopted a framework for regulating U.S.
international carriers as domillaDt on routes~ an affiliated foreign carrier bas the ability
to discriminate in favor of its U.S. affiliate through control of bottleneck services or facilities
in the destination market." The ':ommission stated that this change in policy regarding the
regulatory c1assifieation of U.S. carriers with foreign carrier affiliations would apply to all
U.S inlernational carriers, whether U.S. or foreign-owneci29 The Commission did DOt exempt
any carriers (including AT&n from this policy to the extent they have foreign affiliations.

,. ld. at" 51·56; sec also jJi. al n.6 ("Examples of nOfl-!MTS services IIle telex, telecnm ... private line,
lugh and low speed daca. [lII1d) videoconferencing").

" ld. at" 72- 73, and 84.

" ld. at 1 66

'" American Telephone aDd TeleJDP/> Company, C_1D1aD&lioa&J CommUllieciOllS, Inc., W<Sl....
Union IDlernalioaal, IDe., Global COIlllIIUllicaliol1S, IDc .• 2 FCC Red 6635, 6639 (COlD. Cor. Bur. 1917) ("£SOC
O,,u,·). on ,..co.... 4 FCC Red 2327 (1919).

" RegulatiOll of International Common Carrier Services, 7 FCC Red 7331. 7334 (1992) ("I"'-'onaJ
ServICes"). Section 63.IO(a) of tbc Commission's rules provides tIW: (I) carriers having no affilialiOD with a
foreign carrier in lbe destination market are presumptively non-<lomiDant for lblt route; (2) carriers affiliated
wilb a fORillJl carrier that is I mOllOpOIy in lbe demnatiOll mad<et are presumprive/y doaIiIwIl for that route;
(3) carrien affiliated wilb a foreign carrier thar is not a mOllDpOly on that route receive closer scnniDy by tb<
Commission; ODd (4) carriers that serve an affiliated destiDation market solely rhrougb tb< resale of lD

unaffiliated U.S. facilities-based carrier's switcbed services are pn:sumptively nOlldoaliJwlt for that 1O\Ite.

" IrrternatlOnai ServICes at 14; see also FOf'<ign Carrier Marut E1Itry at 1 245 (stoIiDg that, "[wJhetber any
U.S. carrier is to be regulated as domiDlDt or non-domiDaat is in pan based on wbetber that carrier is 'affiUated'
With a foreign carrier. ")
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Al the same time, tillS policy did nOI change AT&T's dormnant camer status for the prOVISIon
of certain international sen'ices under Imernarional Competitive Carrier. '"

24. /n 1995, the Commission reaffirmed the basic frameworle for classifying and
regulating a carrier as dominant based upon its foreign carrier affiliations as sel fonh in
International Services." The Commission also concluded in the Foreign Carrier .Entr}' Order
that dominant carrier regulanon should apply to U.S carriers in their provision of
international basic service on particular routes where a co-marleeting or other arrangement
",;th a foreign carrier with market power presents a substantial risle of anticoinpetitive effects
in the U.S. international sen;ces market" In addition. the Commission modified its
dominanl carrier regulations for foreign-affiliated carriers. These changes included reducing
the period for filing tariffs from 45 to 14 days and remo\ing the requiremenl to file cost
support."

25. On February 28, 1996, AT&T filed an affiliation statement in accordance with
Section 63.11 of the Commission's rules and our recent Foreign Carrier EnJry Order.l"
AT&T stated that it had previously notified the Commission of its controlling interest in its
U.K. affiliate, AT&T Communications (UK.) LId. AT&T certified that it also has affiliations
with Unitel Communications Holdings, Inc. in Canada and Subic Telecommunications
Company, Inc. in the Philippines. On March 22, 1996, the AT&T notificarion was placed on
public notice." No comments were received. We address AT&T's regulatory status on
routes where it has foreign carrier affiliates in Section III. B. 6., infra.

,. IrrtemmlOnai Servrces at n.2 (stating !hat "Itlhis cbange ill policy does not modify lbe dominant cm-ier
status, for the provision of certain international services. of ATllT, Comsat, or US. carriers t.h.at provide
International service for non-<:ontiguous domestic points")

Ji ForeIgn Carrier E1W')' 0,."(1£, at 1246.

H ld. al" 245-55.

" Iii at 1 260. We note that tb< Commission moently SlJUIIlliDed lbe tariff ",,!uimnents for nOD-<IoDlIDllIlt
!Dtemational resale lII1d fxilities-based carrim by permiJtiD& lbem to file their iDternationai nleS on llIIe-days'
notice. See StreamliDiDg tb< Intemational Section 214 Aulborizatiou Process and Tariff RequimDeuts. IB
Docket No 95-111, FCC 96-79, 1 77,10-11 (reI. Mar. 13. 1996) ("Streamlining &der"); su also InlematlonaJ
Compotrtive Camer at " 7f>-77 (iDternational tari1fs file<! by carrim regulated as non-<lomiJwlt do DOt require
economic or cost support ODd an presumed lawful).

" 47 C.F.R. § 63.11; see also Foreign Came, Errrry &,ur at" 4. 91. The ForeIgn Carr,er Erruy Ord.,
establisbed February 21. 1996 as tb< date by which U.S. international carrien were required to notify the
Commission of their "affiliations" with foreign canien under the ne.... definition of that term adopted in the
order.

" Foreign Carrier Affiliation Notification. Public NOlice Report No 1·8162. Mimeo No. 62099 (Mar 22.
1996)
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c elUTent Regulation of AT&T's Intemagonal Services

26 As a dominant carrier, AT&T is subject to a 45-day notice period in its
provision of multi-purpose earth station services and price cap regulation (with coDSlraints on
pricing flexibility and long IlOtice periods for tariff changes) in its provision of residential
IMTS. AT&T's international services that have been found subject to substantial competition
and removed from price caps (including commercial IMTS) are subject to 14-day streamlined
tariff notice requirements. Moreover, ATotT bas been required to obtain prior Commission
approval to add capacity on authorized routes and to convey submarine cable capacity,)6 and
must obtain our prior approval before discontinuing, reducing or impairing service on a
particular route. J7

27. In 1989, the Commission adopted price cap regulation for most of AT&T's
telecommunications services, including most international services.3I ATotT services subject
to price caps were divided into three sepIRIe baskets, with a price cap index (PCI) imposing
a price ceiling fot the services in each basket subject to an actual price index (API) that
represents a weighted average of the actual prices of the services within the basket." Under
price caps, AT&T files tariffs proposing: (l) rate changes that do not cause the API to exceed
the PCI on 14 days' notice; (2) changes in tariff regulations on 35 days' notice; (3)
introduction of a new service, a change in rate slrUcttiR:, annual adjustments to its PCI and
API values on 45 days' notice; and (4) rates that would cause the API to exceed the Pel on
120 days' notice.'"

28. Since 1989, the Commission bas 5eq\ll:lltially excluded most of AT&T's
services from price cap regu1ation as individual product market segments became more

.. StnmrJining Order III "44-45. In 00Ir receDI Stremn/ininz O>der, we replaced d>e prior approval
~ClIl for conveyance of cable caplICilY witb a IlOtific:aIioD reqWromeot. We also elimiuared prior approval
requiremcots io add, modify, or c1e1ere cimzits on oudJoriz:ed _ as they appty to carriers such as AT&T thaI
are regu\ated as domlnmt for.- odlcr dian baviDa foreip aftiliMioas. Id III 1 13.

n Id III 1 SO.

JI Policy and Ru1es CODCerIliDI Rates for Domillalll c.men, CC DocIcet No. 87-313, RefJO"l and Order and
Second FIITflw, N_ cfProp<JHd lltJelll<Jking, 4 FCC Rcd 2873 (1989) ("AT&T Priu Cap 0>,,"), Erralllm, 4
FCC Red 3319 (1919), M_orrztttJ- ~inion and Order on 1I«0TI:tiderartOft, 6 FCC Red 66S (1991) ("AT4T
P"cc Cap RecOlUlduation Order"), rernonded sub nom., Ameriean TelephoDe Olld Telqnpb Co. v. FCC, 914
F.2d ml, 1353 (D.C. tir. 1992).

" AT&T PrIe. Cap Order 1I30SI-65; AT&T Price Cap Rec_iderartOft Order I1166S.

.. AT4T Price Cap ReOlllldoratton Ordrr &I 666-611; .. aLro AT&T Price Cap Order II! 309S.311l;
Sections 61.43.61.49, IIId 6l.S1 ofd>e Commission's rules, 41 C·,F.ll §§ 61.43, 61.49, and 61.51.
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competluve" Today, only AT&T's resldentiallMTS remains subject to pnce cap regulation
and its attendant tarifflng requirements, including the possibility of 14, 35, 45, and 120-day
notice periods'l In addition. AT&T is classified as dominant and is subject to dominant
camer tariffing requuements and 45 days' notice for its provision of multi-purpose earth
station services.4

)

D. Pleadings

29. On November S, 1995, AT&T filed an ex pane letter seeking to be declared
non-dominant for international markets based on record evidence showing that AT&T lacks
market power Wlder the dominance Standard established by the Commission." On November
21,1995, AT&T's ex parte letter was put on public notice." Twelve commenters oppose
AT&T's motion." Parties opposing AT&T's motion assert that AT&T uses its size and
historical position to obtain preferential international arrangements, retains a large
international market share, has failed to submit meaningful data on a country-by-country

" Initially, the Commission excluded a number of AT&T', service' from price cap regulation, including
;ervice, provided by AT&T under Tuiff 12, Olld made these excluded service, ,ubjecllo 14 da)'" notice under
streamlined tariff regu1ation. AT&T Pru:e Cap Order al 3034. Subsequently, the Commission found tbal all of
AT&T business services in Basket 3 (excepl for iIIlA10g privaleliDe), 100 services in Baskel2 (except for 100
direclory assistance) and comme",ial service' in Basket I were subject to substantial compelitiOD, removed these
semces from price cap regulation, and permitted AT&T 10 file tariffs for these services on a l4-day streamlined
basis Competition in the IntersWe lnterexcMnge MllblplllCe, CC Dockel No. 90-132 ("lnteruchange
Compelition";, Report and Order, 6 FCC Red SIlO, S88I, SI94 (1991) ("First InteNf%l:Nznge Competition
Order"), recon.. 6 FCC Rcd 7S69 (1991), jiut/wr l'l/Con..7 FCC Rcd 2677 (1992), Second Report and Order, &
FCC Rcd 3668, 3671 (1993) ("Second Inter=Nznge Competition Order"), recon.. I FCC Red S046 (1993):
Revisiooslo Price Cap Rules for AT&T Corp., 10 FCC Red 3009,3011,3014,3011-19 (I99S) ("Commercial
ServiCes Order") Finally, IS a /MUll of A Tel T Reclauijication O>der. ATolT', domestic ",",ice offerings are
nol sUbjeCllo price cap regulalion, may be filed on one day', notice without cost suppon, and are preSUlDed
lawful AT& T Rec/assijicalion O>der at 1 12.

See .~ T& T Reclamjicallon Order at 1 164

., £soc Order at 6639 and 6641, 0.41.

~ AT&T November 8, 1995 a parre lener from R. ~rvd Salemme, Vice Presidcnl-GovemmeDt Affairs.
'u :><olt B Harris, Chief, Inlernatioaal Burnu, FCC ("ATolT November I. 1995 Ex Porte Letter").

" Public Notice, 11 FCC Red 1163 (1996). 00 November 30, 1995, the Commission puted. request far
an exteosion of time far filing comments (DA 95-2412). 00 January II, 1996. the Commission extended the
penod of rime for filing reply comments. Publie Notice, II FCC Rcd 1120 (1996).

.. The twelve include BT North America, Communication Telesystems lntenw,oaal, Competillve
Telecommunicatioos Association, Esprit Telecom. Gtwpbnet. Inc., MCI. MFS Inremationallnc., Poeific Gateway
Exchange. Sprint, TelecommunicllliODS ReseUers Association. Transwarld CommunicanODS, Olld WoridCom, Inc.
On January 29, 1996, Grapbnet filed a motion 10 lICcepr an additional pleadiDllo updale the record concemlDg a
fonnal cOlllplaint against AT&T in File No. E-94-4\ 00 February I, 1996, Pacific Gateway Exchange filed ex
parce comments.
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basiS, and has provided no information to counter data that international collection rates are
rising. The SDN Users Association, Inc., pershing,47 and the Kentucky Public Service
Commission support AT&I's motion. Parties supporting AT&I's motion assert thaI
reclassifying AT&T as non-dominant in the international market would place consumers in a
strong position to maximize their benefit from competitive providers.

m. Discussiou

A. Definition of Dominam Carrier

30. Under the Commission's rules, a "dominant carrier" ~ -",oiled as "any carrier
found by the Commission to have market power (i.e., the power to control prices)...• A
non-dominant carrier is defined as a carrier not found to be dominant" Under International
Competitive CaTTier, the Commission concluded that AT&T was dominant in the provision of
IMrS OD all U.S. international routes." Moreover, after AT&T's acquisition of COMSAT's
multi-purpose earth stations, the Commission found AT&T dominant in the provision of those
services on all U.S. international routes, as well." Accordingly, in order to determine
whether AT&T should now be classified as a non-dominant carrier for these international
services, we must assess wbcther AT&T has market power: (I) within either the IMrS or the
multi-purpose earth station 1D.IIbts; and (2) within any geographic market - that is, between
the United States and any international location.

3 I . The Commission's 1985 IntemtztionaJ Competitive CaTTier decision held thaI
each country is a separate geographic martet based "primarily on 'the need for a carrier to
obtain an operating agreement prior to providing service to a given country.·n Rather than
analyze separately the competitiveness of each U.S. international route, however, the
Commission considered AT&T's market position in the most competitive international market
at that time - the United Kingdom." The Commission found that, at the time, AT&T's
second largest IMTS competitor on the U.S.-U.K. route (MCI International) bad about five

" Pershing is a division of OoDaIdson, Lufkin & Jemeue Securities Corporation.

.. 47 C.F.R. § 61.3(0).

.. 47 C.F.R. § 61.3(t).

" In InlemDliONJ/ COIffJ'diIiw Carrier, the Commissioll foUowed the slaDdanI set forth in the domestic
Co""._Om~ proceedinp to define dominanc:e - !bat is, it would cOIISicier a firm 10 be dominatlt if that
firm bad the "power to CODlI'OI prices or exclude competition." IflUmQtiONJ/ ComptItiliw Carrier at 1 22.

" £SOC Or_It 6639.

" InlemDliOMl Ct>mp.ri!iw OmIT at 1 37.

" Iii. at " 44-46.
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percent of the originating traffic and a negligible share of the terminating traffic. The
Commission also estimated "that in three markets served by several IMrS suppliers, the U.K.,
Belgium and Australia, AT&T bad IMIS market sbares of approximately 91 percent, 95
percent, and 93 percent, respectively. ,," Although noting thaI market share alone is not
determinative of market power, the Commission Staled that "it appears to be a clear indication
of dominance for AT&T's provision of IMrS."" Taking a more global view, the
Commission also found that AT&T was still the only provider ofiMrS between the U.S.
mainland and the majority of foreign countries, and that this suggested AT&T did not face
effective competition and was dominant worldwide. 56

32. With the possible exception of routes where AT&T is the sole facilities-based
provider or where it cotrC$JlOnds with affiliaIed or allied carriers and could potentially derive
market power from those relationships," the record in this proceeding indicates that today
AT&I's market position does not vary subslantially from one geographic market to the next.
No party has submitted persuasive evidence that the market attributes of each U.S.
international route are so different that we are precluded from using AT&I's market position
on a worldwide basis as a surrogate for a roure-by-roure analysis of market share, demand
elasticity, supply elasticity, AT&T sill: and 1UOurces, and pricing for each one of the more
than two hundred international locations.

33. Except for the four routes where AT&T is the exclusive facilities-based
provider," we do not believe that differences in AT&I's market shares among countries
require us to conduct a route-specific market analysis. In 1994, AT&T's overall market share
for all U.S.- and foreign-billed traffic was 59 percent" AT&T has less than 70 percent
market share to the top fifty countries, which account for over 90 percent of U.S. billed

" Id at D43

"Ili.at1 44

" Id. at 1 45 (notiD& !bat "tberc is clqriy SOllIe competitive awketill& advaDllIge to be pined if a carrier
hIS the abiliay to serve all ... mOIl lbnip poiaus because a subocriber is more likely to take service from a
carrier with the more comprebalsive cov...").

" ReJU!atory issues relabn& to AT&T's World Partners and proposed Uniworld alliances are discussed at
Section Ill. B 4 infra. Issues ...1_1 to AT&T's foreigJI carrier affiliations are discussed at Section III B. 6

",fra. ~. also S1II',a 1 25.

.. Se. infra Section Ill. B. 1.

19 /994 ~ctlon 436/ InJ.matioNJ! Dala, Table E.I, at 6
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mlDutes 6C AT&T bas a market share above 70 pera:nt for only 45 of the 170 international
locations, and these account for less than 10 percent of U.S. billed minutes"

34 Moreover, while market shares are a useful starting point for any competitive
analysis, market shares are not the only factors used in determining a firm's market power.
Indeed, as the Commission and antitrust COurtS have explicitly and continually recognized,
market shares, by themselves, are not the sole determining faclOr of whether a fllltl possesses
market power·' Other factors, such as demand and supply elasticities, conditions of entry and
other market conditions must be examined to define a relevant market, and determine whether
a particular firm can exercise market power in the relevant market.')

35. There is nothing in the record for international locations for which AT&T bas
more than 70 percent market share that SII&Ilests there are any critical distinctions for such
markets on the basis of other factors, such as demand and supply elasticities, conditions of
entry, or AT&T's size and resources. In genenI, U.S. facilities-based suppliers may enter all
markets much more easily than a decade 110, whether through direct operating agreements,
indirect transit arrangements, or "switched hubbing" via U.S. international private lines." In
fact, nothing in the record suggests that entry barriers vary substantially among geographic
markets. Moreover, as mentioned above, the rea:Qt enactment of the 1996 Act promises to
bring significant new competition for IMTS service." Thus, we conclude we can analyze

.. s. i>f/rtI Sectioa m. B. 1.

" For 18 of these localiOllS, AT&T uses switcbed 1nDSit os its primary means of routin8 traffic. AT&T
Reply. Auaebmenl E.

" Su AT&T Reclassifit:_ Ordu II f 68 ..... D./l5 ..... citaliOll$ dlercin; InlU7fQtionaJ Competiti>e
("arrier II f 44; Fint lnlervcittmp Co.."mtion ardor at 5190 (mllt.el sbaR aIoDe is Dol necessorily a reliable
measun: of competition, particularly in markets with high supply and <!emllld elasticiti..).

" Id

.. Su Infra Section m. B. 3. L (citing Streamlinina die International Section 214 AulborizatioD Process and
Tariff Requirements, Notice of Proposed RaI1cmaltinc. 10 FCC Red 13477, f 7 (1995) ("StrumJitIi"ll NPRM")
and Foni". C4rriu Enrry Orde • ff I69-70}. "1DdiRcl transit" refers to die pnctice of swilCbiD& traffic 10 an
inlermediate COIIIllry, for which a U.S. CllTier bas an openting qreement, to a dIird country, fat which lbe
carrier may haye DO diRct opentittc apeemeat. SU-li,,;ng NPRM, 10 FCC Red at f 17. Under sucb an
arraDaemcol, die carrier in the intermediate COIIIIlJ1' deliYen lbe U.S. carrier'. traffic to lbe terminal COUllD'Y
under iu own operalin& qreemeat with lbe terminal eountry. ae.:a- multiple U.S. ClITion DOW have operating
agnemenu with all but the smallest~ markets, U.S. ClITion have available to lbem many more tnnsit
optiOll$ than in 1985.

" S. Connecticut OepInmcot of Public Utility Conaol Y. FCC, 78 F.ld 142 (201 Cit. 1996) (Com«lievt
PUC Y. FCC) (CommissiOll may consider lbe effe<:t of imminent futUIe competitiOD on current matUt conditions
10 determine whether further repl1allOll is necessary); PetitiOll of die People of die State of California ..... Public
Vtiliti.. Commission of lbe State of Califoruia to Retain ReauJatory Authority Over Wholesale Cellular Service

(continued...)
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AT&T's market power on a worJd"ide basis, and need not generally make specific route-by
route rmdings. Indeed, the parties to this proceeding largely discuss AT&T's market position
in global terms. We reiterate, however, that we "ill scrutinize individually AT&T's market
position on particular routes that have not supported entry by competing U.S. carriers. We
",ill also apply a route-by-route approach to analyze the potential competitive impact of
AT&T's affiliations or alliances "ith foreign carriers on particular U.S. international routes"

36. Accordingly, we apply standard principles of antitrust analysis 10 determine
AT&T's market power on a worldwide basis and analyze whether AT&T is non-dominant in
the provision of IMTS and multi-purpose earth station services. As in the AT&:T
Reclassification Order, this includes a focus on (I) AT&T's market share, (2) the demand
elasticity of AT&T's customers, (3) the supply elasticity of the market, and (4) AT&T's cost
strucTure, size and resources. We refer to issues raised in the record with regard to specific
locations as appropriate.

B. RegulatoD' Classificatiop of AT&T Ipternational Seryjw

I. Market Share

37. In 1ntemationiJ/ Competitive Carrier, the Commission con<:luded that, while
market share is not determinative of market power, it was a ·clear indication" of dominance
for AT&T's provision oflMTS.67 At the time, AT&T was still the only provider oflMTS
between the U.S. mainland and a majority of foreign countries and. in those countries where
there were other IMTS providers, AT&T had an overwhelming Diarket share." AT&T's
overall share in IMTS has declined even more rapidly than its market share in the domestic
market - that is, from 98.5 percent in 1985, 72.7 percent in 1991,68.6 percent in 1992,63.2
percent in 1993, to 59 percent in 1994." AT&T states that its 1994 share is in the 40-69
percent range for all but three (Haiti, Jamaica and Poland) of the 50 largest international
markets that generate over 90 percent of total traffic, and that even these three markets appear
to have fallen to below 70 percent in 1995.'"

"( .. cODtinued)
Providers in lbe Swe of Califomia, 10 FCC Red 7486. at ff 21 and D.6O (1995) (Californi<J Cellular Perilion),
recon. iUnied, II FCC Red 796 (I99S)

.. Su supra Section n. B; su also mfro Sections m. B. 4 ..... 6.

61 In.ternatlonal Com~tinw Carrier ill , 44

.. Id

.. 1985·1994 Section 4361 InternatIonal Data.

" AT&T notes that, based on its best estimate. of intemational traffic, its share of traffic 10 each of tile..
three counDi.. fell to below 70 percenl in I99S See AT&T Reply at 22 and AllacbmeDl D.
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38 Opposwg parties assen that an overall market share of 60 percent is too high to
warrant reclassificauon. TRA asserts that the slower development of alternative providers for
international sen-ices suggests that AT&T's hold on the international market is significantly
stronger than its hold on the domestic market. TRA observes, for example, that AT&T's
market share based on revenues for US. facilities-based carriers is more than twice that of
MCI and more than six times that of Sprint, with these three carriers together generating 98
percent of IMTS revenues billed by all U.S. facilities-based carriers.

39. In the AT&T Reclassification Order, the Commission concluded that AT&T's
steadily declining market share for long distaDce service revenues (which fell from
approximaIely 90 percent in 1984 to 55.2 percent in 1994) suggested intense rivahy for
market share among AT&T. MCI and Sprint, and supported the conclusion that AT&T lacked
market power.71 While AT&:T generally bas had a higher market share for international than
domestic services, AT&:T bas lost market share faster in the international than in the domestic
market." As a result, AT&T's IMTS market of 59 percent in 1994 was only a few
percentage points higher than its domestic market share and we see no reason based on market
share data to regulate them differently.

40. We also do not believe our conclusion should be different for those countries
in which AT&T bas a market share significantly grearer than the average. We believe that
such high market shares will not persist. Indeed, Appendix B shows that in 1991 there vme
76 countries for which AT.tT had 90 percent or grearer market share. and 18 where AT&T
had a 100 percent market share. AT&T's average market share for those countries (weighted
by revenues) was 95 percent in 1991. By 1994, AT.tT's average market share bad fallen to
74 percent. This trend suggests that AT&T's market share can be expected to decline for
countries where its market share is relatively high today. and that AT&T's competitors'
market shares will increase to a level closer to the worldwide average:' In sum, while
AT&T's market shares in certain countries are certainly high, on the whole we find that such
high market shares are not an obstacle to granting AT&T's motion in the absence of barriers
10 entry which might prevent AT&T's competitors from continuing to gain market share.

41. Based on the most recent data available to the Commission, we have identified
four markets in which AT&T is the sole facilities-based provider of IMTS." AT&T's share
of U.s. billed minutes on each of these routes constituted 0.002 percent or less of total U.S.
billed minutes in 1994. Collectively, the minutes on these routes accounted for 0.0025

., AT&T Reciossif'rcOllo" OrMr at n 67-72.

AT&T bas lost five percentage points on avm.ge per year since 1991. Seesvpra Section m. B. I.

" See COflMCI""" PUC v. FCC; see also Califonuo Cellular Pe/I/to" at n 31-33.

'. See rnfra Section m. C
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percent" As explamed below. we believe that It IS appropriate to forbear from imposing
dominant carrier regulauon for the proviSIOn of IMTS to those countries.

2 Demand Elastic;rv

42. Demand elasticity or responsiveness is the propensity of AT&T's customers to
switch carriers or otherwise change the amounl of senices they purchase from AT&T in
response to relative changes in price and quality." High demand elasticities indicate
customers' willingness and ability to switch to or from a carrier in order to obtain price
reductions and desired featuresn

43. In 1994. according to AT&T. approximately 5 million of the 14 million
residential customers who made al least four international calls during the year changed
pre-subscribed carriers. AT&T adds that demand for U.S. outbound calling is frequently
concentrated in specific areas (California and New York, eg., have high concentrations of
calls to the Far East; Florida and Texas to Central and South America) making it conducive
not only for foreign carriers and their affiliales, but ~Iso for small independent fums, to enter
the market and compete by offering services to very targeted groups of customers, regardless
of whether such firms have their own facilities.

44. WorldCom and CompTel argue that it is highly unlikely that AT&T subscribers
migrated to new carriers based upon differences or changes in international switched rates, but
that the most sensible explanation is that those subscribers changed carriers based upon
differences or changes in rates for domestic services. WorldCom adds that many AT&T
subscribers make comparatively few international calls per year, resulting in a high level of
demand inelasticity for AT&T's international services. Comptel asserts that, by bundling
"1+" domestic long distance and direct-dial international traffic, the U.S. presubscription
system substantially increases the inelasticity of demand for AT&T's international switched
services.

45. In the AT&T Reclassification Order. the Commission concluded that residential
customers are highly demand-elastic and will swilch 10 or from AT&T in order to obtain price
reductions and desired services. The Commission noted that the high chum rate among
residential consumers - approximately 30 milliQn expected changes in 1995 -- demonstrated
that these customers find the services provided by AT&T and its competitors 10 be very close

" 1994 Sec/;"" 43.61 /lIIomatiollQ/ Data, Table A. I.

'6 See CommercUiJ ServICes Ord6r ilt 3016.

~ See also ll11ernDl,ollQ/ Compoll/tve Corrier at n 26-29 (stating that demand substitutability for
IOtemationaJ services refen to • subscriber's ability and williDcncss to switch among and between various
services. and that lMTS was not a lood substitute for omer international telecommunications services).
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substltutes. 71 The Commission also found that business customers are highly demand-elastic"
The record evidence in this proceeding is that CODS\IIDers are even more price sensitive for
international services than they are for domestic services.

46. For example, those CODSWDers who make over SIS per month in international
calls switch carriers over 25 percent more often than average, and that even the remainder of
international consumers (those averaging under SIS per month) switch carriers at a higher rate
than customers that make no international calls," Moreover, for IMTS service, many
consumers do not look for generic international prices; rather, they are often very demand
sensitive for a price to a single country" In addition, an increasing percentage of AT&T's
international "dial I+" service customers are selec:ting discotlDt plans rather than paying
AT&T's basic rates. In 1989, the pem:mage of AT&T's international "dial 1+" service traffic
on discoUDt plans was zero. By 1994, this percentage bad incteased to 60 percent.12 In
comparison, traffic calls under AT&T's True PromotiODS plans 8CCOtIDted for only 53 percent
for Domestic basket I traffic in 1994," These data indiC8lC that IMTS customers are
responsive to market signals, including price, and are consisteDt with the conclusion that
AT&T's own price elasticity is high, and that customers are likely to switch carriers to take
advantage of price promotions.

47. In sum, the record provides substantial evidence which indicates that AT&T's
customers are highly demaDd-elastic14 and supports our conclusion that ATelT alone earmot
raise and sustain prices above a competitive level for international services."

3. Supply elasticity

a. Ojlerating Ammns!\s

48. The Commission explained in the First InJeTuchange Competition Ortie that
there are TWO factors that determine supply elasticities in the market. The first is the supply

nATclT lUd<usification Or_ II 1 63.

.. Id. II 165.

U AT&T Reply at 19-20.

" 5«~, ~.g.. AT&T Reply at 20.

" For~;p CaTTIer Market Entry II" 1.6-13.

n Id at 179.

.. 5«~ SIipI'Q Sectioa m. B.

" 5«. FiNtllfler=hong~":_/l/l0" Order at 58&7.
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capacity of existing competitOTS: supply elasticities tend to be lugh if existing competitors
have or can easily acquire significant additional capacity in a relatively short time period.
The second factor is low entry barriers: supply elasticities tend to be high even if existing
suppliers lack excess capacity if new suppliers can enter the market relatively easily and add
to existing capacity." In International Competitive Carril!r, the Commission concluded that
the most significant entry barrier in international telecommUI1lcations was the need to obtain
an operating agreement before providing a particular sen1ce to a particular counriy."

49. AT&T observes that "other carriers have negotialed direct operating agreements
WIth all but a handful of tiny international locations. "II AT&T states that there are three
facilities-based carriers serving every international location that accounts for more than 0.1
percent of international revenues and that the total traffic represented by such tiny
international locations represents only about one hundredth of one percent of U.S,-billed
international minutes," WorldCom argues that foreign operating agreements continue to be a
major barrier to entry.90 WoridCom alleges that it experiences far more difficulty than AT&T
in persuading its foreign correspondents to amend its operating agreements "to authorize a
fuller menu of U,S.-billed services[.]""

50. Although barriers to entry exist, they are not so great as to bar effective
competition, nor are they particular to AT&T. Today, the record evidence indicates that
multiple U.S. carriers have operating agreements to all but the smallest IMTS markets that
account for less than one-tenth of one percent (0.1 percent) of intema1ional revenue. Indeed,
while there are international locations that are served only by AT&T,92 there is DO evidence in
the record to demonstrate that AT&T has the ability to exclude alternative suppliers.'] To the
contrary, while we recognize that some entry barriers will remain t1Dtit other COtIDtries remove
barriers to competitive entry in their international telecommunications services markets, new

" FErst lrrterachange Com~tlllonOrder' at ssaa.

.' lnl~ntQ1ionalCom~tltrvcCQl'TIV at 1 33

U AT&T November S. 1995 U Parl~ Letter 112

.. Id; AT&T Reply at 4-5 .

" WoridCom Oppositioa at 15-16.

• Id at 16

9: See supra n.l.

n 5«~, •.g.. Morcan Stanley, U.S. Investment Researcll. Edword M. Gre.nbelJ, Myles C. Davis, "TresCom
Int.rnational: Fat MiDUles, Muscular Growth- (Apr. 4, 1996) ("",ommendiDc iDvestment iD third-tier IMTS
camtt because of -company's ability to caiD mm.. sbare iD lbe Cast-llfOwiDC intemationallonl-distance

mark....) (Morgan StanJ~).
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L.S. faciliues·based suppliers may obtain operatIng agreements and enter the market much
more easily than a decade ago.

5 I Wealso note that we recently removed U.S. regulatory impediments to the
prOVision of service on an indirect, switched transit basis to facilitate the ability of U.S.
facilities-based carriers to serve thin routes, or routes for which they cannot obtain a direct
service agreement." In addition, we recently approved the practice of "switched hubbing"
ItvITS via U.S. international private lines through countries we have deemed "equivalent" (to
date. Canada, the United Kingdom, and Sweden)." We frod that the increasing availability of
both multiple operating agreements and of alternative means for U.S. facilities-based carriers
to route their traffic supports a froding to reclassify AT&T as non-dominant on all but the
four U.S. international routes on which, as explained below, we will forbear from imposing
dominant carrier regulation...

b. Submarjpe Cable and Satellite Capacity

52 In Internal/onal Comperitive Carrier, the Commission found that AT&T's use
and ownership of facilities did not provide the basis for a finding of dominance. 91 The
Commission noted that submarine cables lire a "joint undertalcing" of U.S. carriers and their
foreign correspondents. Carriers can purchase additional indefeasible right of use (IRU)
capacity in submarine cables, and carriers lire also able to use satellite facilities, which lire

available in large quantities world-wide, to provide service.

53. AT&T asserts that it does not control the supply of international facilities as its
"ownership sblIre of total international submarine cable capacity is 21.6 percent. ,," AT&T
adds that it does not own any purely international satellite facilities, but instead leases satellite
capacity to meet its international needs" AT&T also adds that its multi-purpose earth station

.. See Streamlmmg NPRM at 1 17 ("clarify[ing) that Commission rules and policy permit carrien to provide
>ervice on an indirect. switched tnDsit (or 'Itld beyCllld') basis tbrougb intermediate counlries whicb lbey are
aulborized to~ OD • direct, facilities basis, reganlJess of wbetber dtey have Section 214 authority to selVe lbe
ultimate destination country").

.. See Fore,p Carr/Q £1It1)I Order at 11 169-70.

.. See also StreamJinurg Order at 1 49. There, lbe Commission streamlined its procedures for discDIItiDuing
International service because it found that the "inere... in the number of intmlalional carriers and competition in
international services means that cusromen can switch to &Dother international carrier if service is disc:ootinued
b)' theU' CIIITClIt carriee

r Int~rnatlonaJ C~"'petltrv~ Can-Ier at 1 57.

.. AT&T November I, 1995 Ex Pane Letter at 2; see also id at n.3 (mting!bat its -ownership sbate of lbe
U.S. end [of these iDtmWional submariDe cables] is 43.2 percent") and Allacbment A at I.

.. AT&T November 8, 1995 £X Parte Letter at 2.
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service offerings are not only subject to substantial competition, but involve modest revenues
for a declining service. and include 58 percent fewer active CirCuits than last year. 100

54. Panies opposing AT&T's motion argue that other carriers are not always able
to purchase needed IRUs, are unable to obtain submarine cable capacity in a timely fashion.
are not permined direct access to submarine cable facilities, and do not have any control over
maintenance and restoration of submarine cable facilities. 101 MFS, for example, notes several
technical and administrative implementation problems associated with activating submarine
cable capacity.lo, It argues that U.S. owners of common carrier cables should be required to
make capacity available to new entrants on an "as needed" basis. MCI asserts that AT&T's
cable activation procedures for the TAT-I2!TAT-13 cable system demonstrate that significant
bonlenecks still exist. MCI describes delays it bas encountered throughout the cable capacity
activation process. IOJ MCI and Sprint assert that AT&T controls several strategic functions of
submarine cable system operations, including control over the cable head and the restoration
process, cable station access terms, and choice of siting locations. They argue that AT&T
prioritizes its own traffic and negotiates preferential deals with foreign correspondents.
Sprint similarly asserts that AT&T continues to have a bottleneck as all Sprint transatlantic
cable traffic must pass through AT&T's digital cross-connect or demultiplexer'"

55. In the AT&T Reclassification Ortkr, the Commission concluded that domestic
supply was sufficiently elastic to constrain AT&T's unilateral pricing decisions and that in
making this determination "AT&T's competitors have enough readily available excess
capacity to constrain AT&T's pricing behavior. "10' The Commission noted., for example, that
within 12 months AT&T's largest competitors could absorb almost two thirds of AT&T's
total switched traffic for a combined investment of $660 million. 106

56. In the international market, transmission capacity available to all U.S. carriers
bas dramatically increased over the last decade as competition in satellite and cable capacity
has increased greatly on most routes. In 1985, AT&T owned approximately 85 percent of

"" AT&T Marcb 12, 1996 c:r parte letter from Charles L. Warcl, Government Affair> Director to Wilham F
Calo•• Acting SecreWy, FCC, at I ("AT&T Man:b 12, 1996 £X Pane Letm').

MFS Comments at 2-5; MCI Comments at 3-1; Sprint Comments at 35-31.

MFS Comments at 3-4 .

'" See MCI Marcb 20. 1996 c:r parte lener from PaWl V Brillson. IDtmwional Anomey Regulatory Law.
to William F. Caton, Acting Secretary, FCC.

,,. See Spnnt March 20. 1996 c:r parte letter from Kent Y Nalwnura, GeneraJ Anomey. to William F
Calon. AcriDg Secrewy. FCC.

HH If T& T R~c/assificallo" (Jrdt!, at , 58.

". Id .t 159
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the L.S end of the TAT-6 and TAT-7 cables. Today, AT&T owns 43 percent of the u.s.
end of submarine cable facilities currently in use. '07 By comparison, AT&T's competitors'
collective o....llership interest in international transmission capacity exceeds AT&T's ownership
lDterest 101 Thus, there are sufficient competitive alternatives for capacity if AT&T attempts
to engage m strategic behavior.

57. [n addition. there are now submarine cables in which AT&T did not take a
lead role, ineluding PTAT, CANUS·\/CANTAT-3, and the North Pacific Cable, that comprise
an important proportion of total cable capacity in the transatlantic and transpacific regions
respectively.'" Moreover, virtually all of AT&T's international satellite capacity is leased
from COMSAT, or from the three private (non·INTELSAn satellite systems .- Orion.
PanAmSat and Columbia". The 1995 Monthly Circuit Status RepoltS filed with the
Commission show that 80 countries are reached by U.S. carriers only by satellite, compared to
97 countries by cable and satellite or only by cable. In this context, we note that AT&T's
service to the countries for which it has more than 70 percent market share is most often done
on the basis either of satellite circuits or switched transit I II

58. The concerns raised by opposing parties focus on international submarine cable
capacity and fall into four categories. First, AT&T's competitors allege that they are having
difficulties obtaining needed cable capacity on an IRU basis. AT&T asserts that it "talIIIot
and does not prevent other U.S. caniers from obtaining capacity in a submarine cable system,
as either an owner or an IRU holder."112 AT&T states that., "during 1993 - 1995, AT&T

AT&T Reply ata

" Su AT&T November a, 1996 a Pan. l.etter al2 and A_enIA at I (AT&T and AT&T's·
competilo,,' OWll 43.2 and 43.5 percenl oWllef1hip interest in lbe U.S. end of the cable systems, respectively);
,.. also AT&T Reply at a ("[alfter subtnocting the fRUs AT&T has sold to third parties, AT&T actuallyeontrols
<he usc of only about 346 pcn:enl of the US end of cable facili"es"); AT&T Reply at 9.

,.. Reeva.luation of the [)epreeillled-Origillal.{;ost Standord in Setting Prices for Conveyances of Capital
loterests in Ove=as CommUllieations Facilities Between or Among U.s. Carriers, Order on Reconsidemion, a
FCC Rcd. 4173 (1993).

", AT&T is also one oftbRe domestic satellite (domsal) providers and, as such, is now pennilled to offer
both domestic and international services using ilS domsat facilities. Sit. Amendment to the Commission's
ReJUlato~ Policies GovemiDC Domestic Fixeq Satellites and Sep&nte Interuricmal Satellite Systems, IB Docket
No. 95-41 (reI. Ian 22. 1996). In approvinC the provision of iDtematiooal service by domsars, however, lbe
Commission nOled that it did -not expect a significant amount of public switched services to be provided" over
these systems Id at" 30-2.

" See AT&T Febnwy 15, 1996 a pane lener from Charles l.. Ward, Government Affairs Director. to
William F. Caton. Actine Secretary, FCC.

,., See AT&T April 8, 1996 a parr. letter from Il Gerard Sa.lemme, Vice President - Governmenl Affair>.
to William F. Caton. Actina Secretary, FCC. al7 (AT&T April a, 1996 Ex Pan. Letter).

17984

executed 45 such [RV Agreements (for 1.142 MAOUs'") With US carriers, including MCI.
Sprint, lv!FS, [and other carriers.]"'" We fmd that AT&T has submitted sufficient evidence
to support its assertion that it has made cable capacity available to its competItOrs on an IRL
basis.

59 Second, AT&T's competitors contend that they have experienced significant
delays in obtaining cable capacity from AT&T (including delays in accessing capacity in
TAT-I2II3) and, therefore, that they are unable to provide service to their customers in a
timely and competitive manner. AT&T explains that these delays "have been caused by the
llnatlticipated spike in demand for TAT-12113 capacity and the manual data base entry system
required by the introduction of new cable system technology in TAT-12/13"'" AT&T states
that it has taken steps to resolve the maner, including meeting with the affected parties to
discuss specific means to improve the provisioning process. '16 We believe that the record
does not support a finding that the delays some of the carriers have experienced in obtaiDiDg
cable capacity from AT&T stem from strategic anticompetitive behavior.

60. Third, AT&T's competitors allege that AT&T does not permit them to have
direct access to their cable facilities, but instead requires them to access their cable circuits
through AT&T's facilities. This arrangement., they argue, results in their having to accede to
cable station access terms and conditions imposed on them by AT&T, as well as their having
to pay additional fees for such access. Fourth, AT&T's competitors complain that AT&T has
e"elusive control over the maintenance and restoration of cable facilities which allows AT&T
to re-route its competitors' traffic on inferior routes or on satellites. In response, AT&T
asserts that "every major decision, including the selection of Iandiilg points, routing, nerwork
interface, responsibilities of cable station owners (including inten:otmection) ... is decided by
arms-length negotiations and vote of the cable consortium."'17 AT&T states that "[e)very
ownership agreement ... requires, at a minimum, a 50 percent or greater vote to agree on
any decision."'11 AT&T states that it does not bold a majority vote in any such ownership

'" A "MAOU" is a minimum assiJDable UDit of ownef1hip.

'" See AT&T April a, 1996 a Pan. Letter at 7 (fOODtote added); see also id. at Alt3chmenl B (abulatillc
AT&T's fRU sales from 1993 throucb 1995).

II' Id at 2.

Id

lP Jd at \

,,, Id at 4 (emphasis deleted).
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agreement and. therefore. asserts that It docs not have control over the planning, construction,
operation or restoration of any common carrier cable system. '19

61. We note flTst that many of the commenters' concerns regarding direct access to
submarine cable facilities and the maintelWlCe and restoration of cable facilities are the
subject of contractual arrangements with regard to specific submarine cable facilities. We
encourage carriers to raise these issues in the context of our oversight of construction and
maintenance agreements for the introduction of future submarine cable facilities.

62. We conclude that the concerns raised in this proceeding regarding access to
international facilities are DOt sufficient to WlI1TlIIIt continued classification of AT&T as
dominant for IMrS and multi-purpose earth station services. Supply is sufficiently elastic in
the international context to mitigate any potential exercise of unilateral marlcet power by
AT&T. Indeed, as this Commission recently stated in its Inttmational 214 Streamlining
Order. because of the large growth and variety of available facilities for international service,
"the opportunity to monopolize facilities on a route bas nearly vanished. "'20

63. Although we find supply capacity sufficiently elastic to constrain AT&T's
market behavior, we welcome AT&T's YollIIItaI'y commitments to address the concerns raised
in this proceeding regarding submarine ~le capacity. Although DOt the basis for OlD'

decision, we believe AT&:T's commitments will do much to alleviate the parties' concerns
regarding submarine cable capacity.

64 In an effort to improve the circuit IClivation procesS, AT&:T has agreed to
reduce the current provisioning interVals to 15 days for intra-<lffice circuit IClivation and 25
days for inter-<lffice circuitlClivation, effective July I, 1996. AT&T also promised to act in
good faith to further reduce the provisioning intervals to 7 days for intra-office circuit
activation and to 20 days for inter-<lffice circuit IClivation beginning October I, 1996. AT&T
also committed to act as a broker for U.S. carriers seeking to obtain ~Ie capacity on an IRU
basis from the common reserve of consortium cable systems that land in the U.S. in which
AT&T is an owner. In addition, AT&T agreed to provide the dry-side portion of the digital
access crOSS-CODDecl switches (DACs) on 111 IRU basis retrolClive to the start of service for
TAT-I2f113 and TPC-S. Further, AT&T committed to seek competitive bids for the
provision of baclchaul facilities used for submarine ~Ie restoration, and to use its best efforts
to achieve a TAT-12 restoration arrangement for existing capacity. 'II AT&T will also form
and manage a "Western Owners" group to foster discussions concerning the quality and

'" frl. at 3·5; JOe auo id. at 5 ("decisiOltS ... lOR] Dol mad< unilaterally by AT&T, bul rather after
negotiations lIIIJODI all own......d ultimat.ly by vole of the majority."

120 S17£amlml1lg Ordtu at 1 13.

Il' AT&T Commitment letter al ilems 3·5. lItId 7; see also mfro AIIa.bment A at 13·5 lItId 7 (d.scribing
the.. commitments in d.tail).
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performance of AT&T's operations at the cable landing stations and involvement in weI plant
maintenance and repair. lU AT&T also agreed to establish a committee with the Eastern and
Western cable owners to discuss the long-term consortium cable planning configurations for
the Pacific Ocean, Americas, and Atlantic Ocean regions. '1J Finally, for a period ending May
9, 1997, AT&T will provide the Commission with the name of the purchaser, facility,
capacity, and price for IRU conveyances to other U.S carriers not affiliated with AT&T
within thirty days after the conveyance. '24

65. The Commission's finding in 1987 that AT&T was dominant in the provision
of multi-purpose earth station services was based on the facts that AT&T owned five multi
purpose earth station facilities and the Commission had only recently authorized multi-purpose
earth stations to entities other than AT&T'" AT&T currently provides analog multi-purpose
earth station service to five interexcbange carrier customers; three of these customers have less
than ten circuits total, and the other two customers (Sprint and IDB WoridCom) have only
325 circuits.'" Today, elasticities of supply for multi-purpose earth station services are high
in that competitors can enter the market relatively easily and add to existing capacity.'"
Further, elasticities of demand are high in that customers are able to switch among carriers
and services. J2l Indeed, demand for multi-purpose earth station service is on the decline as
customers opt for services that are more technologically sophistieatcd. l29 We therefore find
that AT&T lacks market power in the provision of multi-purpose earth station services and,
accordingly, should be reclassified as non-dominant for these services.

4. AT&T's Cost S!lUctUre. Size and Resources

'" AT&T Commitmenll.tter at item 6'. soe also infra AllaChment A at 1 6 (definiDl ·'0'.1 planl" as
subm''lIed eabl. lItId UIOCiated equipment lItId deseribinl this commitment in detail).

'" AT&T Commitmenlleaer at ilem I; JOe also mfra Aaachme.t A at 1 I.

AT&T Commitment Letter at item 13. 'ee also infra AllaCbment A a,' 13

£SOC Order at 66-41, 11.41.

AT&T March 12.1996 £J< P_ Leaer at I.

'I' Sn id. at 1 aDd AllKbmetll (sbowiDa the ....Ilite capaci!)' ID use by AT&T and iu .umerous
eompetiton for multi-purpose urtlt statioD service).

III Jd.

". See id. at I (mulli-purpose.arth statiOtl saviee -is a dedi.inilltlalol semee, nowata le.el of active
.ircuiu 51 percenlle.. than lUI year. .. the Iotal biUlD1 for the service is approximately 52.5 ... [milliOtl)
annually").
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66. At the time of International Competitive Carrier, AT&T had gross service
revenues approximately ten times that of all its interexchange competitors combined. \lO

In addition, the annual increase in AT&T's toll service revenues was greater than the
combined revenues of AT&T's largest competitors, including MCI and Southern Pacific
Communicationsu , Today, AT&T faces large, well-financed competitors that involve multi
bIllion dollar investments from the predominant carriers in three of the four largest European
Cnion countries,'" Wlth MCI and Sprint having total toll service revenues of $11.7 billion and
$68 billion compared to AT&T's $36.9 billionlll

67. In light of these changes, in the AT&T Reclassification Order the Commission
declined to find that AT&T retained market power by virtue of its lower costs, sheer sizz,
superior resources, financial strength, or technical capabilities.')4 Rather, the Commission
concluded tha1, while one carrier might enjoy certain advantages, including resource
advantages, scale economies, long-term rellllioDShips with suppliers and ready access to
capital. such advantages alone do not constitute persuasive evidence of lIIlIfket power. '" In
the AT&T Reclassification Order, we restated the conclusion we reached in the First
lnterexchange CompeTItion Order that "the competitive process itself is largely about trying to
develop one's own advantages and all firms need not be equal in all respects for this process
to work."I"

68 Parties opposing AT&T's motion, including en, GrapImet, MCI, Sprint,
Transworld and WoridCom, argue that AT&T retains market poWI:!' by virtue of its sizz.
They argue that AT&T's sizz and superior resources enable it to negotiate favorable
con~tual arrangements with its foreign correspondents includini, for example, international
rate agreements which rivals cannot obtain. They include in this category growth-based
accounting rates based on AT&T traffic volume. BT argues that AT&T's resources also give
dominant foreign carriers reason to discriminate in favor of AT&T through arrangements such

'>0 Consolidated Applicaion of AT&T and Specified Bell Sym.n Companie',96 FCC 2d II (1984)
("Consolidated Applicatio,,").

ld. .. 62.

Frmce Tele<:om and Deu\S<:he Telekom, for example, bave made. commitmem to invest $3.5 - 4.2
billion in the SpriDt Corporation. Se. Petition for Declantoty RulinC CODCemiDg Section 31O(bX4) and (eI) and
the Public Inlerest RequiremetltS of the CommwticatiOlls Act of 1934, IS amettded. FCC 95-491 (released Jan.
II, 1996). In addition. British Telecom bas made. 54.3 billion iDvestmetlt in MCI. Se. MCI CommUllieations
Corpo~lIon. 9 FCC Red 3960 (1994).

Statistics of Common eamen, FCC, at 7 (1994/1995 Edition).

AT&T ReclassificatiOll Or~r'I' 73

ld.

Jd at , 7J (ClU1Ig Firs! InJercchtmge Compelllio" Order at 5891·92).
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as the WorldParmers and Uniworld Joint venrures. i3 BT, lI.1FS, MCI, and Esprit argue that
these joint ventures pose a substantial risk of anticompetitive effects and warrant regulating
AT&T as dominant on routes covered by these agreements.'" BT, MFS, MCI, and Sprint
argue that the Commission should require AT&T to file copies of its joint venture
agreements. 1J9 Sprint, for example. claims that the Commission will not be able to assess the
competitive impact of these joint "entures without copies of the underlying agreements. '40

69. We now conclude, as we have for the domestic, interstate, interexchange and
non-IMTS International markets,'" that AT&T's cost structure, size and superior resources are
not alone persuasive t\idence of market power. We recognize that AT&T's size and market
share may give it the ability to negotiate more favorable settlement rate arrangements with its
foreign correspondents, and that international settlements payments constitute a significant cost
element for U.S. international carriers. We reiterate, however, that our international
settlement policy requires nondiscriminatory accounting rates, division of tolls and
proportionate return traffic, '" We believe our policy can effectively prevent foreign carriers
with market power from discriminating in favor of AT&T or any other carrier in the
senlement process. 14' AT&T, moreover, has committed to use its best efforts to establish one
minute accounting rate arrangements and, where only growth-based arrangements can be
achieved, to use its best efforts to establish growth-based thresholds on aggregate industry

IP BT Comments at 3; see also Esprn Comments at 1-9.

no BT CommenlS .. 3-4; MFS CommeulS II 13-15; MCI CommenlS II 26; E5prit CommeulS II 3-9; su also
MCI April 10, 1996 C% parre letter from DotIaJd 1. Ewdo, Director - ReguJllOI)' U1w, 10 William F Caton,
AC1IDg Secretary, FCC ("MCI April 10, t996 Ex Pane letter").

... BT CommenlS.1 5; MFS CommenlS.t 13-14; MCI April 10, 1996 EJ. Part. Lener: SpriDt CommenlS.t
26-30.

Sprint COmmeDlS .. 26-30

In 1915. the Commission concluded that AT&T'. cost SVUetule, size and resource. alone did Dot require
that ATItT, wbich bad less than leD percent oflbe total non-JMTS marltet, be coosidered cIomiolDt for the
provision of non-lMTS service, Specifically, we DOled thai it would DOl oppelT to be ratiooaJ for ATAT "to
..cntice IMTS ""••:;0:.... or returnS in • billhlY speculative bid 10 pin contI'Ol of the DOO'JMTS marltet."
JlIl.rnulJoMi ComperiltV. Carrier II' 55.

See AccolUll"'~ Ral. Policy Star"""", .. , II.

'" See" g, AT&T Corp. Proposed Extensioo of AccOIIDtinC JUte Apment for Switched Voice service
with Argenti..... ISP-96-W-062, Order, DA 96-378 (Intem.tiooaJ Bur., reI. Mar. II, 1996); see abo ~.amli"'''1

Or~T'I' 90; Accov1lt"'1 Rm, PolJq Stalem.lIl.I" 3G-35 (recolDizinl thai additional nexibility in the
accounting I'3tes process may be warnnted in effectively comperi~ive markets).
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traffic volumes. ,.. It also has cOmmitted to follow certain dIsclosure procedures. under
Section 641001 of the Commission's rules,'" to promote transparency in the negotiation of
accounting rates by U.S. carriers.'"

70. We share commenters' concern that foreign carriers with market power have
both the incentive and ability to discriminate in favor of AT&T through arrangements such as
WorldParmers and the proposed Uniworld alliance. We do not, however. believe these
concerns are unique to AT&T or derive from AT&T's market position. Rather. they are the
consequence of foreign carriers' market power.

71. We recognize that global alliances are a source of potential efficiencies in the
world market that could benefit coosumers by improvinB the speed 8IId coordination of global
services.

14
' Alliances are also a source of anticompetitive concern when they have the

capability and incentive to di.!criminate asaiDsI competitors. ,.. Cross-equity holdings lIDIong
the partners create an especially powerful incentive. Market power, particularly through
control over bottleneck facilities. can provide the caplbi1ity for discrimination. This was the
risk posed by the BT investment in MCI and the investment by DT and IT in Sprint.

72. WoridPartners and Uniworld are nevertheless different from equity aIJiaDccs
such as Sprint's Global ODe alliance 8IId MCZ's Concert alliance. AT&T explaiDs tbu its
WorldPartner alliance involves primarily marketiDg~ that provide common
service standards (and in some cases ~licensinlof software to support services) for aU
members in offering their respective customers the global-business-orientecl service that is
branded as WoridSource. Individual members colllrol customer cOntacts and pricing. Some
members of WorldPartners are also genenl p8I1Det'S in WorldPartDers Company that provides
"non-common carrier services (i.e., billing and collection services)· ..• for all WorldSource
services. Uniworld is a proposed joint venture between Unisource (comprised of Swiss
Telecom PIT. Telia, KoninkJijlce PIT Nederland, and Telefonica de Espana) and AT&T that
will "act as the sole provider of inn-European dala and closed user group ... voice services

'" AT&T Commilmem Letter II item 10 (abo eommilbDl '" provide upoa Commiuioa req.- ibfonDaIioa
sufficient to determiDc ATitT's avenae a&:C0\IDtiD& rase IlIlder lOy future or~ 1fOWlh-lraed amaccmeau
thAI are b.ued 00 ATltT's traffic volumes); soc a40 l1rfra AaacbJDent A at 1 10 (describiDa lbese commillllems
in detail).

41 C.FR. § 64 1001.

AT&T CommitmeDt Loner at i1em 9; , •• DUO i'!/i'a Attachment A at 19 (des<:ribiDa this commitmeot in
detail)

Fore'gn Car...er Entry OrrJe II 1 95.

S..,d

AT&T Marcb 21. 1996 apart. letter from R. Gerard Salemme, Vice PresideDr - Gavenuneot AlfaiIs, to
Will,am F Caton, Acrillg SeenlMy, FCC. at 3 ("AT&T Marcb 21,1996 u Pane Lener").
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marketed in Europe by national distributors. "". In addition, Uniworld will be the distributor
of WorldSource services in EtD'ope. Neither WoridPartners nor the proposed Uniworld
alliance have cross-eqWty holdings among the metnber companies. Neither alliance has an
operating vehicle that owns transmission capacity. And the marketing agreements are not
exclusive. Members can belong to more than one alliance. The only restriction in the
proposed Uniworld arrangement would be a commitment to "refrain from marketing their own
parallel intra-European offers in competition with Uniworld's services."'" Memt>ers could
still offer services of third parries. such as other alliances. even for intra-European markets.

73. In the Foreign Carrier £1111')1 Order. the Commission detcnnined that dominant
carrier regulation should apply to U.S. carriers in their provision of international basic service
on particular routes wh~ a co-marketing or other arrangement with a foreign carrier with
market power presents a substllntial risk of anticompetitive effects in the U.S. international
services market. '" The evidence on the record in this proceeding does not support a flDding
that either WorldPartners or the proposed Uniworld alliance presents a substantial risk of
anticornpetitive effects on any U.S. international rotne where these alliances provide or
propose to provide service. The record consists largely of allegations that these alliances in
and of thetnselves pose a substantial risk of anticompetitive harm. Such unsupported
allegations are insufficient to warrant a finding at this time that AT&T should be regulated as
dominant on rotnes wh~ it is allied with a foreign carrier with market power. We note that
the alliances lack the strong financial incentives flowing from equity investments, as welI as
any legal power of exclusivity.

74. We are. however, mindful of the potential for anticompetitive behavior arising
from AT&T's alliances'" Certainly. one reason for AT&T to pursue these alliances is to
persuade its foreign partners to build a special relationship in the marketplace with AT&T.
We may revisit our conclusion if further information presented to us by members of the
industry, including AT&T. indicates that either of AT&T's alliances presents a substantial risk
of anticompetitive effects on the relevant rotnes. As we continue to monitor the activities of

AT&T Marcb 21.1996 u Pane Letter AlS, D.6.

'Sl Jd. &1 S.

FOI'C1gn Canolii' £nny Order at" 245-55. The re&WatorY safeguards that apply to U.S. canien
rell1lated .. lIomiuItt beClllSe of 10 allilllce or atllJiatioo with a f"",ip carrier wilb morItet power OR wt fonll
in Section 63.10(c) Df the Commissioo's Nles. Thew safeguords ditrer from those that bave applied to AT&T in
Its rell1l.tiOll as • domilwlt Qltier. S.e sr.pra Section U. C.

'" s.•. e.g.. MCI April 9, 1996 a pane lette1 from Paul. V. Brillsoo. IotmWiooal Regulatory Arton>e)'. to
William F. Catoll, Actio& Secrmry, FCC ("MCI April 9. 1996 ~ Pane Lener") (cilinr &lQCbed April 4. 1996
letter from A. SIIlldberJ, Ditector of Telia Network Services lnternatiooal ("'feli.-), to James A. SorJ, Director
Europe, MCllnlematiaaaJ.loc. ("10m ...•w....... dul you _ iolOlDled abour <lUI' qreemeot with AT&T
whicb is based on lOotber level of aceauotiol rate than our proposal to you. 1 would lilte to point out to you
1hAt it i, jU5titled by our ,!>"cial busmess relatioMhip aod mUNaI bu,mess oppommities-).
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these alhances the pertinenl questions are: (1) is there any evidence thaI AT&T's partners use
control over bottleneck facilities 10 discriminale against rivals in the markets contested by
WorldPartners and Uniworld, and (2) is there any evidence thaI in practia: AT&T's foreign
partners are consistently choosing WorldPartners and Uniworld as the preferred supplier for
these services'

75. We have linle reason to believe that requiring AT&T to file its WorldPartners
Association Membership Agreements (AMAs), as several parties request. will assist us in
answering these questions. AT&T has certified to the Commission that there is good ground
to support its conclusion that the AMAs do not contain information required to be submitted
under Section 43. 51 of the rules. As a disaetionary maner, we also decline to require AT&T
10 file the agreements for review and commw by the parties that have requested to review
these agreements. Disclosure of the AMAs could be competitively damaging to AT&T and
could disco\llalC foreillD carriers from participating in the WoridPartners alliances if they fear
that detailed financial and operational aspects of their business agreements will be disclosed '"

76. AT&T has submitted explanations of the purpose and method of operation of
WoridPartners for the record.''' Moreover, parties have filed numerous comments in response
10 AT&T's submissions.''' We also note that, although it is not a basis of our decision,
Commission staff had the opportunity to informally review a representative sample of the
AMAs and coocluded that the AMAs do not provide information that would assist us further
in determining whether the WoridPartners alliaoces pose a substantial risk of anticompetitive
effects in the U.S. international services market According1y, given the large amount of
publicly available evideoce filed in this proceeding regarding the WoridPartners alliance,
coupled with the arguably confidential and proprietary natIn of the contracts, we deny the
parties' requests that we require AT&T to file its WoridPartners agreements al: this time.'''

77 We invite other carriers to come forward al: any time if they believe that there
is any pattern of discrimination in access to foreillD bonleneck facilities that favors the AT&T
alliances. We reemphasize that we will not permit either AT&T or any other carrier to enter

". 5«e ATolT April 30, 1996 EX pane leiter from Elaine R. McHale. General Attorney, to William F.
Calon, Acting Secretary, FCC, at 6, D.S.

'" 5«e ATolT March 21, 1996 Ez Pane Letter, ATolT March 7, 1996 EX pane letter from Judy Arenstein.
Vice President - GovCTlllllCDt AIWn, to William F. Catoo, Acting Secm3ry, FCC; ATolT Reply al 30-33.

,,. 5«e, e.g., MFS Comments It 2, \3·15; SpriDI CommenlS at 26-30; Espril Comments 111·2,5.0; 11tA
CommeDts It 1-2; BT Comments It 1.0; Graphnet OppositioD at 1.0; AT&T Reply at 30-33; MCI April 9.
1996 EX pane letter from Paula V Brillsoll, Iotematiooa1 Attoroey - Regulatory Law, to William F. CIIOtt,
Acting SeCTCWy, FCC; MCI April 10, 1996 Ez Pane Letler.

,,. However, we reserve Ibe right to onIer ATolT 10 file Ibe agreemeDts upoo clear evidence of I compelling
public interest reasoo to require submissioo of these IgreemeDts. No such interest has beeo prese.ted to us II
this rime.
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;nlo any exclusive arrangemenl or special concession thaI would pose a substantial risk of
anticompetitive harm in the U.S. internalional services market."·

78 AT&T's commitments WIth respect 10 its WorldPartners alliances "ill assist us
as we continue to monitor the impact of these relationships. AT&T has committed to file a
circuit status report for calendar year 1997 "ith respecl to AT&T circuits between the United
States and its WorldPartners' members on their home country route.'" AT&T will also file a
confidential report, covering the twelve-month period after the issuance of this order, of the
number of AT&T·led WorldSource services bids "ith respeclto services provided "'ith equi~

members of WorldPartners.'60

79 In SUIJunary, we believe that opposing parties have failed to demonstrate that
there is a significant difference berween AT&T's cost strUcture, size and resources in the
international versus the domestic market that would necessitate a finding of market power in
the international services market. To the contrary, a determination that AT&T does not have
market power and is non·dominant for all international services, as SON Users Association
observes, will put consumers, particularly commercial users, in a strong position to maximize
their benefit from competitive providers. Therefore, as to AT&T's cost strUCture, size and
resources, the record evidence suggests that we should regulale AT&T's international services
on the same basis that we regulate its domestic long distance services .• as being non·
dominant.

5. fIi£iD&

80. In /lItematiOlIQ/ Competitive Ca"ier, the Commission found that the IMTS
market was not sufficiently competitive to ensure that AT&T would be unable to manipulate
rates in a way that discourages competition. It concluded that, "until such time as competition
in the provision of LTlvITS more fully develops so as to negate AT&T's ability to control prices
or exclude competition," it would be necessary to continue fuJI scale regulation of AT&T for
its IMTS offerings to aIJ countries's,

81 AT&T asserts that its international prices have continued to decline as its
senlements costs .- the largest cost componenl of international calls .. have been reduced.
Opposing parties, such as WorldCom, argue that AT&T should remain under price caps due
10 the fact that AT&T's average revenue per minute has declined less than the decline in the

Fa,"ig>t Cam". £Jury Orlin at 1 257

AT&T COmmilmCDt Letter II item II; see alJo "'fro Atw:blDenl A It 1 II.

"" AT&T Commitment Letter II item 12; see also "'fro Atw:blneDI A 111 12 (describing Ibis commitme.'
.n detail).

161 Ift,~rnationtJ1 COfftpttiltv, Carrier at 1 46
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effective settlement rate and that Commission data document a recent upward trend in
AT&T's mternational wllection rates. ,,%

82. We agree that U.S. internaticmal calling prices are at the very high end of the
"zone of reasonableness. "'" Indeed, residerJtiallMTS pricing is significantly higher and more
profitable than U.S. domestic long distance calling prkes, and some IMTS prices have risen
over the past several years.'" AT&T's average revenue per minute (ARPM) for intenYtional
services is SO.98, which is six times the ARPM for domestic services. '" This provides some
evidence to suggest that either AT&T bas the ability to set price, or that there are other
significant problems with the structure, conduct and perfornwtce of the international madet
that result in prices higher than they would be in a more competitive market.

83. The record in our Foreign Carrier Martet Entry suggests that high intenYtional
calling prices result more from problems with the strIIcttJre, conduct and perfornwtce of the
international market than from market power unique to AT&T. I.. Similarly, there is evidence
in the record here to support our conclusion that residential lMTS customers are very price
sensitive, and can be expected to switch international carriers in response to price
promotions. l67 We therefore find that AT<l:T alone cannot raise atld sustain prices above a
competitive level for residelltial services without riskiDa loss of its customers to its
competitors. ".

84. We rec:opize that there may be some merit to the argument that lower calling
prices may result from U.S. industry atld government efforts to achieve lower aceoUDliDa
rates. The Commission bas a _U-estab1islH:d policy of achieving this goal, and this policy
seems to be wortiIJa·'19 To encourage AT&T to negotiate lower aceollDting rates, however,
the Commission baa previously concluded that AT&T should not be required to pass through

,,' WorldCom OppoIitioa aI 14-15.

'" Su AT&T Price Cap Order, 4 FCC Red aI 2177; CaJifonria Cdlldar P.,itiCNI aI 17 UlCI".n.

,.. Su Sllltistica or CommUlli<:lli.... Commllll ca.mn, Federal CommWlicatioas CommiSllioll, IlIlIIIaI
editioos (retleetillL lifter alia, priea for resiclalliallMTS pncm,1Ild U.S. domdtic 10D1 cIisllmce caIIiDt>.

,n Sel ATAT November', 1995 b P",,"LetIcr at AlUChmllll C, Table 2; AT&T bcl4zsificatWtr Order at
,30U

". Fontip Camer MarUI E.Nry at 16.

Su nopra S<:ctioa ill. B. 2.; SII abo AT&T bcltWificanon Order at" 71-79.

". Su Fint IrrtetUc/laPrp ColrlpetifiCNI Order at 5117.

'" Su MOfIIll Sf&llIIY at 7 ("mhe FCC has acruaJly t&Icen the lead in trying <0 force down 1ICC0UIltillJ
rates with taCtics tbat OR bold for a governmelll acC1lC)'.").
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savings from lower accounting rates as an exogenous factor lowering prices under price
caps.'70 We continue to believe the high prices in the IMTS marlcer are not the result of
AT8<r s failure to flow through accounting rare reductions or from its market position. but
rather from S!l'Uctural problems in the international services market.

85. Indeerl, we continue to be concemcd that, until there is more robust
competition in the international telcwmmunic:ations services market, the U.S. may be
"exportins" the benefits of competition through high, above-c:oS! accounting rates that inCTC3SC
the profitability of foreign monopolists. In 1985, at the time of International COlllpetitive
Carrier, the U.S. net settlements deficit was S1.I billion. In 1994, it was 54.} billion. As a
result, we must continue to work with U.S. industry to promote international accounting rate
reductions in order to lower charges for U.S. international caHers. m

86. We remain especially concerned about the apparently large profits that U.S.
international carriers make as a result of imperfections in the U.S. international mattet. It
appears that AT&T's competitors, including WorldCom. could choose to sacrifice some of
their profitability to increase their market share, but have not done so. In As a result, we
believe that it will be necessary to expedite the entry of additional U.S. competitors to the
U.S. international services market as provided for under the 1996 Aer. Additional competition
is the best way to reduce high U.S. intemalional calling prices.

87. In the interim, we believe we can help encourage price wmpetition by
removing regulatory requirements that might discourage innovative price reductions, such as
the longer notice period applicable only to AT&T among U.S. interDational carriers.

113
We

also welcome AT&T's voluntary commiancnts to maintain its existing rates for residential
IMTS for a three-yeat period ending May 9, 1999, and to maintain the rates in effect on April
1, 1996 for customers enrolled in AT&T's True Country offer (excluding China) fOf a period
ending December 31,1996.11< A&r December 31,1996, AT&T may raise rates fOf True
Country; however, ATelT commits that, if the rateS fOf this offer increase by more !ban five
percent (excluding China), AT&T win have an offer in place with rates for a customer's
selected country (excluding China) discounted 15 percent compared to the same basic
intemationallong distance price schedule as in the True Country offer AT&T has agreed to
make this 15 percent discounted offer available until May 9. 1999. '"

S.I AT&T Pricl Cap 0rdP

Acc""",i", Ildrc Policy Slat_rrt.

'" WorldCom and its ptedocnsorcompatlies. for elWllple, pl'Ovidld. total r<hInJ to !D.eSlo" of 57.3
p<rcent p<r year during lbe past~. Wan 51 1.,0.2 (feb. 19, 1996).

A Td'< T ReclassificatIon Order at , 13; SOl abo Streaml"'lng Order at ~ S\

:'. AT&T Commiancnt lencr at items 1-2.

Id. <el 0/.0 "'fro Atuehment A II" '·2.
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88. Acceptance of AT&T's voluznary pricing commitments will contribute to the
unprovement of the performance of the international market - performance, as explained
above, which is currently very poor. These voluntary commitments achieve this goal by
exploiting the fact that, while AT&T does not have the unilateral ability to set prices and
should therefore no longer be regulated as dominant, AT&T still bas sufficient market share
to have some effect on overall market performance. Therefore, by proposing these pricing
commitments, AT&T bas effectively detemd its competitors from seeking to naise their prices
above the committed levels, because AT&T's competitors, to retain market share, will have
no other choice than to compete with AT&T It essentially the same price. In this way,
AT&T's voluntary commitments ensure that IMTS prices of all carriers will not increase
dramatically dwing this transition period to more robust competition. "6

6 Foreign Canier Affiljatjons

89. AT&T has reported to the Commission affiljations with foreign carriers in the
United Kingdom (AT&T Communications (UK) Ltd.), CanIda (Unitel Communications
Holdinas Inc.) and the Philippines (Subic Telecommunications CompIny, InC.).117 We find
that AT&T's affiliates do not control botrleneck services or facilities in these countries and
therefore lack the ability to discriminate apinst tmaffi1iated U.S. international carriers
terminating traffic in these countries. Accordingly, we find AT&T nondominant in its
provision of U.S. international service on these routes under the frImework adopted in
InreT1lQliDIfQ/ SDvices."1 We nevertheless reserve the riaht to revisit AT&T's status on its
affiliated routes It a 1ater dare in the event AT&T's affiliates in the future obtain mmtet
power in some area which could enable them to diJcriminIte agaiiIst llnaffiliated U.S. carriers.

90. AT&T explains that its U.K. affiliate provides domestic service on a fiIcilities
basis and international service on a resale basis."9 It notes dud: its U.K. affiliate is prevented
by regulation from owning any international fiIcilities in the United Kingdom, which bas a
duopoly for the provision of international facilities-based service. '10 A February 1996 report
issued by the U.K's Office of Telecommunications (OFTEL) states that, in the United

'" Wellote, bowever, that our belief that AT~rs vollllltar)' commitment to maiDtaiD lower prices will
set'\'e to deter price illeteUeI by other curien should DOl be read to SIIgest that AT~T bu martel power.

~ Su AT"T Affi)iarioo Stalemell~ File No. FCN-96-004 (filed Feb. 21, 1996); AT~T April 30, 1996
Letter from Michael Bebretls, to JoaDlle Wall, IntemalioDal Bureau, FCC (AT"T AffiliatiOll Letter); He abo
supra 125.

". See ntpra " 23-24.

AT"T Affiliation Letter II 2.

'" See AT"T Affiliation Statement at 4, n.S; see abo BllMCl Order, 9 FCC Red 3960,13 and n.2 (1994).
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Kingdom, BT's nel\''Ofk is the most comprehensive, ....1th an unparalleled degree: of
coverage. 'II OFTEL states that BT has 94 percent of all residential exchange lines (by
number). The OFTEL report also states that BT remains dominant in basic retail sen-ices. In
199415, BT's market share (by revenue) for simple voice telephony ranged from 94 percent
for local calls to 70 percent for outgoing international calls. Given BT's market position, the
C.K.'s duopoly for facilities-based international service, and the low legal barriers to entry in
the provision of U.K domestic service, we agree with AT&T that it warrants regulation under
Internarional Services as a nondominant carrier on the U.S.-U.K. route.

9 J. Unitel, AT&T's affiliate in Canada. is a facilities-based carrier that provides
domestic long distance and international service. Unitel is a new market entrant in Canada.
Only as recently as June 1992 did the Canadian Radio-television and Telecommunications
Commission (CRTC) permit carriers other than the regulated monopoly Stentor'" to offtr
long distanct public teltphont servict to the United States and within the Canadian provinces.
Stentor carried 85 percent of Canada-U.S. switchtd traffic in 1994; Unitel carried 8 perctnt
v.ith tht remaining marktt shart held by other facilities-based carriers and private line
rtscliers.'1J There is no tvidence in the record., and we have no reason to believe, that Unitel

controls bottleneck services or facilities in Canada.

92. In the Philjppines, AT&T's affiliate operates on a facilities basis but only in a
small geographic segment of the total market -- tht Subic Bay Freeport area. It provides
domestic long distance and international service (as well as value-added services). Again, we
find no evidence that suggtsts AT&T's affiliate controls bottleneck services or facilities in the

Philippines.

93. In addition to these affiliations, AT&T bas previously reported an affiliation
with Jamaica Digiport International Ltd.,'" an entity that AT&T believes may not meet the
definition of a "foreign carrier" under Section 63.01 (r)(l)(ii) of the rules.'" We need not
resolve this issue because it does not appear, in any tvent, that this entity controls bottleneck
services or facilities. Jamaica Digiport is a joint venture among AT&T, c&W, and
TelecommunicatioDS of Jamaica Ltd. Jamaica Digiport has a business license to provide

111 Promoting Competition i.D Services over Telecommunications Networks., issued by the Office of

Telecommunications, United KiDldom, FebruarY 1996 at 34.

: 12 Stentor is an association of the major telephont companies in each of the Canadian provinces, plus

Telesat Canada.

'" TeleGeography, lnc. I99S at 90, Table 2b

!U See. t.g.. AT&T Application for Authorization to Convey Interests in Capacity in the G~p·T Cable

System. File No ITC-96-o&4 (filed Jan. 26. 1996)

'" 4; C FR. § 63.01(r)(l)(ii)
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