
Utilities TcJecommunicalioos Council (UTC)
TeJecommunicalioDs RescUers Association (TRA)
U S West Communications, IDe. (US West)
WilTei. loc:. (WilTel)
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Figure 1

AT&T Market Share
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Source: FCC, "Long Distance Market Share, First Quarter 1995"
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Tablet
A"eRIC Seal Prica

Minutes Jill. I, 1991 JIll. I, 1992 Jill. I, 1993 JUl. I, 1994 JIll. \, 1995 July 6, 1995 Percent
Chuge

50 S8.59 S8.60 $1.74 S9.04 19.28 SI.I2 2.7

125 S21.25 S21.\9 S2I.IO $11.20 S19.47 SII.l2 -14.7

250 142.23 142.12 $40.49 $40.49 137.S3 S33.7S -20.1

500 $13.34 $13.10 S76.66 S78.98 $67.61 SS9.13 -28.2

1000 1166.12 S16S.65 1141.95 SI54.02 SI35.22 SI19.66 -21.0

To oblain bat price we reviewed the llriff. for baic MTS, Reac:h-Out -Amen:ia, AnyHour Sari.... TNC tu-ds, TNC USA,
and TNC S."i.... We caleullled the bat avlilllble price for each of the 60 CUIIOmerI profiles conlained in the Joint Bell
Coml*lies JIIIIe 9, 1995 e-II,AI~I B, Reply Affidavit of Paul W. MllCAwy. Appendix B, 16-8, 10-12. Thoee
profiles c:onsilled of dislrilMiona of mileqe and lime of Uy for diffemtl callilll 1'OllIII1CI. for ellCh profile we calculaled the
best price from the IIbove IlIriffed pric:ioa piIIIa. finally, we calcullled the limple avenlge for ellCh 1'Olume level (number of
minutes per monIh).



APPENDIXC

STATEMENT OF AFFIRMAlIVE VOLUNTARY COMMIlMENTS IN
SEPTEMBER 21, 1995 AT&T EX PARTE LETTER

(AS CI..ARIFIED IN OCTOBER 5, 1995 AT&T EX PARTE LETTER)'

AT&T, in its september 21, 1995 leacr (as clarified by its October 5. 1995 leacr), states
lhat it commits 10 the foUowing provisions:

3.

Recommended Decision,'

AT&T will (tie any new geographically specific wiffs that depaJt from its traditional
approach 10 geographic averaging for interstate residential direct dial services on five
(5) business days notice. Sucb tariff uansmittals will be clearly identified as affecting
tbe provisions of this commillDeot. This will continue for tbnle years unJess the
Commission adopts rules addressing this issue for aU carrien or!bere is a change in
federal law addres.sing this issue.

I.

2.

AT&T will cooUnue 10 comply with an conditions and oblip1ioos contained !be
various Commission orden reprding tale inreJratioo becweea the contiguous forty­
eigb! staleS and the states of Alaska, Hawaii, Puerto Rico and the ViJlin Islands, until
or uoles.s those orden are superseded by COIIfI'eS5iooa1 or Commission actioo.'

AT&T will comply with an !be cooditiODS and obliplioaa coataiDed in the
COlIUIlissioD orden associated with AT&T's purcbue of Alascom, Ioc., including the
6Jasrorp Aurhnriptjon Order. the Market Strpctm Order, and the EiDIl

I 1bis.ppendiJt summarized ooly AT&T's aftinDaIive COIDIIIittDeIIt cootained in its
Seplember 21. 1995 E& bl1C letter, as clarified by its Cktober 5.1995 E& fml: Letter.

I 1bese include. but are nor limited to, die foIJowin&: lipMidMnmt of IlomesIi<;
Communjqtjnpc-SW"itc Fecilltjp by Ngp-Qqymyppp1 'W"'mi, Docket No. 16495,
SeccJad ItI:port and Order, 35 FCC 2d 844 (1972) m:ma. MemonDdwn 0piIIi00 and
Order,38 FCC 2d 665 (1972); Jmqptjgn of 'um yd Seryjcos for !he Prpyjsjop of
OP'DUie'jms by Autborizcd Cggggm Carricg bmtccII the Upjtod Stales Mainland

yd !he Offshore PojnIs of Hanii Ala" yd Puenp Rjc;gNirJia Isla•. FCC 76­
665. Memorandum Opinion, Order and Authorization,61 FCC 2d 380 (1976);
' ........ gf.*' and Scoiqrs for the PmyiIiog of Cmg.,niAdmn by Authoriu;d
ComJ!lOl Carrim ""tt«cD the t1Djtcd Sgtcs Main'''''' yd )he Offshore ppm of
Hawaii, A.... yd PI!edp Rjcgl\'jIJiQ ....., FCC No. 77.364, MemorIIIdum
0piDi0D and Order, 65 FCC 2d 324 (1977); '.,.;00 of..yd Seryjces for the
PmyjsipD gf Cgmmypjgdjng. by AuIhgripd CmPPl Carrim !lllnrMJ the tlojted
SPU" Mejplgl yd !he OffI!JoR PojnIs of Bawati, A""" and PI!edp Rjcol\1jrJin
1I'anda, FCC 79-419, Memorandum 0piDi0a and Order. 72 FCC 2d 215 (1979);
' ........ of BM yd Seryjces for !he Pmyjsjm of Cmp"mjptjgpa by Aythnrjyld
CO!DQ!OII Carrim Bmteca! !bG Comjpoy& Stw and 61gb Banii PIJenp Biro yd
!bG YIIJin " ..., CC Docket No. 83-1376. JoiIIIIIoard Pinalltecommended
Dllciaioa.9 FCC Red 2197 (1993) (f'UJI! Bexm"!C'Yh' Pnciajm); Jmrcntjon of
BM gd Servig;s for the Pmyjsjog of Cgm'D""icJtin by AII!bpriml Cm"l9!!
Canim b!IttteGg die QmdC'l!l!ll SP'" yd Ala"" RaDii Puenp Biro apd )he
YIIJin Ida""', cc Docket No. 83-1376, Memorudum 0piIIi00 and Order. 9 FCC Red
3023 (1994) (Mubt Stn!CtUR Qnfer).
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4.

5.

AT&T willlimil price inCtaSe5, if any, for 800 DireclOry Assistance provided
pursuant its tariff FCC No. 2 and for interstate Analog Private Line services provided
puTSllllJll 10 its tariff FCC No.9 10 • maximum increase in any year of no more than
!be increase in the Coosumer Price Index (CPl). AT&T will file such tariff changes
increasing !be prices for these services on not less than five (5) business days notice
and sucb tariff JraDsminals will be clearly idenJified as affecting the provisions of this
commitment. 1bis CommillDeDt will CODtinue for a term of tbnle years

a. AT&T will offer for tbme yean • ca.IliDg plan for low income residential
consumen lhat aDows tbem 10 place oue boor of interstate direct dial service at • tale

frozen at I 5~ below cunan basic schedule IlIles. 'These CUSlOIIIen also may enroU
in AT&T's odJer discount programs. Qualification crileria for customers on tbU plan
will be those establisbed by state Public Utility Commissions for implementing !be
Commission Ufeliae and Link-up pl'OlraJlI5. AT&T will extend this offer to
cuSlomen who participate in !be state aid program used to desennine qualifICation in
!be Ufeline or Link-up in that state, to areas in • state nor curreatly covered by aD

approved Ufeliae or Link-up plan. CuslOmers in tbose areas may enroU in this offer
by demonstrating their participation in that state aid program. The State of Delaware
curreat.ly does nor participate in either Ufeline or Link-up. Therefore, AT&T will
qualify Delaware customers for this offer based 00 their participatioo in • public
assistance program identifIed in consultation with tbe Delaware Public Utility

, ~ In R ApJ!li9lljop of A1'K9ID Inc., AT&T Cmporatjop yd PacifIC T!'1I!lrmn. Inc.
for Tgpd'et of CnggpI of A"K9ID. Inc. from Pacific TC!Irmp Inc. to AT&T
CoqlogIjoD. File Nos. W-P-C-7037. 6520, Order and AutboriDIioo. FCC No. 95-334
(rei. Alta. 2. 1995) (6""'9'9 "I"bnrjptjop 0nIer); Imeptjgn of Rates and Serv;ces
for )he Prpyisjog of ComDU'J'ira'inm by AuIborimI ComJllOll CIrrim bcawOCl! the
CgntiCUQIIS SWes yd A""" Hawaii. Pump Ric.o and tbe YIIJin ......... CC Docket
No. 83-1376, Joint loud FiDallteconI..-Ied Dllcisioa. 9 FCC Red 2197 (1993)
fF'malllg;gpmlc!MlM Dec:jslog); JpJcmtigl gf ItMrs and Seryiccs for )he Prpyjsjop of
Coml!l!llJi9lljops by Aytboripd Cgmmgn Cvrien hctweeg )he Cngri!!M!ll smAi and
Ala" Bagii PyCJ10 Ric.o yd the y;mg 'sIamls, CC Docket No. 83-1376.
MemoraDdum OpiDioo and Ordec, 9 FCC Red 3023 (1994) ()fatket Strucgqe Ord«),
IdlI:!dllg F'mal RrmnJDe!!!lfld Declsjog. 9 FCC Red 2197 (1994).
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Commission.

b. AT&T will offer for thRe years an interstate direct dial service for low volumc
residcoDaI COIIsumen that allows them to purchase calling at guarameed mes. For
the first year, c:aI1en will pay $),(lO per mOlllh for the initial 20 minutes, and calling
iD excess of the first 20 minutes will be priced on a posWized basis at the rate of
$0.25 per minute for peat (Day period) calling and $0.15 per minute for off-peat
(EveniDg and NigbllWcekend period) calling. During the secood year the service will
be priced at $3.00 for the initial 20 minute period and DO bigbcr than $.27 per minute
for peak and $.16 per minute for off-peak overtime calling. During !be third year the
service will be priced 110 bigber than $3.25 for the initial 20 minute period and 110
bigbcr than $.27 per minute for peat calling and $.16 per minute for off-peak calling.

c. AT&T will DOtify its cusromen of the availability of !be plalls iD (a) and (b)
throuP a bill meIAF every dIiJd moadI wbeG dIcir usaae iD tbat moadI Is below
$10. III addiIioa, AT&T wiD deYdop a lXlIISIIIIJeJ' out nlIdI pJ'OJDIII that will
include, UIIOIII otbcr tbiDgs, the foDowiDc: (i) AT&T wiD impIemr:Dl a IIatiooaI and
Ioca1 public iDformaIioD procram DOtifyiDg tbe public of tbe avai1abi1ity of these
offen; (Ii) AT&T will iDform tbe COQIUmer IdvocIIes pIItieipatiDg 011 !be AT&T
CoaIuuler Pue.I and otbcr aaboaalllld Ioca1 COOIUIDCI' poups of !be availability of
these offen; (iii) AT&T will traiD its cusromer avice~ 011 tbe
pruYisioaI of tbeIe offen aad iDsunl dIcir UDdeIataDdiug of tbe appIicatioo of these
offen to a customer's particular calling pauem.

d. AT&T will file cbaDpa to its avenae resideuIiaI iDtenlaIc direct dial services 00

DOl .. dIaD five (S) busiDtss da,. DDdce, if tboIe ebaapa, 1) iDcrtJuc ntes more
than 20" for CUIfDIIIeD matinc parer diu S2.5O iD caDs per moadI, or 2) iDcn:ase
tbe avenp moadI1y chaJps more than $.50 per IIIOIIdI for customers matiDg Jess
dIaD S2.5O iD caDs per 1IIOIIIb. Such a deIermiDatioa will be made 011 tbe buis of
avenae per minute cbarpa separaIe1y for tbe Day, BvelliDc and N'Jgbt1Weeteod time
periods and cIdermiDiD& !be impact 011 customers of !be pRlpOSCd ebaDge by
COIIIpaIiD& tbe cxiJIiDc and proposed price over an minutes of use levels. AT&T will
c:aJcu1aIe a ..... wa,bfed averqe of ntes for an mi1ca&e buds (weilJded by the
I'll8Iive IIUJIIba' of minutes for eICb mi1caae band) for tbe Day lime period, the
Bveam,1iIIle period, and !be N'JPUWecUad time period. AT&T will c:a1cuIate the
impect of • rale cbaDp 011 • oae-miDute-pcr-DlOlIlb Day ca11er, a two-miDute-pcr­
IIIOIIdt Day ca11er, a duee-miDute-per-lllOlO Day ca11er, ere., and will perform similar
ca1cu1Mioas for • lIypocbedc:al ca11er wllo ca1kd duriDc tbe BveaiDC bourI and •
bypcOelical ca11er w1Io ca1kd only duriDc N'flbUlWeeteada. Tbe 20" aad $.50
CXlIIIIIIitmear apply 011 • culllll1ativc buis in a caIeadar,ear. Sucb IariIf IIIIJSIIIittm
will be cleuly idealificd as affcctiD& tbe pmvisiolls of this c:ommi1meat. III addition,
AT&T will offer for a period of dIRlc years an intenwe optioaaI calling plan tbal
wDr provide resideatial COQIUmet'S a postaIized rate of DO more than $0.35 per minute
for peak calling and $0.21 per minute for off-peak.
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6.

7.

8.

c. In the event of sirnificant chance iD the stnIeture of !be iDterexcbance iDdust:ry,
includin& a sipificant reprice or rcsuueture of access mes, AT&T may file rariff
cbanps to these plalls on II(]( Jess than five (S) busiuess days norice. Sucb rariff
traasmitta1s will be clearly identified as affecting the provisions of this commitment.
This commitment does II(]( apply to services provided via access service obIaiDed from
a new entranlto a local access marltet, unless t1Iose access rates are comparable to
t1Iose charged by the incumbent local exchangc access provider.

AT&T will comply with tbe followiDC wbicb rcfIcc:ts an agreement ber1veeo AT&T
and tbe Telecommunications ReseUen Association: As a JCDCrai practice, AT&T
graodfatben both existing cuSlOlDen and subscribed CUSlOlDel1 (i.e., customen wllo
have submiIred a sigDed order for service) wbeG it introduces • cbange to • term plan
(incJucIiDc Coatraa Tariffs, term plalls UDder Tariffs I, 2, 9, and II, Tariff 12
0pD0as and Tariff IS CPPs), and it commits to contiDue that process. III exceptional
cases, 1Iowever, grandfar.beriDg may II(]( be appropriate eitber because (1) a clIaDge is
-.silaled by typogDpbic:aI erIOn, a service iDadverteody priced below COllIS, rate

cllanps wberc 110 individual rates (post-dUcount) are increased, or 0Iber COIIlJlU&bIe
circumSl&DCeS, or (2) the cbange is necessary to bring clarity to a DOD-rate term or
coodition, where it is necessary to treat an customers aIite (such as a cbange to the
provisiolls for IIow orden are processed, but II(]( includiDg cbaDJes to. tbe body of
COtIbaCt Tariffs, Tariff 12 0pIi0as or Tariff IS CPPs). In such circumSl&DCeS,
AT&T c:ommits for a twclvc-1DOIIlh period to offer its customen tbe followiDg
additional protections II(]( required of noo-dominant carrien:

- wbere AT&T makes any cbange to an existing term plan, AT&T will afford
tbe affCded CUSlOIDen S days meaningful advance notice of !be tariff fiIiDg to
give !be CUSlOIDcr tbe opponunity to object; provided, however, tbal for
cbanps to discootinuance with or witbout 1iabi1ity, deposits aDd advance
payments, or transfer or assipment of service, AT&T will ftlc on 14 days
notice. (AT&T would have tbe unaffec:led right to cbance UDderIyiDg rariff
rates - sucIJ as a ceoeraJ cIIange to SDN rates - lIII1ess tbe term plan
protec:IIld tbe CUSlOlDer from IlICII cbanges.) Wberc tbe affected CUSlOIIIcr(s)
agrees to tbe rcvisioa, AT&T will Jl(](e tbat &Ireemeot iD its tmIsmitr.aJ IeUer
aDd file tbe cIIange 011 I day's DDdce. Wberc tbe affected customer objects to
tbe cIIange, AT&T will file tbe cbange with tbe Commisaion on 6 days JIOlic:e.
Willi rapect to tbe 14 or 6 days DDdce filiIIgs, the IUbstaDtiaJ cause test will
be IppIicIbIe to !be same extem as it Is today.

AT&T will preseat to the Commoo Carrier Bureau quarterly performance rcsuits 011

rescUer order processing. AT&T will also report such results to tbe
TelecommuDicadoas Rese1Iers Assoc:iationlbtecutive BoanI. This commitment will
~ for • term of one year.

For a minimum of 12 months, AT&T will provide a telephonc number and
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10,

"omblldsmaD" to receive reseUer compla.ints DOl resolved througb AT&T's fU'St single
poiDt of contact, the account 1IIlIII3geI', and to route them to the appropriate person at
AT&T for assistance in responding to !bose compla.ints. AdditiooalIy, Commission
employees who receive such calls may refer them to tbe AT&T escalation contact,

AT&T will comply with the foUowing, which reflects an agreemem between AT&T
and tbe Telecommunications ReseUers Association: is willing to establisb a quick,
efJ"acieDt, commercially-oricnted process for resolving disputes with its ~Uer
customers. AT&T is willing to emer into mutually agreeabIc private party ubitration
agreements with these parties. AT&T is also willing to develop with tbe
TeIecommllllicmioas ReseIlers Association Executive IIoIJtI a modcI two-way
AJbitJation Agreement. AT&T would be willing to emer iuto A1Cb an qn:emeot with
any of its reseIlecCU~ for resolutioo of commen:lal disputes betweell the
reseIlec and AT&T IIIICIet tbe followiJlg gujdeIiDes:

a) The AJbimtioo Aceemeot would be baed otI tbe United SUItes AJbitration
Act and tile Comme1clal ArbitraIion Rules of the AmericaD AJbitratiotl
AssocIatioa.

b) The AJbitJation Agreement would biDd each party to ubitmioa IS the
exclusive nmedy for any c:overed claims !bat ariIe In die period covered by
die aar-neaL The c:overed period initially would be twelve moadIs, but die
rescDer wiD be petmitIIld to ClIId tbe covered period eutier by providing at
least 30 days prior writteD DOtice. '

c) Coveted claims would iJlclude aU claims be:tweell die putiea relatinl to tariffed
services, die curier-QlllOlller reJationshlp be:tweell die parties, or allIIpetitive
pncticea, except claims !bat a tariff provU1otI or pnc:tice is unlawfiJI IIIICIet tile
ComJDunicatioas Act would IIOl be covered claims. CoYemI claims would
iJlclucle, for eumple, claims tbat AT&T bas misapplied or misiDterpn:ted its
tariffs, !bat die ClIIlOltIer bas failed to comply with its tariff obliptioos, or that
eidIer put)' bas eoppd in unlawfiJI competitive pradices AICb IS

miJrqx'eseIItat or cIiapuqemeat.

d) The ArbitntiotI Agreement would provide for a 90 day arbitration process,
IIIIIess tile putiea agree to a Ioagec period.
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SEPARATE STATEMENT
OF

COMMISSIONER ANDREw C. BARJU:'JT

RE: Motion ofAT&T Corp, to be Reclassified as a Non-DominanJ Carrier

In the order adopted today, the Commission colICludes that, because AT&T lacks
market power in tile interstate, domestic, iJuerexcbanae market, AT&T's motion to be
reclassified IS a non-domiDant carrier with respect to !bat mmtet sbould be panted. Cearly,
the reclassitication of AT&T IS a oon-dominant carner will have sevcraI effects. AT&T wiD
be freed &om price cap reguWion for its rcsideutiaI and oilier domestic service offerm,s. I

Pursuant to OlD' tariff filing rules for DOIHIomiDant carners, AT&T will be permitted to file
tariffs for aU of its domestic services on one day's notice and, fiIrtbermore, the tariffs will be
presumed IawfiJl. Depending upon tile proposed dvity, Ieveral Section 214 requiremalts
will either be reduced or elimiDated by cIecIariDa AT&T DOIHIominant.2 AT&T wiU.
however, still have to file a Section 214 eppJicalion sbould it want to discontinue, impUr, or
reduce service! Finally, declaring AT&T as a IIOIHIominant carner will relieve it &om some
annual reportiDa requirements, iJlcludina requin:meats that it file several ARMIS-like reports,
an annual fiuocial report, and a report on I«CSS minutes.

It is important to DOte that our decisiotl today does DOt remove AT&T &om rquIaIion.
Like other DOD-domiDant carners, AT&T wiD ItiU be subject to'rep!ation UDder Title D of
!be CommllDications Act of 1934, • IIDCDded. IDdeed, DOD-4ominut c.rriers are required to
offer interstate services UDder rita, terms, and c:ooditioas that are just, reuonable, and DOt
unduly cIiscrimiDaory.' Non-dominant cmicn are also subject to the Commission'.
complaint process estabIisbed JIUI'SlIIDI to Sections 206 tbrousb 209 of tile Act.'

I am pleased to support tile CommiJsioa'. don today on a DlllDber of levels but,
most DOtably, &om !be~ and public iDterest perspectives. While some pcties have
araued in !be record that it is pn::maIIIre and lIqjustified to IJ'IDt AT&T's mocion, I fiDd !bat
!be record clearly cIcmoastndes tbat AT&T 110 10aIer exen:iIes, or bas !be .mJity to exercise,
llllUket power in \be domestic, iDtentatc, intemu:haDae DWbt. Indeed, maintainina the JIIbII

SiDcc the Cammiaiaa~ couidcntioa of ATAra .....et~ in~
markets, ATArs pnwisioDof~ MesNaeToIl Service (lMTS) will ranain IIDder
price QP tepIIIioD.

2 SIr 47 U.S.C. f 214; 47 C.f.1l. f 63.07.

3 47 C.F.Il. § 63.7\.

4 47 U.s,C, If 201·202,

47 U,S.C, If 206-209,
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lUIQ mel n:auJatin& AT&T as a dominant carrier would, in my view, unnecessarily continue
asymmetric: reauJation mel replatory imbalance to the detriment of the American c:onsumer.
As a dominant carrier, AT&T was required to file .~ff revisions on as many as 120 days'
notic:c.' Its non-dominant competitors, however, were able to file Wiff revisions on only one
day's notice. It is IIOt an intellec:tual stretc:b to theorize that much of the "lock-step" pric:ing
!hid bas been allepd c:ould have been caused by our Wiff reauJation. I believe that, by
dec:laring AT&T IIOII-dominant. we are making the interstate, interexc:hange market more
susc:eptible to full competition that will result in better prices mel service innovation.

Our dec:ision today follows a sequence of reasoned regulatory ac:tions that reflect a
rapiclly mel profClUllcl1y c:baDIina market In 1989, the Commission adopted a price cap
rqime for AT&T !hid was intended to, mel I believe suc:cccded in, encouraging AT&T to
provide savIc:e more efficiently. As emy as 1991, the Commissioa rec:oguizl:d that
eompelition in the intentate, interexc:baaae market bad iDc:reaed and, ac:c:ordinBlY, streamlined
rquIaIioD of AT&T's provision of businea services (cxc:eptllllaloc private line) mel toll-free
800 ICrVice (cxc:epl 800 direc:1ory assistmc:e). &rtier Ibis y... the Commission IIIaIIIIined
the reauJation of AT&T' c:ommcrc:iaI services for small~ c:ustomers.' Thus, today',
dec:isiolI to pant AT&Ts requesI for repIatory rec:lassific:moa is a natural prosression &om
a situlllion in which AT&T c:IarIy dorninI!ted the market mel in which regulalion of AT&T
_ wmanted, to a highly competitive market !hid c:onsisrs of four strons facilities-based
c:anicn mel btmdreds of service rescUen mel in which dose rquIation of AT&T is no lonacr
necessary.

I am abo convinced that, from a public: interat perspec:tiVe, If8I1ting AT&T's motion
will DOl have lID)' drutic: results on __ I have been assured that m::lassifyina AT&T
as non-dominant will DOl advcnely affect rates for n:sidential IIrVic:es. The m::ord shows !hid
an iDcreasina IIIIIDber of AT&T c:ustomen an: selectina disc:ouDt p1ans rather than paying
AT&T, basic: nII:I. One only needs to tum on the television or open a newspaper to be
bombarded by advertisina by AT&T, MCI, and Sprint, CIIC:OlftIiDI us to switc:h to tbc:ir
service and select 1beIr spec:ific: discouat pricina pIaD. Furtbamon:, an Balysis of the m::ord
revcaIs that, even with iDcreasiJlB basic: sc:heduIe nics, betweca 1991 mel 1995, AT&T's
10\VCSl discounted n:sidctttial rates aV8i1able to c:ustomers with monthly bills over SI0 fell
between 15 mel 28 pen:eat. To the exteIlt that psrties in Ibis proc:eeding have raised c:onc:erus
about rec:cm incrcasea in basic: sebedule nics, these c:onc:erns appear to raise questions about
the perf_ of the ink:rcxc:banae industty as a whole and DOl about AT&T's individual
marbt powa-. Finally, AT&T bas made several voluatary cnmmi1ments to protec:t low­
iN:ome and iow-volume c:ustomen from rate "spikes,~ to provide c:ustomers more service
opboDs at reaMlIIIbIe rates, and to c:onstnin fiJr1bcr inc:reases in basic: schedule rates.

6 Price c:Ip service price c:han.cs were filed by.AI'!;T 011 14 clays' notice and filinlS for new
services, -.uaJ adjustments, bclow-lland filinp, or rate IINc:tIlre changes were filed on 45
days' noIice.

7 Revisions to Price Cap Rules for AT'!;T Corp., 10 FCC Red 3009 (1995).
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AT&T bas also made voluntary commitments with respect to business term plans and
lana-term contrae:ts with customers and rescllers. Without these voluntary COIIImitments, by
operation of the Filed Rate Doc:trine, AT&T could file, aD one day's notice, tariff revisions
that could materially change mel effec:tively abroa8ti an exi5liD& long-term colllnlc:t. I
commend AT&T, the Ad Hoc Telecommunications Users Committee, and the resale industry
for coming together and, in a cooperative spirit, discussing and reacl1ing agreemenf on some
of these complex issues.

In the near future, I look forward to examining OD a broader level the entire domestic:,
interstate, interexc:bange market Commenters on AT&T's motion have raised several
important issues that should be explored in the generalJy applic:able ru1cmaIcioa context. For
example, the Commission should consider in such a rulemaking issues concerning rate
integration mel aeogn.pbic: rate avera,ing, the resale market, the operator services market, and
the allegation of tac:it collusion lIDIOII& Sprint, Mel, and AT&T.

I would like to commend the staff and management of the Common Carrier Bureau
and Office of GeoeraI Counsel for a job well done in consiclcring Ibis complex matter.
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SEPARATE STATEMENT
OF

COMMISSIONER SUSAN NESS

Re: MOlion oj AT&T Corporation to b~ R~classifi~d as a Non-DominQ/l1 Carri~r

Today. in another subSWltial stride down a deregulatory path, the Commission declares
AT&T 10 be "non-dominam." Once again. increased competition is the basis for decreased
regulation.

Sixteen yeus ago, as long distance competition began to manu'e IIId bear fruit. the
Commission began the CompeIitiW! Carrier rulemaking. The primary purpose of !his
proceeding was to calibrate our requimnems to market conditions, so that inter-excbange
carriers could be freed of unnecessary 10vemmenraI interfemICC IIId agency r'eSOlI~ could
be deployed DlOr-e eff'ICiently. Over the yean. rules affecting authorization for new
construction, tariff filing periods. pricing justificalions, and the liJce have been substantially
eased for what wer-e once called the "other COI1IIIIOIl carrier1." But, ever since the outset of
Competitive Carrier. AT&T has been labeled the "dominant c:arriCr.•

Time has passed, IIId conditions have chan&ed. So. too. must the Commission's response.

AT&T was first clw1ll:terized as dominant I!mB irs divesti\Ul'e of 22 operalin& companies.
with their control over local teJeplKme bottIetll!clcs in commuaities from coast to coast.
Ikm the divested compaDies IIId other local exclJanIe carrien implemented equal access.
so that MCl, Sprillt, IIId others could~ iJIIelwmeaions that wer'e equal in type, quality,
and price 10 those wJUdJ wer'e available to AT&T. And JIUlG 800 IUIlIber portability
enabled AT&T's toll·flK service: customers to c:banBe c:anien without having to change
telephone numberS.

Over the yeus aittce ~iti~ Carrier was initiated, !he markI:t for iDteR:xcbange services
has been tranSformed. Today, virtually all COIISlllDers have the opponunity 10 choose from
four or more primary interexchange carriers for I-plus dialing. AT&T's market share is
now closer 10 60 pen:eIIl than 90 pen:ent. Tens of millions of COIISWlIers cbang'e their
imer-exchanle carriers each year. MCI, Sprint. and lesser carriers have the capacity 10
handle a substantial ponion of the traffIC currently~ed by AT&T •• either immedialely or
in relalively shan order.
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The Commission has /lOt ignored these markel changes; as compelilion has grown. the
Commission has accommodated AT&T wilh increased freedoms In 1985. the Commission
eliminated the requiremem thaI AT&T market its enhanced services and cuslomer-premises
equipmem through a separate subsidiary. In 1989. the Commission freed AT&T from rate·
of-rerum regulation and inslead allowed il to operate under price caps. Over lhe paSI few
years. various AT&T services have been taken out from under price caps. and tariffing
requirements have been funher slreamlined

Now. based on our present assessmem of the overall market for domestic. imerstale.
inlerexchange services. il is time to lake the neXI logical step.

relday's ruling will have significam consequences. ResideDlial long dislaoce service. the
only service remaining under price caps. will be removed from price cap regulation. Tariff
changes will now take place on one-day's notice: inslead of 14. or 45. or even 120 days'
notice. COSt suppon requiremems will be eliminated. blaniet Seclion 214 aUlhority will be
extended. and recordkeeping and reponing requimnems will be eased.

We gRJlt these additional fl'eedoms on the basis of considerable evidence that AT&T Jacks
!he ability 10 exercise unilaleral markel power in the overall interstate long distance markel.
This is nol lhe same as saying thaI !he inter-exchaDle market is perfectly competitive or that
the need fer all safeguards has vanished. Still. I believe we can appropriately declare AT&T
10 be "non-dominant" withoul causing injury to consurnen or Undermining imponant public
policies. pendiDl a rulemaking in which we will review issues common 10 all interexchange
carriers.

In this regard, I want to commend AT&T for the assurances set fonh in irs letters of
September 21 and October 5, 1995. Althoulb they do not bear directly on the question of
AT&T's dominance, these Iellers tender VOluntary commitments on a IIIIIIlber of imponant
subjects for varying periods of time.

Most importantly. AT&T bas pledsed to offer certain pricing options for residential service
thaI will safeguard the inra'eIu of low-income and low-volume subscribers. Also. the
principle of rate iDtqration for Alas1ta anti Hawaii will be protec:lcd, and '* Commission
will have the opportuDity to oversee any deviatioal from the traditional practice: (>f
geopapbic rare averqiaa. Race increases for IIlaloJ privale lines and 800 IMllber directory
assistance will be COlISIraiDed to the inflation rate. Larg-e commercial customers, includilll
reseUers. will be able to protect lbeir expectatioas apinst disruptions that mighl otherwise
occur under the "filed rale doc:lrine." Arbitralion procedures will be available 10 speed the
resolution of complaints.

In these and other ways. AT&T has facilitated our decision to move away from
"asymmetric" reSUlalion of interexchange carrieo. In so doing. we abandon some rules thai
may funclion more as hindrances 10 lrue rivalry than as collSUllll:r safeguards. Yel. even as
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we continue our efforts 10 eliminate urmecessary regulaliollS, we must not and will not
abandon our public interest responsibilities.

To this end. we will soon initiate a proceeding to review !he rules that apply to non-dominant
carriers generally. This will enable us 10 explore which minimally burdensome "rules of Ihe
road" should be applied 10 au carriers. II's essential thaI we maintain an envirorunent Ihal is
hospitable 10 the continued growth of competition.

•

We are al a pivotal Slage in the evolulion of communications maricelS and common carrier
regulation. In long dislancc, there is now considerable competition - attribulable in rart 10

the long-range vision and srcadfast dctcnniDation clcmonstrated over the years by our
prcdccessors althe Commission. Now, although this marlcct cominucs to warranl some
degree of anemion. our priorities must chanae.

We can and should be Icss involved with dle interexchange maricetplace. There are other
markets where competilion remains an enticq potential. not a promise fulfilled. In
particular. we are ncc:cssariIy focusing more of our attelllion on expediting the emergence of
competition for mI voice and video services. I will worIc diligendy toward the day when
gelWine. robust competition in local rnartets pcnnilS us to take such signifacam strides as the
one we take today in the case of AT&T.

3374

SEPARATE STATEMENT OF

COMMISSIONER RACHEllE B. CHONG

In re: Morion ofA T&T Corp. fO br R«14SJifi«l4.S II Non-Domin4nl c.rrier

For approximately fourteen yean, the FCC has regulated the interstate, domestic,
interexcbange market by fOCU$ing most of in attention on AT&T. The Commiuion took
this approach beause it determined tbat AT&T - and AT&T alone - was a "dominant"
carrier in tbat industry, possessing individual "market power" in the antitnm sense.
AccordincJy, among otber reeulatory measures, tbe Commission put in place ruIcs tbat
required careful sautiny of AT&T's tariH filinp before they took effea to ensure tbat the
carrier's rates, terms and eonditions were just, reasonable and not unduly disaiminatory.

Consistent with in view tbat otber interacbange carriers were "non-dominant; i.£.,

lacked market power, tbe Commission did not aa:ord the same high level of reeulatory
scrutiny to AT&T's competitors. For aample, for a period of time, there was no tariH
filing requirement imposed on tbe non-dominanl carriers; at p.-aent, they are subject to a
one day tariff filing requirement.

This dichotomous method of regulation was conceived, born, and nurtUred when
AT&T botb controUed the lone distance and local exchance marbu.. Much bas chanced
in a decade and a balf. ATacT sbed itself of in botdcnec:k Ioc:a1 achanee facilities to seale
all antitnm action. Equa1 access is available throughout virtually the entire naUon.
Competition bas been injected by the Commission in tbe iDtemate, domestic,
interexcbange market. New facilities-based interacbange carrien have emerted. and the
market bas several muscular competitors with nationwide Detworks. IDdependent rescUers
have tbrived and add diversity to the menu of scrvU:c offerinp available to customers.
Customers have become more sophistic:ared in choosinc a lone distance service provider,
and have demonstrated a wiIlinpea to chance senicle providers to obtain a aervice plan
that serves their needs beat. AT&:T"s market abare bas dedined.. But despite the evolution
of this onc:e-mollOlithic industry into a more vibrant competitive market, the Commission
continued to fOCU$ moat of in _tion on AT&T pursuant to in dominanunon-dominant
regulatory regime.

Against this backdrop, two yean ago, AT&T petitioned the Commission to declare
that it 110 longer is a dominant carrier possessing market power in tbe intentae, domestic:,
interexcbance market. Today, tbe Commission grmn AT&T's lone soucht relief. I
support this aerion because I believe tbe record demonstrates that AT&T DO loncer is
dominant in tbe relevant market.
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File No. BPH-920128I8

Adopted: october 23,1995 bl...ed: iMc-..,.. 11, 1995

By the o:mnissia1:

1. 1be o:mnission has before it the captioned minor change
applicatia1 of Golden West Broadcasters ("Golden West"). Golden
west. licensee of Statia1 KLIT(FM), O1annel 2708, Glen:lale,
california, seeks an increase in effective radiated power ("ERP")
fran 2.4 to 4.8 kilowatts. In associatia1 with its power
increase request, Golden West requests waivers of 47 C. F. R.
§§73.211(b) and (c) and S73.213 (a) • No other chan3eB in
teclmical facilities are requested. and KLIT is to oontimJe
cp!rating fran its present fransmissia1 site. Also before the
o:mni.ssia1 is Golden West's Deoerttler 28, 1993 "Request For
Renewal And Bxtensia1 of SPecial Tenporary Authorfty.· For the
reasaw set forth herein, the waiver requests and application are
granted, and the related request for an extensia1 of Special
Tenporary Authority (8m) is dismissed.

2. ~. Golden West asserts that the increase is
necessitatediLI'r's inability to provide an actual city-grade

Moreover, this decision iJ consistent with my rqulatory philosophy. As a
fundamental maner, I believe that competition should trump recuJarion. If a market iJ
competitive, let market forces work. With competition on the rise, the Commission
should reduce outdated recuJation as much as possible and as quickly as possible, consistent
with our obligations under the Communications Aa.

In addition, I favor rquluory parity, and by thiJ I mean that similarly situated
competitors should be treated similarly under our rules. ATllcT iJ now subjea, among
other rqulatory measures, to specific tariff minI requirements and exac:tinl' pre-effeaive
tariff ~e.... In contrast, AT&rs competiton - MCI, Sprint, and other interexchanle
amers - do not wear the shackles of these heavy recuJuory requirements. Instead,
AT&rs competiton enjoy the freedom of streamlined reeulaion. This reeularoty
disparity hu rauhed in unfair competition between the marketplace participants. While
AT&T jumps throueh repdatory hoops at the FCC, iu competiton can often win in the
marketplace by dashinc scraipt towards the finish line with competitive offerinp.

In my view, a viaorous competitive market requires a fair SW't and equa1Iy
applicable rules. In specific, the public interest is iD-served by a reeuWory process that:
builds in delay for one service provider and forces it to show its hand to iu competitors
before it can introduce new service offerinp or rate reduaiODS in the market. I am
especially plaMd dw the praaic:a1 effect of today's clecision is to IW1'OW this repdatory
disparity and brine AT&rs replaion more closely into line with d.. of iu non·
dominant competiton.

Further, I believe repdaton must onnstandy reexamine existinc approadles to see if
they continue to mike __ in the c:wrent market mvironment. It is clear dw the days
of recuJ-tinI this pUticuIar market by focusinc on ODe major player shoalcl be over. We
need a new pandipn for this induary dw is fair and dw refIecu the market u it ezisu
today. I thus suppen the cIecisioa to beain a proceedina to eamine this industry and
decide what, if any, pn«ic rules need to be developed to address specific iuues or public
policy onncems. I believe such a proceedina oucht to beain promptly.

My onnsideraion of any such rules wiD be paidcd in Iarp put by the principles
enunc:iaed above. Thus, wbea onmpetition is workins. I woalcl prefer to eliminate
_ry aiItinc rules and to shy away &om impoIinc any DeW nplaory
reqWrm-u.. To the _ dw new recuJaiODS are warranted - because competition is
iaadeqtaau or onmpeJlinc public policy concerns sugea a reiulMory response - in my
view, the Commisaion shoaId craft narrow rules that: apply equ.IIy to one class of camers,
rather than towards ODe competitor.

While I suppen this decisioa to answer the narrow question AT&T posed in iu
petition, I Slresl dw our work is aot finished. I believe we should be proactive in our
approadl to updare our replaioDS IOveminlthis entire market. and we oupt to seek
ways to apedite the tread toward full competition, and less recuJation, in this market.

1
I

Before the
J"IDBRAL CXIMIIIICATICHI tyMfTSSYCIt

....SP""U1'Otf, D.C. 20554

In re Applications of

Golden West Broadcasters

For ConstJ:UCtia1 Permit for Minor
Change to the Facilities of Station
KLIT\FM), Glendale, CaUfoXllia

For Renewal and Extension of
Special Tenporary Authority

........ OPINICIt .AND tIUlml

rex: 95-431
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signal to any rrore than 46 percent of its camunity of license-'
Golden West attributes this coverage defect to terrain
considerations and claims that only the proposed power increase
will overcare reception difficulties.

3. Golden West notes that fran 1952 to 1969 KLIT operated
with superpower facilities fran a site in Glendale. In 1968 the
city declined to renew the tower site lease, at which tire the
current Mt. Wilson site presented the only feasible alternative.
According to Golden West, the licensee of KLIT at that tire
awlied to relocate to Mt. Wilson am to q>erate with supel:J?Ower
facilities equivalent to those authorized at the Glendale sJ.te,
but this proposal was rejected, inasnuch as it would have
extended KLIT's 1 rrfJ/m contour beyad that produced fran
Glendale. Golden West asserts that the licensee followed the
"suggestion" set forth in the staff letter rejecting the
relocation awlication and anended its proposal by "drastically"
reducing ERP- fran 82 to 0.67 kH. 2 Golden West argues that the
staff suggestion that this would rerx3er the relocation p~l
acceptable seemed to confirm that the Mt. Wilson site woula allow
for adequate city coverage. Golden west maintains, however, that
the "neager" facilities authorized l.n 19862 resulted in a city­
grade signal to less than 30 percent of Glendale am that line­
of-sight ciJstacles led to "severe" shadowing, nultipath
interference, am "mi.xirg" prcblenlil. According to Golden West,
the staff failed to recognize that the 1968 proposal was contrary
to the city coverage and line-of-sight provisions of 47 C.P.R.
§73.315.

4 . Golden West recounts several subsequent unsuccessful
licensing and rulernaki.n!1 attenpts to rectify KLIT's teclmical
problems prior to enter~ into a previous settlerrent agreement
with the licensee of StatJ.on KJI.H (fM), Olannel 272A, Q:IIpton,
california. Acco~ to Golden West, in light of that earlier
agreement the CcmnissJ.on in 1989 ~ted KLIT'S awlication
increasing ERP to 2.4 kN at Mt. W1lson, waived §73.211 am,
inplicitly, waived §73 .213 (a), referencing r.qlden West
BnJ''''casters ("r.qlden Wesr;") , 4 FCC Red 2097 (1989). Golden West
maintains that in so acting the Ccmnission specifically found
that, based on field stren.;Jth measurerrents, kLI'r's city-grade
signal~ less than 30 percent of Glendale.

5. dolden West now claims that the 1989 power increase was
insufficient to allow for adequate service to Glendale. It

1 Pursuant to the coverage ~ctien methodology set forth in 47 C.F.R.
573. 3J.3, Ja..IT currently provides adequate city-grade o::rverage.

, 'ftJe awlicaticn specified 0.64 kIi.

1 Sl= KilT E IN:. 1 FCC Red 938 (1986).
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asserts that in prosecuting its 1988 power increase awlication
it. never claimed that a grant WIJUld ei1able it to fully calply
with §73.315.' According to Golden West, rece,ption difficulties
are evidenced by "constant" a;nt;>laints fran l1steners am
advertisers. Referencing Reyi SJ.QDS of FM Broadcast Rules,
particularly as to Allocations and Technical Standarda, 40 FCC
720, 724 (1962), Golden Nest maintains that the COmmission itself
is aware that the 1£>s ~eles, california area is a "very
problematic" .place in which to provide fM service. In this
regard, Golden Nest again points to "highly irregular" terrain.

6. The KLIT proposal is inconsistent with §§73.211(bl and
(c). Although KLIT currently <¥rates with facilities exceeding
the Class B maxima, it seeks a ccntinued waiver of §73.211(b) as
well as §73.211(c). Golden West proposes to ext~ KLIT's 1 mV/m
field strength contour towards the respective 1 rnV/m contours of
grandfathered. short-spaced stations KIOZ (fM), Olannel 271B,
oceanside, IQUT(fM), Qlannel 269A, Bi~ Bear lake, and KJlH.
Referen~~3(a) as well as :;f~th reapect to
~ t:~ ~~eed EM ("~ between

; ~ :; 57 FCC 2d 1263 (1975), Golden West
asserts that the o:mnission considers, on an ad bee. basis,
facilities increases for short-spaced stations in situations
where those stations agree to nutual facilities inprovements and
where a sufficient public interest showing is made. Golden West
has entered into such agreements with the KIOZ, IQUT, am KJUi
licensees. Maintaining that a 573. 213 waiver is not required in
light of these agreements and its public interest sOOwirig, Golden
West, nevertheless, requests one "eut of an overabundance of
caution. "

7. Golden West rf.l!J"Dt. Golden West argues that the only
viable cption for KLIT s to increase power at its Mt. Wilson
site. According to Golden West, relocation towards Glen:hle
would exacerbate the existing grandfathered short-spacing to
KJIR, whose licensee ogxJSes all such efforts.' In ccntrast, and
noting a recent settlement agreement with the KJIR licensee,'
Golden West argues that the prqlOSed KLIT power increase 1«:Ill1d

• Goldea West did, 1Jowever, assert that the Carmiesien erred in
ccncluding that !LIT (fomerly ICMPC-FM), provided an adequate city-grade
signal to Glendale. 4 PC.'C Red 2098.

• 'ftJe transmitting eites of !LIT ana ~ are separated by 37.1
ltilareters, 31.9 ltilaneters less than the nozmal 69 ltilaneters specifiea in 47
C.F.R. 573.207(a) for a C1aas B and a Class A station operating two channels
apart.

• Golden Nest and Taxi Pro:hIctia1B, Inc. entered into a Decent>er 14, 1992
settlement~pravidiI!!J, in part, that each would withdraw a i'etiticn
to Deny the Other'. facilities ur;xlification awlicaticn. 'ftJe ~
m:xIificaticn awlicaticn (File No. BPH-920731D1) remllinS Pending.
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result in no actual objectionable interference to KJLH.

8. Golden West next argues that ~ant of its proposal will
benefit the public interest. Referencul9 Ccmnission concern that
licensees J?rovide service to their c:armmities, Golden West notes
that KLIT 15 the only FM facility licensed to Glendale and
asserts that §307 (b) of the Camunications Act of 1934, as
amended, in particular, calls for the provision of a city-grade
signal to that CCl'lIlIJIlity. Golden West adds that a secondary
benefit frem a grant will be KLIT service to expanded areas and
pcpulations. 7 Golden West also inplies that traffic safety would
be enhanced when drivers' attentions are no longer diverted by
the need to adjust car receivers to account for fading of the
KLIT signal.'

9. Golden West asserts that public interest benefits could
be realized frem a grant of its J?roposal without adversely
affecting other statioos. In this regard, it notes that pursuant
to the previously noted nutual facilities !nprovement agreements,
it and the licensees of KIOZ, IcrOl', and I<JI.H, respectively, have
bilaterally consented to accept interference resultinl fran
contenplated facilities i.nproverrlI!!nts. 1lccording to the
awlicant, although the priJJx>sed KLIT 48 dBu interferinl contour
IoQlld theoretically overlap- the prcposed KIOZ 54 dBu service
contour, t terrain Conditioos between their trananittinl sites
would prevent any actual overlap. Further, Golden West states
that even if, ~1f:I1dp, such an overlap did occur, the affected
area is otherwise well served. lO As to IcrOl"s existing and
anticipated operatioos, Golden West likewise asserts that the
area in which interference would theoretically occur is well
served. a

, According to Golden west, KLIT operatiCXlS at 4.8 Idf will enable that
staticn to serve an aQtitiaJal 355,250 per&alS in 1,760 square kilaneters with
a 54 d9..I siqna1 and an lIdditiaJal 571,072 per&alS in 1,783 square kilaneters
with a 60 cAl signal. Golden Neat also malntains that iDplementaticn of the
nutual facilities iDp%ovenent agreements will enable noz, JcrUr. and J{JUI to
serve additional areas and pqu].aticns.

• Golden Nest cites no aut:lx>rity for its claim that traffic safety is a
relevant public interest benefit justifying lIR'roval of nutual facHities
inprovenem: agreements or its waiver requests, ana nooe is ~ent.

• Pursuant to its agreement with Golden Nest, the KIOZ and JcrUr licensees
have lIR'lied for license na:>dificatialS (File Nos. BPH-910612ID and BPH­
930924IA, respectively).

10 Golden west asserts that this area is =rently served by at least
five and perl1aps as many as 16 Rl and two full-time AM stati<ns and that the
area also-receIves daytiine 8e%Vice fran another AM statioo.

U According to Golden Nest, five Rl staticns now provide a 60 cIBu or
stra>ger signal, and three other statialS sexve portions of the affected area.
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10. Golden West argues that a grant of its proposal will
not result in interference to second adjacent chaimel I<JI.H.
Citing An!e:nctn:mt Qf Part 73 Qf the Cgrmissipn's Rules tQ Permit
SbQrt-Spaced &1 Station Assis;um:nts by Usi~ Directional
Antennas ("Directional Anteooas") , 6 FCC RCd 5356, 5362 (1991),
Golden West asserts that interference between second adjacent
channel stations occurs where the undesired signal is 40 dB
~ater than the desired signal. Golden West argues that there
15 precedent for utiliz~ the 40 dBu ratio standard of 47 C.F.R.
§73. 215 (a) (2) in determirung the onset of second adjacent channel
interference in the course of allowing a station to inprove its
signal to its camunity of license. Otherwise stated, Golden
West indicates that the undesired signal nust be at least 100
times greater than the desired signal. NotinJ that KJIH is
entitled to Class A J?rotection co its 60 dBu contour, Golden West
asserts that there Wl.ll be no interference fran the proposed KLIT
cperations, since KJIH's existing predicted 60 dBu contour will
not be overl~ by KLIT's prcpOsed 100 dBu contour. Further,
Golden West clitims that no such overlap will occur even if KJIH
cperates with increased power as prq:oSed. (As provided in the
nutual facilities inprovement agreement with Gol!3en West, the
KJlR licensee has awlied for a power increase to 5.6 k:W (File
No. BPH-920731m.) Golden West characterizes any resultant
interference to KLIT fran KJlR as "negligible." 1lccording to
Golden west, although KLIT, as currently authorized,
theoretically receives interference fran I<JI.H in an area within
590 meters of the I<JI.H tower, no such interference has ever been
reported. And, states Golden West, KLIT cperations asp~
would be subject to interference fran KJlR's current facillties
in an area Wl.thin 417 meters of that tower. Golden West also
maintains that if both stations cperate as proposed, KLIT will
receive interference in an area of 659 meters around the KJIH
tower. Further, Golden West asserts that the area in which KLIT
could be expected to receive interference fran I<JI.H would
actually be reduced if KLIT's power increase proposal is granted.

11. Use of the standard predictive method indicated that
the prqx>sed KLIT cperations wOuld cause interference to IcrOl',
KJlR, and KIOZ withln their naninall:r protected areas.
Representatives of Golden west, seek.ing to adJress concerns about
interference s1x:Juld KLIT be pez'!Ili.tted to operate as proposed,
~sted infonnal meetings with the staff. SUbsequi!ntly, the
applicant sutmitted three amendnents to its awlication, dated
APril 13, May 4, and May 12, 1993, respectively. According to
Golden West, these amendnents respond to questions raised by the
staff during the infonnal meetings. Golderi West indicated iil the
arnerdnents that the eI¥]ineerinl eata, derived fran "Technote 101"
studies, dena1strated that any interference to either IcrOl', KIOZ
or IcrOl' within their respective 54 dBu service contours t«JUld be
minimal due to terrain ractors. '!be staff examined the data and
fonnats of these amendrents. and informed the awlicant that it
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was unable to agree that no unacceptable interference would
result fran enhanced KLIT cperations. on August 10, 1993, the
applicant ~ted STI\. to cperate KLIT with 4.8 leW for a ~riod
of thirty days in order to test the effect of enhanced fac~lities
on KIOZ. SpeCifically, Golden west sought to conduct field
strength neasurements "and other tests" to ascertain the
existence of resultant interference. 'n1e STI\. request was
granted,12 and Golden west corducted tests pursuant to the ratio
method as well as listening tests to detenn:ine the extent of
interference to KIOZ. 'n1e awlication was further amended on
J::lecent)er 28, 1993, ~t to which Golden west sul:mi.tted its
conclusions· reqardiilg the STI\. tests. Golden West claims therein
that tests cooCIucted-utilizing netbxk>logy prescribed by Mass
Media Bureau staff and consistent with 4'7 C.F.R. 573.314
dem:>nstrate a lack of cognizable interference to KIOZ in areas
where theoretical predictions suggest it would occur. According
to Golden west, the lack of interference is attri.b1table to
terrain elevations between the I<LIT and KIOZ transmitters.

12 . Golden West argues that there is precedent for a grant
of the instant prqx>eal, the m:>St ~1ini:J beinJ the 1989
action in aoldlm 1fMt., JiI,IPm, increas KLlT's~ to 2.4 !tW.
Acc::Ordi.I¥J to Golden West in waivi.D:J 57 .211 therein, the
camdssion inp!icitly waived 573.213(&). Golden west references
l~ in 'k>ldlm Neat noting inadequate city coverage, the
inpracticaligr of relocating I<LIT's transmitter closer to
Glendale, and the fact that no signal degradation would result
fran the incxeaSe as well as a citation to ChmpniQQ 8rmi Cbxp
("HQDi"), 72 i'CX: 2d 89 (1979), for the prqlOSiticn that the
oublic interest benefits of enhanced coverage can outweigh the
benefits of adberinJ to the maxinun power restrictions. 12 Golden
West argues that the 1989 circmBtances are "irdistinquishable"
fran the~t 0lleS and that. as in 1989, the acHitIonal
coverage ~t will not provide I<LIT with an unwarranted
oarpetitive advantage. J\CQQrdinJ to Golden West. however. the
instant proposal represents I<LIT's "last hqlell of providing
adequate service to Glendale.

13 . Golden West also argues that the principle of favorin;
city coverage vis-A-vis maintaining power/height restrictions and
the prohibiticn against contour extensions has guided recent
camdssion actions. According to Golden West, & grant of its

u S.~ ~Illl C"'Ilstfreun<! frgg the <)lief A!ldio seryices
DivislC&1 M;I «7Ililcent>er 6, 1993 (reference ~800B3) .

u &:m1. invOl~ a request to wai_ the maxiaun p:ooer limit in order to
~te far lPIMJa1 teriain -..hich wa.Ud Clt:huwiae cauM deficient pri.nci~
ocniiunity~. In "til:oing the balance" between the pcwer restrict1al
and oavenge~, the Camlissial addressed a situatlcn where a grant
of the ~ea waiver would, ~ly, erable the applicant for a DalI!
facility to fIllU lXIlP1y with 573.315.
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J;lrC?J?Osal would also ~rt with recent Camlission pronouncements
indicating a policy of mcreasing station power so long as no
interference to other stations results.

14. Golden west's last~t is that grant of its
prq:x:>sal will not engender a significant nurri:ler of similar
requests. It references cirC\.lTlStances unique to the instant
situation, such as KLIT's inability to provide an adequate city
~de signal, its existing "patently" deficient signal, its
~nability to relocate closer to its community due to interference
and spacll19 concerns, its claim that no other station will be
adversely affected, "substantial" public interest benefits,
including enhancement of city grade service fran the only I'M
station licensed to a camum.ty, IlUtual facilities itlprovemeI1t
agreements with all affected short-spaced stations, and the fact
that Los Angeles is a carplicated area in which to itlprove an FM
facility.

15. Discussion. 'n1e unique cirClm1Stances in this case
warrant a grant of Golden West's facilities increase request. As
discussed below, the applicant presents evidence that terrain
barriers will preclude actual, as ~sed to theoretical,
resul.tant increases in interference to other stations, there are
tlUtual facilities increase agreewents with all potentially
affected stations, there is an acknowledged lack of arrple city
grade coverage of KLIT's CQlIII.I1lityof license, and a grant of
Golden west's awlication will not cpen the floodgates to a spate
of similar requests.

16. section 73.213(a) of the Oommission's Rules deals with
~andfathered short-spaced stations. '!bat rule provides
~nitially, in ~rtinent part, that the facilities of an fM
station author1Zed prior to Novenber 16, 1964 and which does not
rreet the standard separation distances to other facilities may be
m:xlified only where the station's 1 mV/m contour is not extended
toward the corresPOIJdincr contour of another short-spaced station.
Despite this provlsion against enhancement of the ~acilities of
grandfathered short-spaced stations, the rule does provide for
tlUtually agreed on facilities increases in situations involving
a showiD.;J of public interest benefit. '!be Oommission
~tly adcpted a public Nptice entitled "Oommission
Reaffums Policy With Respect To Agreements Between Short-Spaced
fM Stations, II 57 Fa:: 2d 1263 (1975). In that public Notice the
Oommission reenphasized the need for a public interest showing
and specified that in considering P':Jblic interest benefits it
would aCCOlmt for areas and pop.uations which will receive both
primary service and interference. Since it~, as noted,
that il!1?lementation of KLIT' s prq;x>sed power ~ncrease would
result m additional primazy servlce, particularly to its
camunityof license, and since it further~ that there
would be no ACtUal interference generated in areas now receiving
service fran another station~ the public interest standard is
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rret.

17. 'l1le referenced 1975 Public Notice also clearly sets
forth the Cbmlission's position that "In no event will a (lIUtual
facilities increase) pror;x:>sal be favorably considered which
provides for facilities m excess of the maxinun
power ... limitations set forth in section 73.211 (b) .... II 'Ibis
l~ mirrors language in §73 .213 (a) indicating that the
provis~on for lIUtual facilities increases pertains to
grandfathered short-spaced stations which are authorized to
cperate at no IIPre than as specified in §73. 211. However, KLIT.
by virtue of Cbmlission action in Golden west, .IIUgXil, is already
authorized to cperate with facilities in excess of those
otherwise permitted by 573.211. '!bus, this limiting provision of
573.213(a) is not specifically applicable to the current KLIT
situation.

18. An examination of Golden Hest' s data COIlCerning the STA
test results reveals that the applicant is correct in asserting
that enhanced KLIT operations will not result in actual
interference to KIOZ- within the latter's IXJllinally protected
service area. lbweYer, this is not due, as Golden West claims,
to a lack of KLIT si~ penetration; ,the STA test data indicates
that the KLlT signal does, in fact, reach the area of predicted
interference. Rather, it awears that KIOZ' s signal at the
rneasurernent sites is either nonexistent or 90 -eaJt as to be
barely measurable. section 73.314 (a) provides, in pertinent
part, that field strength measurements may be subnitted to
CJemr:mstrate that the cnmdssion' s teclmical standards 00 not
prcperly reflect resultant interference or signal prcpagation.
1i:Iwever, the rule further provides that test results may be
subnitted only in the context of rule making proceedim8. '!hus,
although the measurenents ani tests c:x:clductea 1?Y Golden west
pursI.IlU1t to the STA confonned to suggestions of the staff,
acc:eptance of the results does not constitute a chaD:Je in
camiission policy, ani the limitation of the rule remains in
effect. Of iup::Jrtance, the field strength measurements subnitted
by Golden West are being used to dencnstrate~ coverage, not
interference. 'l1le action taken herein shcW.d not be taken as
approval of the use of field st~ measurements as an
alternative to the interference prediction nethod based on
contoors specified in the Rules.

19. 'Ibe action taken herein 00es not reflect a change in
Cbmlission policies. Potential ~licants are advised that such
action is lImited to the tmiQue c~rct.m3tances of Golden west's
situation. First, a licensed facility cannot adequately provide
its camunity with a city-grade signal as called for in 573.315
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of the Rules." 5econd, this deficiency is caused by terrain
factors-a rrountainous "barrier" to the KIOZ signal-obviously
beyond the control of the licensee. 'Ibird, there is no practical
alternative by which to enhance city coverage aside fran the
proposed solution. Fourth, KLIT is a pre-1964 grandfathered
short-spaced station. Fifth, KLIT is already authorized to
operate with facilities in excess of those otherwise provided for
in the rules. 15 Sixth, it has been enpirically cleRonStrated that
the service of no other short-spaced stations within their
protected contours would, in fact, be adversely affected.
Seventh, there is no q:position to Golden west's proposal,
particularly fran licensees of stations which arguably could be
adverselr affected. Finally, all short-spaced stations
potentia ly affected have entered into lIUtual facilities upgrade
agreements with the applicant.

20. TIle action herein granting the requested waivers and
application renders IIPOt Golden west 's STA extension request.
'!hus, no further discussion is warranted.

21. Accordingly, in light of the above, IT IS amERED, 'Ihat
the requests for waiver of 47 C.F.R. 5573.211 (b) ani (c) and
73.213 f~ Golden West Broadcasters ARE GRAmm. IT IS
FURIHER , 'Ibat the associated awlication for a
construction permit for a minor c:hame~to the facilities of
Station KLIT(fM), Glendale, califomia (File No. B6'-920128IB) IS
GRAm'ED. IT IS FURTHER CRDERED '!hat the associated request for
renewal and extension of Speciii 'ISp:lrary Authority IS 1)ISoIISSED
AS MXJI'.

FIDERAL CXl+1WICATICN9 a::l+fISSICN

William F. Caton
Acting Secretary

" 'lbat rule, in pe%tinent part, ..til forth thr camu.asial's preference
that • tnn.aitter be situated 80 that • 70 lSlu, or 3.16 mv./m" CXlntour be
provided. Here,. staff malYl'is of Golden Nest's prqlO88l UlCUcatu that,
based al the IIRllic:ant· s~ data, effectuatial would result in • 51.3
pera!I1I: city grade signal aver Glendale. A mi.ninun of 50 percent~ is
CXl1Sic1ered adicNate. s= Pathfinder pwemlcatima O:",ppIj!!tlm (~, 3
FCC Rod 4146, 4i47, note 3 (1988).

15 s=~17,~. As noted, KLIT's present facilities were
authorized bY O:m1lissial actial in r,g]den West, ~.
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FCC 95-436

Before the
FEDERAL COMMUNICATIONS COMMISSION

WashinPOD, D.C. 20554

Regional BeD Operating Company (oRBOC·).2 SBMS conrends that the ru1es permit the
cellular affiliate of an RBOC, acting on its own behalf or through a c1osely-inlegnted
corporate affiliate, 10 provide Iandline local exchange service. both indirectly (through reaale)
and directly through the ownership or lease of landline local exchange facilities, provided
that the proposed service is outside the region in which the RBOC affiliated with the ceUuIar
carrier is the Local Exchange Carrier (·LEe°).

MEMORANDUM OPINION AND ORDER

In the Maller of
)

Motion of Southwestern BeD )
Mobile Systems, Inc. For a )
DeclaralOry Ruliq That Seetion 22.903 )
and Other SeetiOIlll of the )
Commission's Rules Permit the )
CeDular Affiliate of a BeD ()pcntiDg )
Company 10 Provide Competitive )
LaDdline LocaI F.xcbaDge Service )
Outside !be Region in Which the )
BeD Operating Company is the )
LocaI Excbange Carrier )

Adopted: October 23, 1995

By the Commission:

CWD-95-5

Released: OcIOber 25, 1995

2. In a Public Notice issued June 29. 1995, the Wirelesa Telecommunications Bureau
sangha cc:nmc:IIl on SBMS's Motion. The Bureau also asked commenren 10 addresI whether
I/1r ~qu~ed relief should be granted by other means if the requested declaratory I'lIIin:
could not be graDIed. We received three timely-fded commenrs, two 1att-filed commenrs,
and one reply comment in this proceeding.'

n. BACKGROUND

3. The SBMS Motion seeks an inttrpretation of Section 22.903 of the Commission's
rules, which governs the conditions under which BOCs may provide ceUu1ar service. Section
22.903 provides, in pertinent pan, that:

Ameritceh Corporation, BeD At1antic Corporation, BellSouth Corporation, NYNEX
Corporation, Pacific Telesis Group, SouthwesfCI'D BeD Corporation, U.S. Wat, Inc.,
their succesaors in inItrest and affiliated eDlities (BOCa) may engage in the provision
of cellular service only in aceordance with the conditions in this sec:tion, unless
otherwise authorized by the FCC. DOCs may, subject to odIer provisions of law,
have a coDlrolling or 1esser inttrest in or be under common coDlroI with separate
corporations that provide ceUu1ar service only under the following conditions:

<a) Access to land!jne faciljtic;s. DOCs must DOt seD, Iease or otherwise mate
available 10 the separate corporation any transmission facilities that are used in any

I. INTRODUCTION

1. This Order addn:sscs !be Motion for Dec1aralOry RuIin& (OMotion°), filed on JIIIIe
21, 1995, by Southwestern BeD Mobile Systems Incorporated (OSBMSO), seekina
clarifIcation of Section 22.903 of the Commission's ru1es, 47 C.F.R. § 22.903, regardiDg
limiwions on the provision of out-of-region land1ine excbange services. I In the Motion.
SBMS. a cellular affiliate of Southwestern Bell Telepbone Company (OSWBTO), requests that
the Commission clarify tba1 neither Section 22.903 nor any other section of the
Commission's rules imposes separate subsidiaJy or oIher structura1 safeguards on the
provision of out-of-region landline local exchange service by the cellular atfdiate of a

I Section 22.903 or !be Commission', ruloo wu ammdod .ffectiv. J.... I, 1995. Sn Revision or Plln 22 of
!be Commission', Rul.. GoveminC!be Public Mobil. Services. RqJOrt and OnUr, CC Docket No. 92-115, 9
FCC Red 6513 (1994) (Parr 22 hwrile).
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, Th. ICnII Bell 0penliDc Compoay ('SOC') III11Cld III \be IeI1 of Scclioo 22.903 10 refer 10 \be ICY...

re&ioaal boldiDa CDIIIpIIIics wbic:h 0WIl IIId alIIIn2I Ibe 22 Bell 0pcndDc Compoaieo. For purposes of 1bb
Order, we use \be ICnII JtecioaaI Bell 0pcndDc CoaIpIay ('RBOC') 10 refer to tbese ICYCIl rqioaaI bcldiDa
comp:mles.

, By Public Nolioz, die W"U'deu T............micMions 8ureIu onIeRd COIlllllOllllIO be fiIcd by July 17.
1995. See Public Nodc:e, DA 9S-14,.. 'Wbdca TeJeconnmmico«ioas 8ureIu Secb Co_ 011~
Bell MobU. Syaem'....... for DcdarIIDry RuliD& oa Provisloa of 'Ou!-of-Rqioa' Compelltlvc l.AIIdJiDe
LocaJ ElcIlanae Service by • Cellular AIfiJiIIe of. SOC,' rei.~ 29. 1995. The WiDow e-ce
Commission ('ICC') ....-ed aD ulallioD IIIIIiJ July 20, 1995 10 file_, whic:lldle 8ureIu &flIIIIld.
Sn Order, CWD-IIS-" rei. July 13, 1995. Nextd Communk:alioos, Iuc. ('Nwd') and AmeritecJI Corponlioa
r Amorira:h') filed COIIIIIIaIII on July 17 and ICC filed _ 011 July 20. Bell Adllllic: Corponlloll ('Bell
Adllllic:') and TUDe Wamer TelecommIDialioIIs ("1WT') abo fiIcd _ 011 July 20.~ \be
eXleIlIioa panted 10 ICC did _ apply to Bell Adllltic or 1WT, we IraI Ibcir COllllDOlllS U I.e-filcd, bul will
collJidcr their llJIIIIIODlS 1lClllClhe1....
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way for tbc provision of irs landline telephone services, except on a compensatory.
arm's length basis. &paral~ corporations must not 0W1l any facilili~s for the
prollision of~ tdephoM service. Access to landlioe exchange and transmission
facilities for the provision of cellular service must be obtained by separate
corporations on the same tenns and conditions as those facilities are made available to
otbcr entities.

(b) Independence. Separate corporations must opcme independeolly in !be
provision of ceUuJar service. Each separate corporation must: (1) lll3i::tain irs OWl:

books of account; (2) bave separate officers; (3) employ ~te ~~tina.

marketin,. installation and maintenance personnel; and. (4) utilize separate computer
and tnnsmission facilities in !be provision of ccUuJar services.

47 CFR § 22.903(a)and (b) (emphasis added).

4. The original version of Section 22.903 was adopted as Section 22.901 in 1981.
when !be Commission amended Part 22 of the rules to provide for the IIItborization of two
cellular licensees in each martel - one wirelioe carrier IDlI one _WileliDe carrier.4 In
order to deter wirelioe carriers from usiDa their IlIUtd power to eopae in uD:ompetitive
practices in the provision of cellular service. the Commission required aU wirelioe canlen to
establish separate subsidilries to provide cellular service.' Section 22.901(b) also was added
to !be rules and staled. in peltiDeut pm. that wireline ceDular IiceDseea 'may DOl own
facilities for the provision of 1andJioe tc1epboDe service, ot These rcsttictioas were p1lced on
all w~line carricn to preVCDl them from 'using predatory pricini tICticI or IIJisaIJoc:atiD
the sblmd COSIS of cellular and conventional wirelioe service . . . ._7 The Commission
reasoned that °tbill [restriction] should make the detection of amicompetitive conduct
somewbat easier for IeJUlatory authorities.- I

• Inquiry Inlo Ibe U", of Ibe IIaods 825-1l45 MH. ood 870-890 MH. for CdIular CoaummicaIiooI
Systems. RqxHf tmd OnIer, CC DotkcI No. 19-318, 86 FCC 2d 469 (l9lI1) (/98/~. OrIpaouy, dle
Commission b11dap1ed • OIIC-sy-.pet-DWtcl policy for cdIubr acrvice, willi Ibe IiceDae ill eaclllIlaIbl fA)

be beld by the Ioc:a1 CIdIaDae caaicr. IDqIIity Rdllive to Ibe I'1IlIm Usc of dle Iltequc8:y 8aDd 806-960 MHz.
S«Otld ltqorr tmd OnIer, Dcdcl No. /8262, 46 FCC 2d 152 (1974); naHI. ,,-e4 litptI1f. 51 FCC 2d 945.
clari.Jle4 55 FCC 2d TIl (1975), tJlrd sub nom. NARUC v. FCC, 525 F.2d 630 (D.C. Clr. 1976), un. daie4.
425 U.S. m (1976). OIl rec:oasideraIio. dle restriclion dw prevCllled ooa-wireIIDe caaicra from provIdlDc
cellular ",rvice w. lifted. 51 FCC 2d II 945.

J 1981 0nJu 11 11 48-52.

• 41 CFR I 22.90I(b) (1981).

, 1981 Ordu, 86 FCC 2d 469 II 148.

• Id. 11 " 48·52.
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s. In 1982, tbc Commission revised Section 22.901 to apply separate subsidiary
requirements for ceUular ooly to AT&T and its affiliates' The Commission def.ermiDed that
in !be~ of wireline caniers unaffilialed with AT&T, the costs of sttueturaI separation
outweighed !be beDcfits stemtniDg from !be separate subsidiary requirement. The
Commission concluded that infonnal complaint procedures and strict intercoooeetion
requirements would adequately protect against improper activily by these carriers in the
provision of ceUuIar service. 1O In die~ of AT&T. bowever, tbe Commission def.ermiDed
that AT&T's size and historically dominant position in the telecommunications iDlIusIry pve
it !be unique !!lilitY to C!Ipge in anticompetitive activities with respect to cellular that wonId
be difficult to de!ect abse!1t~ separation. II 1be Commission DOfCd tbat COIItimJiDc to
impose separate subsidiary RqUiremeots on AT&T would protect against possible cross­
subsidization or interconnection abuses linked to AT&:rs control of bottIeoect 1£C
facilities .•2

6. In 1983, the Commission fiutber lUIICDded Section 22.901 in response to die
breakup of AT&T under the divesUfure agr=mc.tIt eDteRd into by AT&T IDlI die Dqlenmea
of lustice,u UDder the divestiture agreemeut. die 22 DOCs owued by AT&T ftR divesled
and consolidated into seven regional boIdiDa companies.•4 Ac:cordinIly. die CommissioIl
amended Section 22.901 to delc:te die refCI'CDCC: ro AT&T and instead applied die IepIrIIe
subsidiary requiremems to each boldiDa company and iIs affiliates. Tbus. the SOC
Separation Order lUIICDded Section 22.90I(b) to n:ad as foUows:

Neilher Ameritech Information Technologies Corp.• BcU AtImtic Corp.• IIe1lSoudl
Corp., N)'IIeX Corp.• Pacific Telesis Group. Southwestern· Bcn Corp.• or US West.
Inc.• tbcir successors in interest. nor any affiJiaIecI eDtily. may engage in die provision

• Inquiry 1010 the Use of lb. Ilaods 825-845 MHz IIId 87lI-89O MHz for C.Uular CollllllllllieatioDs
Sy_; IIId AmeaduIoDl of I'IJU 2 -' 22 of dle CommlIaloa', RuJes RebIive 10 Cellulare-aa­
Systems. MmoorrvodMnI 0pUIi<ln tmd 0nIer ...~, CC DotkcI No. 19-318, 1I9 FCC 2d sa (t9ll2)
(1982 Orrltr ).

,. 1982 Orrltr. 1I9 FCC 2d 58 II 1 45-46.

" 1982 Orrltr. 1I9 FCC 2d sa I( , 46. 11lI: _ of Ilr1K:IIInI IIlpInIioa bATAT wen: ideIIIifiecl • die
duplicative IIaf& -'~ ....... from ........~ fadIitia.

" Id. AI' 43-45.

" Policy IIId Rules CoacontiD& !be I'unIisbiDa of Cuaomer Premises Equipmem, e....- 5ervia:o _
Cellular ('Mum,ni<acioas Scrvioes by dle Bell 0penIiaa Companies. lUpon _ 0nUr. CC Docb:I No. 13­
115, 95 FCC 2d 1111. " 3-4 (1983), tJlrd sub nom.. D1iDois BeU T~ooe Co. v. FCC 140 F.2d 46S (7111
Cir. 1984) (SOC~ 0nJu).

.. U.S.•. AmmCDIII T./qMorw " Tdqroplt eo...,...,." tmd U.S. •. Warmt EUcmc~ •
Modificalion of Final Jud8_1. 552 F. Sopp. 131 (D. D.C. 1982). atrd sub 001II.. Mary/I»td •. Unilerl $laic,
460 U.S. 1001 (983) (MF/).
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of ceUuIar service except as provided for in paragraphs (c) and (d)..

The separate subsidiary requirements and other conditions imposed under Section 22.901
otherwise remaiDcd unchanged, including the provision stating that entities listed in 22.901(b)
'may not own any facilities for the provision of landline service. "

7. The fmal revision of the separate subsidiary requirement occurred in !be 1994 Pan
22 Rewrite Ortkr as part of our comprebcnsive reorganization of Part 22 of our NIcs. In
that Order. Section 22.903 was lUIlCoded to incorporate !be provisions of fanner SectioD!
22.901(b) and (c)." No IUbstanlive cIwIJe to !be rule was proposed or aIiopim. however.
Thus, Section 22.903 imposes !be SlUIlC separate subsilliuy requirements U !be prcdccessor
rule, and continues to provide that cellular carriers affiliated witb RBOCs "must DOl own any
facilities for !be provision of IandIine te1cphone service."

m. CONTENTIONS OF PARTIFS

8. In its Motion, SBMS ItatCS that u !be ceDuIar affiliate of SWBT, it cuneaI1y
provides ceUu1Ir service in sevenl markets outside of SWBT's LEe service ares. inI:IudiD&
Cbicqo. 8ostDD, WulJin&tonfBalti. and sevenllllllkds in upslate New yodt. It SBMS
DOW propoecs to provide wbat it dcscribcs u "compcIiIive IaDd1iDe local excbaDge"
("CLLE") service in some or all of tbese marlrcts u weD.I' AccontiJJ& to SBMS, this will
enable S8MS to offer "one-stop sboppina" to !be public through inIqnrcd ofI'eriDIs of
CUE and wireless services. For example. CU.E users poIeIIIiaIIy would be able to use a
device that operates u • landIinc-bued cordless telephone witbiJi a buildinc and u • ceUular
telepbone wben taken outside.

9. SBMS proposes to provide CU.E lbrough • corporate entity that shares facilities,
systems, and personnel with S8MS's ceUular operation. and dIM is managed by !be IlUIlC

offtUrS and directors u SBMS. SBMS contends that such an IIDJ1ICUICIIl is pcnnissJble
under Section 22.903, i.e., dIM SBMS may offer CLLE service on an integrated buis with
SBMS' cellular service without creating • strue1IIra1Iy separate entity. I. SBMS userts lbat
the original purpose of Section 22.903 wu to proteet against andcompetitive ac:Iivity by
RBOCs in !be provision of ceDular service witbin their LEe service areu. At !be lime !be
rule wu fust adopfed, S8MS colltcods, !be Commission did DOl contemplate that ceUular
licensees wouIcI provide service outside !be service an:as of !beir RBOC affiliates.

u Ptut 22 /WwrlU II Appeudix A40.

.. SBNS MoticlII II I-ii, DOle t.

" SBMS MolioD II ii. SBNS initially proposes 10 provide intc&I'IICC1 c:cllular aDd CLLE serviceI ill
Rochesler. New York. SBNS ..... bas applied wilb lb. RliDois Commerce Commissioa ror pcrmissioD 10
provide CUE service ill die CIJic:a&o area.

.. SBMS MotiOll at 4; Sit also. SBMS MOIioa II 13. DOle tt.
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Therefore, S8MS 1lJUCI. !be rule sbould be inlerprered to allow S8MS ro ownlaDd1iDe
facilities and provide local excbaDge service on an integrated basis witb its ceUu1lr service
outside !be LEe service area of !be SWBT.

10. In furtber support of its Motion, SBMS argues that aIIoq !be integralM
provision of CUE will serve !be public inIcrest by PlOll1OtiD& competition in the provision
of Iandline local exchange service. CUE service, S8MS notes. will provide a competitive
alternative to existing LEes in !be markets wbcre it is offered." SBMS aIso IlJUCI dIM
tbere is DO tbreat of compeIiIive bllnn !rom aI1oVoi:Jg SBMS to provide C1LI! witbout beina
required to create • separate subsidiary. SBMS P.IIIP1Jasiles that all of its c:e1IuIa:' operalioos
will continue to be sttucturaIIy separated from !bose of SWBT. u required by SectioD
22.903." and that it will provide CLLE service only in markets wbere !be existina LEe Is
someone other than SWBT.

11. Most of !be COII1IIIeIIIa in response ro !be Motion are supportive of SBMS·.
objective of )lIOVidiDI1oca1 exc1JaDF competition, but CODIIIICIIterI diffeI' on w1lefhec
S8MS·. request for dec1arltory ruliDa is an appropriate vehicle to ICCODIp1iIb this
objective.21 Ameriteeh supports SBMS's Motion, Itatina that JRnl of !be IIJOIioo wiD
facilitate !be fUrtber deve10pmenl of full and fair competition llClOII !be bIaddI of !be
te.lccommllllicalions martelplace.22 Ameriteeh sugesIS tbree modifications ro !be relief
requested by SBMS: dIM (l) !be CommIssion extend !be requesttxI relief ro aU RBOC
ceUuIar IffiIiucs;D (2) "OUl-of-reaioo" service sbouId be defiDed on !be buis of !be RBOC'.
state-specified Ioca1 exc1wJae certificadon areu;:M and (3) relief sbould be ex1eDded ro aU
RBOC 1ffiIiucs, because !be lIIrUctUrII separation ru1eI serve to handicap RBOC CIIfeIpriseI
in !be martelplace.2S

12. BeD Atlantic argues that an interpretive N1in& is DOt !be appropriate fonan ro

" SBNS mea lhaJ II is DOl -m.a 10 ocquire die WsJiDa LEC ill aD)' marbc, aDd docI DOl JeqIBt •
rulina lhaJ would permiJ iJ 10 do 10. S. SBNS NOlioD II ii-iii, DOle 3.

" SBMS ...- d1Il die IUUCIIInI ....... noquiJaDaJu of SccIiolI 22.903 for iII-rqioD cell....
scrvic:c lie ql_~ IIIaIdd be~ SlIMS docIlIOC teet • detenaIaaIioD of 111II iIIue ill III
~ for decIanIaIy ruJIDa, bowevw. S. SBMS NodOII II 26.

11 TWT eoa.-s II 4, 8dI AlIaDIIe eoa.-s II 2, ICC Co_ II 3-4.

" Amcriledl CoIllllllCDlS II 1-2.

"/d.IIS.

.. /d. II 5-6.

" Amerilccb Commcau II 8-9.
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address SBMS's propos&!.24 Instead. Bell Atlantic urges !be ColllD1i.ssion 10 initiate a
rulemaking that would reexamine !be separate subsidiary requimDents for RBOCs providing
cellular service, wbelhet in-region or out-of-region.'1 Bell Atlantic lIOICS that these rules
were developed before !be AT&T divestiture and are long overdue for a comprebcnsive
review, Time Warner Telccommunications (·TWT·) states that it is SIIppOrtive of SBMS's
motion, but requesu that !be Commission condition its action on requiring SBMS to unbuudJe
the: features and functions of its cellular netwon (t.,. unbuDdlina air time and
interconnecting its switebcs with switch-based resellers) to make them available to SBMS's
landline and wireless competitors, including TWT.-

13. The Illinois Commen:e ComIJ1ission (ICC) aIIo arpea that SBldS's motion is too
narrow and thaI !be Commission instead sbouId initiate a Jenera! review of Its ceUular ruJt:s
by issuing a Notice of IDqulry ("NOI").Zf The Natiolll1 Assoclation of RquIatoJy Ulility
CommissioDen (·NARUC") supportS ICC's position, aQd DOleI1bat any proposed c:baDges to
any aspect of !be federal IDd swe multi-jurisdietloDal frameworb dJat cldlinpish between
cellular IDd landIine servioeIlI1tISl be carefuJly eum.iDr:d.JO The ICC believes that III NOI is
needed 10 address a variety of issues relafal to the promot\oD of effective competiIion In
wirellnr: servicea.JI For example, while the ICC acblowfedcea that "tbere may be iDbereut
efl'ICieocies to be aaiDDd by aIJowioI physical r.:Wties to be UIOd to provide bothlaDdliDr:
and cellular1t~," it is concenJI!lIl that 1tateI' abI1ldes to repIaIe iIIIrIIcla
telecommuDic:alio IeZ'Vica IDIJ be Je&II'icIed If SBMS iJ aUowed to provJde out-ol-leJion
CI..U:.» The ICC IJso 11)Ue11bat SBMS', Motioa requiRa a cIeeermIaadon of the cxrat to
wblcb a COIIIpIIl7 proYidlD& both cellular IIllI ImI1IDe IIel'Vices would be aJbject to die lillie
rules IIllI rep1aIiona applicable to~ c:urIen provldlna IaDdIiDe terYiceI.D For eumple,
!be ICC COIIleDdI, the ruIea UDder whic:h IaDd1lne1c:e1lular COIIIpIIIiet operate may be

.. Bell AlbDIIc eo- II 1-2.

" 14. 112-3.

" TWT CommeuIa .. 4-5.

.. ICC Co_II 2.

» NAllUCe-II 9. 011 0c:I0bcr II, 1995, NAllUC IIlbmined ••....- for AUlborb:adaa 10 PUe
OuI-of-T'IDIe,~ Requal Cae "Ex. PIne· T_1Dd c:oam-. of die NIIioIIal AaGclaIIoG of
RepIaIo1y UtUity~.. We 1Iereby .,.,. Ibe# 1aIe-1IIed~ .. liOIlIlder tbaD in IbII
Order.

" ICC Commeo.. II 3-4.

" ICC CoIDDIeDIJ II 6-7. Su also, NAllUC ColDlllal1J 11 9. "[I)t is critical m. bes' abilities 10
resulale iJunslIle telecommunicatlOIlI setVic:es ore DDt inadvenemly n:sIricte4 or JlI='lIIlCd.. /d.

" ICC CommeoU II 9.
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inconsistent with !be rules applied to IaDdIille companies providing PCS.)4 FlnaIIy, the ICC
objects to any effort to roll bact existiDg RBOCIcellular struetura.I separation requirements
affecting in-region service without a comprebcllSive rulemakiDg proceeding.JI

14. SBMS's Motion is opposed by Nextel on proeedunl and substantive grtlUDda.
Nextel fust contends that Section 22.903 is clear on its face 1Dd, rberefore. tbere is 110
coDllOveny or UJJCert.IinIy that requlres resolution by declaratory rulina.JI Assuming a
question of interpretation exisls, Nextel contends that SBMS's request is premalllre, because
of the tlllCertlln staie of Commission's policits for deVelopment of wireless!:~aDd
the possibility of ielislation that would allow RBOC euny u.o interLATA markets. J1 NexteJ

.aIso criticizes SBMS for DOt IIIdIessq bow its Integration proposal wDWd aIJoeate joinl aud
common costs 10 separate regulated IllfVlces from IIOnreguIated services, or bow allowiDa
SBMS to provide \ntegrated CI.LE would a«ect RBOC joinl venlllres comprised of PCS aud
both In-region and OUl-of-region cellular operations.JI In addition, Nextellf'lUCS that SBMS
does not address how it will separate its in-region IDd OUl-of-region cellular operations.»
Nextel DOICS that SBMS has not proposed any rules that would substitute for stnJeaIraJ
separation.«I

IS. In lis reply COlIIIIIetIlS, SBMS assertS that none of the COIIlIDet1ICr5 dispute lis
core conteDtion that the rationale for sttuelllra1 separation does DOl apply wilen III RBOC
cellular affiliate is operatlna OUl-of-lCJion of !be affiliated RBOC.OI SBMS also ...... that
resolution of its request by deciaralDry ruIin& is appropriate, because it presems a nurow
legal issue repnllng the proper interpretadon of Section 22.903. To the extelll that
COIIlIl1eIIters urge the Commission to initiate a broader inquiry or ruJernaJring, SBMS aq;ues
that their commelllS are beyond !be scope of the proceeding IDd are not releVIJII to its
resolution, although SBMS also qrees such a broader proceeding would be desirable.a

" ICC eoau-a .. 6, 9.

" ICC Co_ II 14.

" Nextele-II t.

" [d, II 14.".

"[d. II 11-12.

" [d. 11 12.

.. [d. 11 9-10,

•• SBMS Reply c:oam-. .. 2.

" SBMS Reply COIDIDtDU II 3-4.
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IV. DISCUSSION

16. As a dueIhold IDItter, we fmd merit in SBMS's coDlCDlion that wben tbe
language in Section 22.903 was fJrSt adopted, tbe Commission did DOt conremplate RBOCs
providinc out-<Jf-region ceUular service. Nevertbclcss, we colICludc lbat tbe relief nlqIIeSted
by SBMS is DDt UDClIIbIc to a graDl by declaratory IUlinl. On ita face, Section 22.903
makes DO distiDCtion bctwccn in-region and out-<Jf-regioa ceUular service providcld by an
RBOC affi1iate. Thus, a literal readinl of tbe IU1c indicates that an RBOC-aftiIiatcd celluJar
licensee IDUIl mainIaIn stnIcIUrI1 separation from tbe RBOC, P-Jdcss of where it provides
service. Similarly, tbe prohibition in~ 22.9O'\(a) on ceUular affiliates owniD& \aadIine
cquipmcJll appears to apply wbe\ber \be ceUular liceIIIillC is providlD& acrvice iD-region or
out-<Jf-region. Tbe Commission bas not previously considered \be dlstiDCtion between iD­
region and out-<Jf-reaion acrvice.

17. In ita reply COIIIIDeDIS, SBMS requcsl5 !bat if \be Commisaiou is IIIlIblc to pant
a declaratory ruIiDa, it sbouId issue SBMS a WIPer of Section 22.903 to \be eXlelll necessary
to allow it to provide inrqratcd ClLE acrvice.o AI1bouJh we dcdine to ideIpIet Section
22.903 by declaratory ruJin& u requested by SBMS, on our on modoa, we wiD lIat
SBMS's petition u a request for waiver." T'be Commiasion may exem. ita diaI:tetioD to
waive a IU1c wbcle tbere is "good ca_' to do 10,os because tbe pazdcuJar fICU would mab
strict c:ompIim::e with \be IU1c inconsisteol with the public iDCeraL" Waiver thus is
appropriate only if special circumsta_ WIlrIDt a devialion from the JCIIIftl rule, and lIIIdl
a deviation wiD bcCter serve the public interest lban adbcreoce to the ,eoenl rule.47 Purtb«,
the Commission's pm of a waiver IDUIl be based on artlc:u1ared; reuoaable standards !bat
are predlc:tabJe, warbblc, and DOl susccpdblc to cliacriminarory 1I(IpIieatioa.41 We believe
that \be cIiffaeDtjaJ tteatmcnt resultina from a waiver would DOt WllIenDine COIDpedlion or
otberwise violate the Commllllic:ations Act. For \be reasons stared below, we find !bat SBMS
bas made \be required showiDg.

18. M a Je1aI\ matter,'we fmd lbat rigid application of Section 22.903 to SBMS's
CUE proposal would DOt serve \be public interest objectives of \be rule. As noted above,
!he restrictions in Section 22.903 were placed on the RBOCs to prevCDl them from 'usinl
predatory pricinl tactics or misallocating the shared costs of cellular and convcmional

G /d.••,DOIe6.

M ~e s.aioaa 1.3 ...s 22.19 of die Commission', rules. 47 C.F.R. tf 1.3, 22.19.

OJ Id.

.. WAIT RodW Y. FCC, 418 F.ld 1153, 1159 (D.C. Cir. 1969), un. thnied, 409 U.S. 1027 (1972),

.. Id. It 1157; NonMtur ~1bdDr Telephone Co. Y. FCC, 897 F.ld 1164, 1166 (D.C. Cir. 1990).

.. NortM4s1 ~1bI1tn, 897 F.ld 1166.
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wireline servlc:e . , ..••f 10 panic:ular, tbe Commission expressed CODCCrD !bat without
stnICtural scpuation, RBOCs could favor \beir own ceUular affiliates throuIh improper cross­
SlIbsidization or discrimiDarDry iDrereotmedion prICtic:es,JO ~,SecIioa 22.!lO3
requires stIUClUR1 separation between SBMS's teUular activities and SWBT's 1and1iDc Ioca1
excbaD&e activities. Because SBMS is sauc:cura1ly scparare from SWBT, bowever, we see DO

need 10 impose additioll4l sttul:1Ura\ separation ICqIIiremt:IIts on SBMS 10 the exteal it aceb
10 provide \a.ndIinc service in coqjuoction Il'ith its out-<Jf-reJion teUuJar service. First, the
existina safquanls insulatin& SBMS from SWBT already preVCDl SBMS from usin& its
affiliation with SWBT to cross-subsidize either cellular or ClLE. Second, tIleR is 1iIdc risk
of SBMS beinl able to obrain preferential local excbaugc ICCCIS in areas IJll( cerved by
SWBT. 'fh!.Is, requiring additional safeguards 10 separate SBMS's tel1u1Jr operatioDa from
its CUE operations would serve DO purpose.

19. We fUrrbcr collCludc that requiring SBMS to create a scruc:curally ICpGlIte cnrity
10 provide CLLE would Impose I sipDflc:anl and _sary fCJUIatory burden oa •
pottJlIiaUy valuable servlc:c. To provillc CUE on • oompetitivc IDd cost-effeetiloe buia,
SBMS proposes to inIepare 1and1iDc facilities with its cxiatiDa cel1u1Jr netWork IDd
switebes.51 SBMS also plans to COOIbiDc cellular and CUE opcntions, lIIIdl u CRldil
conftrlllltion, billiDa and coIlcctioa, c:usromer care, and fiDaDciaI coDll'01.52 FmaIly, SBMS
intends to o.ffe,r CUSlIJIDen •0I!Ml0P sboppi.ac' IDd unified billiDa for combiDatioas of
wireliDc IlId wireless service.51 We IIRC with SBMS that this proposed iDfeJntioa of
wireless IlId lantIlinc services offen subslantial beudiII to COIISWIIerI by avoi4iJJa duplitative
COlIS, int=asiIIc efticieDcy, and cubanl:iniI SBMS's ability 10 provide inaowdw 1Cnice. If
we were to impose struclun1 sepuation requiremCDls, SBMS would be prccludcd from usiDJ
its existing cellular facilities,swilcbes, systaDS and pcrsomld to provide ClLE acrvice, mil
these benefits lar&ely wouid be lost.

20. We also find that IfIIItinI a waiver to SBMS to provide inltJratcd CLLE wiD
promote signi1ieaua Commission objectives by eor.:ounaina local loop competition. 'Ibt
developlDCOl of wireless servicca is one of several potenIial SOUIteS of compeIition !bat we
have identified 10 bring nwUt forces to bear on the cxiJtiD& LEQ.54 We have DOfed that

.. 1981 O1d6, 86 FCC ld 469 • 1...

• 1982 O1d6, 19 FCC 24 5& • 143--4',

" SBMS MOlina • 13-14.

" /d. AI t4.

" SBMS MocioD • 14.

.. III tile M_ of Price Cap PerfCXlllallCO Ilnlcw for 1.ocII~ Carriera. cc Doo:ter No. 94-1,
9 FCC Red 1681 (1994) It 1 2 (111ot1lion of opectnIIIl for _ wireI... SUYica, I1<>a& willi 0plIIl Ndwod:
Archi_ Tariffs. eljW>ded illltrCOD.DllCti, 800 diu~~, _ yicIen dililOM...... 0\1 examples
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'(e)fficieDl provision of wireless service may also create alternatives for !hose DOt served by
traditional wirelilll: providers and should create competition for existiDg wirelilll: and wireless
services. oss AJ/oWm, SBMS to provide CUE will help to iDIroduce such competition in the
nwtels when: SBMS operates. Moreover, because SBMS iDlends to integrate wireline
services wilh ill existing cellular infrastructure in these markets, it has the potential to
provide competitive choices to the public rapidly.

21. In JI'IIIliD& a waiver to SBMS. we do not discouDt the COIIIIDCDlS of those who
urge us to IIIIIIenate a broadeI' inquiry into the structural safeguards app1,icat>le tn RBOCs,
!he relation between our regulation of ce1IuIar and our regulation of PCS, and other. similar
regulatory issues. We do not aJfeC, however, !hat grIIIIing relief to SBMS is premallI1e
until aI1 such issues bave been resolved. 1'be waiver granred by chis Order is limited in
scope in lhat it waives the existina sttue:turaI safeJuards applicable to RBOCs in the case of
out-of-reaion III:tivities by a cellular la- lhat is aIn:ady iDsu1aIIld from its RBOC affiliate.
1'be waiver also does not address issues relatiDIto in-regioo III:tivities by RBOC-affiliated
cellular 11ceDsees or questions of cellularlPCS comparabiIil:y. 1WT COIlfmdI lhat competitive
landIine exdIange providers should be requimlto UDbuud1e their 1erVicea. RaIbr:r lhan
address TWT'. claims in tbe DmOW seuinI of chis proceecIin& involviD& a limited waiver of
our sttucturaI separation mlea, we inteud to address TWT'. claima in tbe largec c:oarext of a
rulemaking. In tbe iaterim. we believe it is appropriate to aI10w SBMS to coatiIIIe to offer
service os a buDdled buis in ligbr of tbe &cr lhat SBMS providel primarily ceJJu1ar service
on an out-of-regioo buis." We aJfeC wirh eoJIIIIICtIIerI as to tbe imporlaDI:e of tbese issues.
but tbey are beyoud the ICope of chis proc:eediDg and tberefore can and Ibould be dealt with
separately. We empJlasize lhat arantin8 tbe limited relief requeIfed by SBMS at chis time
shou1d not be coDStnled as a prejudgmeat of any of these issuea.

22. We also disagree with ICC and NARUC lhat relief sbould not be granted to
SBMS because of~ reaardm, the extent of state regulation of combined
ceUular/landline service. Our decision does not atrecl states' authority to replate landIine
service within their juriIdictioDs. Thus, it does not relieve SBMS of its obligatioo to receive
au!hority from the ICC, subject to tbe same criteria as any other applicant, for tbe provision
of local exchange services.S1 Our decision removes a federal barrier to SBMS'. provision of

of Ibc iDcreasiD& c:apIblIIly of Ibc relc:pbooc octworl<, aDd oil <OIIlribute to IIIlIII:iDtIIhaI octwort opm to IIIIrtet
fora:a").

" Su 1""'--' of SecIioo 309(j) of Ibc CoIDlllllllicalio Act - Compedtive Biddin&, S«DNl Rq>Orr
and Ortkr, PP Doctd No. 93-253, 9 FCC Red 2348 (1994) .17.

" See lIwIdIiJlI 01 Cellular Cuslomor Pr=isea Equip_aDd Cellular Service, Rq>Orr and Orthr, 7 FCC
Red 4028 (1992). TIle Commission CGlICIuded IhaI it is in die public Imerest "10 oIIow tellular CPE aDd tellular
service to be otJeml 011 a buDdIed basis. provided lhallhe cellular service is allO offered sepanIeIy 011 a QOSl­

discriminatory basil." /d... 4029.

'" ICC CoIIIlDClIII .. II.
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oUI-of-region wireline service, but does not preempt Slate au!hority over~te services.
Regllldm, ICC's CODCem tbal we retain structural separations for in-region service, we agree
that this issue sbouJd not be addressed in this proceeding, bul do DOl believe it prec/udea
granting the narrow relief requested by SBMS.

23. FinaJly, we DOte that this rulin& in DO way relieves SBMS of any restrictions lhal
may be imposed by the Modification of Final1udgmeDl on ill ability to provide out-of-region
land/ine service. Under the MF1, the District Coun has allowed the RBOCs to provide
cellular and other wireless M'rv!tes &eroS'! LATA lw:>undarie.c." .IfSBMS's proposed
provision of landIiue service also were to extend across LATA boundaries, however, it
Would require separate anaJy~is UDder the MF1's inter-LATA service restrictions. Because
our CODCem is wilh !be applicatiOD of the Commission's rules, DOt enforcement of the MF1,
we see DO need to address this issue here.Jt Thus, SBMS remains responsible for seeldDa
any relief that may be necessary from the Department of 1ustice and !be District Court before
implementing its ClLE proposal.

24. Based on the above, we mnclude that Section 22.903 shouJd be waiVCld to the
exteDl necessary to allow SBMS to provide Cll.E in areas not served by SWBT. As
suggested by Alberitech, we will define SWBT's service area based on the local excJJanae
certUlCa/ion areas specif'1ed by the relevlDl Slate authorities. Because we are lICtiJw os
SBMS's IIIOlion by waiver, this Order does DOt apply to any other RBOC-aIIiIiated ceUu1ar
entity that may seek similar relief. We are prepamI, however, to entertain similar reqIIeIts
by sucb entities wbo propose to offer out-of-region llDdline service Under the same
COnditions as SBMS. and we will evaluate sucb requesrs under the standards Iltku1.tted in
this Order.

60

We delegate to the Wireless Telecommunications Bureau the authority to act on
any requests tbal present substantiaIly similar situations."

V. ORDERING CLAUSES

2S. AccOrdingly, IT IS ORDERED tbat, pII1'SUant to the authority of Sections 4 and
303 of the Communications Act of 1934, as amended, 47 U.S.C. II 154 and 303, and
Seclion 1.2 of the Commission's rules, 47 C.F.R. 11.2, the Motion for Declaratory RuIina

.. Su. e.,.. U.S. '. Wat_ E1«tric 0>.• Slip Op. (D. D.C. IlllllWy 28, 1987); U.S. •. War.". E1«tric
Co., Slip Op. (D.D.C. $eptaaba- 6, 1918). MOIl ftJCODIIy, die DiIIticI Cowt IRDIed alllOlloa by die R8OCo
to IIIOdify Seclloa II(D) of die MFI to allow lbem 10 JIIO¥icle wUdeas IetVb -UTA bocmdarieo. Sa,
U.S. v. War"" E1«tric 0>., Slip Op. (D.D.C. ApriJ 28, 1995).

" See. e.,., Applic.uion of New Yort SMSA lui.~, 58 Rat. Rea. 2d (P1iF) 52$, no (1985);
Applic.tloo of 8cII ArJ8IIlk Mobile SrstaDs of !'IlIIade1phia, IDe., 61 Rat. Rea. 2d (P&F) 141, 143 (1986).

.. See WAlT Radio AI 1157.

" lbe Wirel... TelccollllllUDications Iltuuu lII;Iy act on delelared authority punUllllto sOaioo 0.331 oflb. COll1lllissioo's rulO$, 47 C.F.lt 10.331.
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flied by Soutbwestem Bell Mobile Systems, Incorporated IS DENIED.

26. IT IS FURTHER ORDERED !hal, pursuant to the authority of Sections 4 and
303 of the COQlJIIUIIicatiOIlS Act of 1934, IS amended, 47 U.S.C. It 1S4 and 303, and
Sections 1.3 and 22.119 of tbe Commission's Rules, 47 C.F.R. n 1.3 and 22.19, a waiver
of Section 22.903,47 C.F.R. § 22.903. is GRANTED to Southwestern Bell Mobile Systems,

Incorporated.
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